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I)K   LA 


PKOVINCK   I>E   QUKBEC 


CAUSE  OF  ACTION.-EZOEPTION  DEOUNATOIRE. 

('ouiiT  ()F  QuEKNs  Hknch,  Montréal,  5tli  March,  t.SC7. 

In  AlM'EAh  FHOM  TFIK  Sfl'EKlOH  CoUKT,  DlSTHICT 
()F  MONTIJKAL. 

Coraiii  Aymvin,  .).,  Duimmond,  J.,  Baimjlky,  J., 

MoN'DELET,  A.  J. 

Patrick  O'Cdnnou,  Dt'^Vi^lnnt  in  the  court  b«'low,  Appcllant, 
inui  'I'homas  W.  Kai'HAEL,  l'iaintitî"  in  tlu:  court  Itclow, 
Respondent, 

The  Défendant  in  Uppt;r('anti(lai:onsigncil  lo  (lie  PlaintifTat  M  ont  mal, 
in  Lower  Canada,  20(10  barrels  of  flour  to  hv  ilisjiosed  of  on  his  nciount, 
and  aftur  consi^innent  in  anticipation  oi'saiu,  uiadc  a  draft  in  l'pj'er 
Canada  addreseed  to  tiie  PluintitF,  reqiiestinj.'  Iiini  to  pay  ifttOdf»  to  liis 
order,  which  the  riaintifl"  liid.  Tiie  Honr  did  not  realize  the  amount 
of  the  driift,  and  Fluintitl  brou;:ht  an  action  at  Montréal  aiiaiiisi  the  T>e- 
fendant  for  the  anionnt  paid  in  exces.s  of  tlie  priée  of  the  Honr. 

Held  :  That  the  can-e  of  action  aroM-  in  Montréal.  (1  ) 

The  Re.spundent  vvaa  a  pi'oduco  t'actor  at  Montréal,  and,  as 
such,  received  t'rom  Appellant  a  consij^innent  ot"  2000  harrels 
of  llour  to  be  sold  on  his  account.  The  Hour  was  sold  by  Kos- 
pondent  at  Montréal,  and  a  sale  note  tluly  furnished  by  hiin, 
but  before  he  had  received  the  j)roceeds  of  the  sale,  Appellant, 
in  anticipation  of  tlie  nioney  beinj^  received  by  Respondent, 
drew  upon  hiin  (apainst  the  consi(;nniont)  for  ^6,000.  This 
amount  was  paid  by  Respondent  at  Montréal,  but  the  pro- 
ceeds  of  the  flour  did  nol  amount  to  the  suni  so  paid,  and 
Respondent  brou^ht  his  action  for  tlie  recovery  of  the  amount 
overpaid.  The  Respondent's  déclaration  described  Appellant  as 
of  tlu;  town  of  Paris  in  Upper  Cana<la,  miller  and  trader.  By 


(1)  V.  art.  ;U,  C.  »'.  C. 
TOME   XVII. 


1 
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this  déclaration,  it  was  alleged  that,  on  the  20th  May,  1863, 
Défendant  forwarded  and  consigned  to  Plaintiff,  2000  barrela 
of  fleur  to  be  sold  and  disposed  of  on  his  account.  That,  after 
the  flour  had  been  so  for^varded  and  consigned.  Défendant,  in 
anticipation  and  in  view  of  sale,  but  bet'ore  the  saine  was 
reali/.ed,  made  a  draft  dated  at  Paris  in  Upper  Canada,  address- 
ed  to  Plaintitf,  requesting  hini  to  pay  S6000  to  his  order,  which 
was  accepted  and  paid  by  Plaintift".  By  his  déclaration,  T'IaintifF 
alleged  specially  that,  when  lie  accepted  and  paid  said  bill, 
Plaintitf  was  not  indebted  to  Défendant  in  any  suni  of  money, 
but  the  same  was  drawn  against  the  consignment  and  for  the 
sole  accommodation  of  Défendant.  By  a  second  count,  Plaintitf 
repeats  the  above  statement  with  respect  to  the  raaking  of  the 
draft,  omitting  the  consignor,  and  stating  that,  at  the  time  of 
the  accepting  of  this  draft,  he  had  not  in  his  hands  any  goods 
or  monies  of  Défendant.  Défendant  pleaded  a  declinatory 
exception,  alleging  that  he  was  wrongly  impleaded,  inasniuch 
as  he  had  his  domicile  in  Upper  Canada  and  beyond  the  limits 
of  the  jurisdiction  of  the  court,  as  appeared  by  the  writ  of 
summons  ;  that,  moreover,  it  appeared  that  the  cause  of  debt 
originated  in  Paris,  in  Upper  Canada,  and  that  the  action, 
under  such  circumstances,  was  cognisable  only  by  the  tribunals 
of  Upper  Canada.  The  parties  then  agreed  to  and  signed  the 
following  admission  :  "  The  parties  admit,  but  only  for  the 
"  purposes  of  the  issue  joined  on  the  Exception  Déclinatoirc, 
"  that  the  flour  referred  to  in  PlaintitTs  déclaration  was  consi- 
"  gned  from  Galt,  in  Upper  Canada,  by  Défendant  to  Plaintitf, 
"  for  sale  to  be  made,  and  that  the  same  was  by  Plaintitfsold 
"  in  Montréal  ;  that  the  draft  referred  to  in  the  déclaration 
"  was  drawn,  afer  said  consignment,  against  the  said  consign- 
"  ment  of  flour,  and  that  the  money  sought  to  be  recovered 
"  by  Plaintitf  was  by  him  paid  upon  the  said  draft,  at  Mon- 
"  treal,  and  that,  at  ail  the  times  mentioned  in  PlaintitF's 
"  déclaration.  Défendant  resided  in  Upper  Canada.  That  the 
"  said  consignment,  draft  or  bill  of  exchange  and  payment 
"  as  above  mentioned,  set  forth  in  the  two  counts  ot  Plaintitf 's 
"  déclaration,  before  the  third  count  thereof,  constituted,  for 
"  the  purpose  of  the  said  exception,  the  sole  cause  of  in  debt- 
"  edness  which  Plaintitf  prétends  to  claim  from  Défendant 
"  by  the  présent  action.  That  the  paper  writing  herewith  fyled 
"  by  Plaintitf  and  niarked  C  is  a  true  copy  of  the  sale  note  of 
"  the  said  flour."  After  hearing  on  the  merits  of  the  exception, 
the  court  (MoNK,  J.),  on  the  18th  June,  1864,  dismissed  it. 
In  appeal,  Laflamme,  Q.  C,  for  Appellant,  contended  that 
it  was  admitted  that  the  draft  constituted  the  only  cause  of 
indebtedness  of  Appellant  to  Respondent.  If  so  the  only  ques- 
tion was  to  détermine  :   Where  is  the  contract  made  between 
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the  drawer  and  drawee  of  a  draft  ?  If  it  be  at  the  place  where 
it  is  dated  and  signed,  as  Appellant  asserted,  then  the  judg- 
inent  of  the  court  below  is  unquestionably  wrong. 

RiTCHiE,  for  Respondent,  said  :  The  only  question  in  this 
appeal  was,  wliat  was  the  cause  of  action  ?  The  Respondent 
submitted  that  the  causes,  and  the  only  causes,  of  action  were 
the  receipt  by  him  of  the  flour,  its  sale  and  the  overpayment 
tnade  by  hini,  ail  at  Montréal.  The  draft  was  not  one  of  the 
causes  of  action,  it  is  merely  a  pièce  of  évidence  of  the  amount 
paid.  The  PlaintifTs  action  was  complète  without  it.  The  fact 
that  Appellant,  for  his  own  convenience,  gave  an  order  for 
payaient  dated  in  Upper  Canada  was  one  of  no  importance  as 
affecting  the  question  of  jurisdiction.  The  liability  of  Appellant 
to  make  good  an  amount  paid  for  him  at  Montréal,  without 
considération,  arose  out  of  the  relations  existing  between  him 
and  Respondent  as  his  agent.  It  was  within  the  jurisdiction 
of  the  Superior  Court,  at  Montréal,  that  the  liability  of  Res- 
pondent as  a  factor  commenced,  that  his  duties  as  such  were 
performed  and  that  he  paid  the  sum  sought  to  be  recovered 
by  his  action  in  the  Court  below.  The  position  of  Respon- 
dent could  not  be  made  worse  than  it  otherwise  would  hâve 
been,  merely  because  an  order  affording  him  ready  means 
of  proving  the  payment  made  by  him  in  Montréal  happened 
to  be  dated  in  ITpper  Canada. 

Aylwin,  J.  :  This  was  an  action  brought  in  Montréal  against 
Appellant  as  a  person  résident  at  Pans,  Upper  Canada.  The 
plea  is  by  exception  déclinatoire  to  this  effect  :  that  Défend- 
ant was  wrongly  impleaded,  inasmuch  as  he  had  his  domicile 
in  Upper  Canada,  and  the  cause  of  debt  originated  there.  But 
it  appears  that  there  has  been  an  admission  in  thèse  words  : 
(His  Honour  read  the  admission  stated  above.)  Now,  in  con- 
séquence of  this  admission,  the  question  does  not  arise  at  ail, 
and,  therefore,  the  judgment  was  perfectly  right,  and  must  be 
contirmed. 

Drummonu,  J.  ;  I  must  say  that  my  first  impression  was 
that  the  cause  of  action  arose  in  Upper  Canada,  because  the 
draft  was  signed  there  ;  but  on  looking  the  case  over,  and  see- 
ing  the  admissions,  it  appears  clearly  to  me,  that  the  draft 
was  only  incidental,  and  that  the  transactions  in  Montréal 
really  constituted  the  cause  of  action. 

Badgley,  j  :  O'Connor.  a  miller  and  trader  at  Paris  in 
Upper  Canada  consigne  for  sale  to  Raphaël,  a  merchant  at 
Montréal,  2000  barrels  of  flour,  and  before  the  delivery  to  the 
latter,  by  draft  dated  at  Paris,  30th  May,  1863,  draws  upon 
him  at  Montréal  for  $6000,  on  account  for  sales  payable  22nd 
June  following.  The  draft  is  duly  accepted  by  the  drawee 
Raphaël  and  piiid  at  maturity  in  M(mtroal.  The  flonr  realized 
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less  than  the  ainouut  of  the  draft  by  $1500,  and  the  action 
was  brought  by  Raphaël  at  Montréal  against  O'Connor  ai 
Paris  for  amount  paid  in  excess  of  the  price  of  the  flour.  The 
Appellant  pleaded  a  deciinatory  exception  tu  the  Respondent's 
action.  His  déclaration  set  ont  first  the  transaction  as  above 
for  the  draft  and  its  payment  by  Respondent  to  Appel  lant's 
order  after  acceptance,  and  second,  the  common  counts,  money 
counts,  account  stated.  The  deciinatory  exception  allèges  two 
grouuds  ;  Ist,  that  O'Connor  was  domiciliated  at  Paris  in 
Upper  Canada  ;  and  2nd,  that  the  cause  of  action  originated 
at  Paris,  The  issue  is  upon  thèse  exceptional  grounds.  The 
admissions  of  fact  déclare  that  the  consignment,  draft  or  bill 
of  exchange,  and  payment  of  the  latter,  as  set  out  in  counts 
of  déclaration,  constitute  the  indebtedness  claimed  by  the 
action.  Cons.  8t;\t.,  L.  C.  cap.  83,  sect.  63,  provides,  "  In  any 
suit  or  action  brought  or  to  be  brought  against  any  person 
who  shall  hâve  left  his  domicile  in  Lower  Canada,  or  against 
any  person  who  has  had  no  domicile  in  Lower  Canada,  but 
when  such  person  has  personal  or  real  property  therein,  or 
the  cause  of  such  suit  or  action  has  arisen  within  Lower 
Canada,  then  if  such  person  is  a  résident  of  or  is  known  to  be 
then  in  Upper  Canada,  any  judge  of  the  Superior  Court,  or 
the  prothonotary  of  the  Superior  Court  or  clerk  of  the  Cir- 
cuit Court  at  the  place  where  the  action  is  brought,  on  being 
satistied  of  the  facts  by  affidavit  or  otherwise,  may  sign  an 
order  to  be  indorsed  on  the  writ  of  summons  in  such  suit  or 
action,  in  the  following  words,  "  this  writ  may  be  served  in 
Upper  Canada."  The  only  question  is,  did  the  cause  of  this 
suit  arise  in  Lower  Canada  or  in  Upper  Canada.  In  the  first 
place,  the  consignment  in  itself  only  beeomes  a  cause  of  action 
when  it  is  received  by  the  consignée,  and  can  hâve  no  appli- 
cation hère  until  receipt  as  between  consignor  and  consignée, 
and  even  then,  tho  action  so  far  as  the  consignment  received 
by  th-î  consignée  would  be  hereb}'^  the  consignor  against  con- 
cignee  to  account  and  pay  for  the  goods.  This  point  is  not 
applicable.  In  the  next  place,  the  mère  order  for  the  payment 
of  money  or  draft,  only  beeomes  contractual  upon  its  accept- 
ance by  the  drawee  hère,  and  its  payment  hère  by  the  latter 
is  necessarily  the  cause  of  action,  not  the  mère  order  in  itself 
from  Upper  Canada.  It  is  a  blank  paper  until  accepted,  then 
a  contract.  It  is  the  payment  of  the  money  in  Montréal  by 
the  drawee  for  the  profit  and  advantage  hère  of  the  drawer, 
which  makes  up  the  cause,  so  that  the  cause  of  the  action 
being  the  acceptance  hère  by  the  drawee  and  the  payment  of 
it  hère  by  him,  in  excess  of  drawer's  fund  in  hand  ;  that  pay- 
aient consti tûtes  the  cause,  and  absence  supports  the  service 
of  the  writ  in  Upper  Canada  under  the  statutory  provision. 


& 


DE  LA   PROVINCE   DE   QUÉBEC.  6 

and  is  fatal  to  the  declinatoiy  exception  which  has  been  pro- 
perly  rejected  by  the  court  below.  My  opinion  is  to  confirm 
the  judgment  appealed  from.  Appeal  dismissed.  (11  J.  p.  123 
et  2  L.  C.  L.  J.,  p.  229.) 

R.  and  G,  Laflamme,  for  Appellants. 

Rose  and  Ritchie,  for  Respondent. 


APPEAL  TO  THE  PRIVT  OODHOIL. 

On  pétition,  from  the  Court  of  Qucen's  Bench,  Lower  Canada. 

Privy  Council,  24th  Felmiary,  1868. 

Présent  :  Sir  WiLLiAiM  Erle,  Sir  James  William  Colville, 

Sir  Edward  Vaughan  Williams  and  Sir  Robert 

Phillimore  (Judge  of  the  Adrnirnlty  Court). 

In  the  matter  of  the  Pétition  of  Thomas  Kennedy  Ramsay. 

Wliether  an  appeal  lies  to  the  Queen  in  council  agninst  a  judgment  of 
the  Court  of  Queen's  Bench  in  Lower  Canada,  quashing  a  writ  ot  Error 
flgainst  an  Order  of  the  Court  of  Queen's  Bench  on  the  Crown  side,  fin- 
ing  and  ordering  an  attachment  against  a  Counsel  for  an  alleged  con- 
tempt  of  Court,  qucere, 

Semble,  •where  a  fine  is  imposed,  the  remedy  is  to  pétition  the  Crown 
for  a  référence  to  the  judicial  Committee,  under  the  statute,  3rd  and  4th 
WiU.  IV,  c.41,B.  4. 

26th  November  1870. 

Présent  :  Sir  Robert  Phillimore  (Judge  of  the  Admiralty 

Court),  the  Lord  Justice  James,  and  the  Lord 

Justice  Mellish. 

A  judge  of  the  Court  of  Queen's  Bench  in  Lower  Canada,  wbilst  eil- 
ting  alone  in  the  exercise  of  the  Criminal  jurisdiction,  bas,  under  the 
autiiority  conferred  on  him  by  section  72,  ch.  77  of  tbe  uonsolidated 
siiitute  of  Lower  Canada,  no  power  to  pronounce  a  Counsel  in  contempt 
for  publishing  two  letters  reflecting  upon  the  conductof  such  judge,  or  to 
impose  a  fine. 

The  facts  and  circumstances  of  the  case,  as  they  appeared 
on  pétition  were  in  substance,  as  follows  :  The  pjtitioner  wus 
a  Queen's  Counsel  practising  at  Montréal,  in  the  Province  of 
Lower  Canada,  and  for  about  three  years  previously  he  had 
conducted  the  Crown  business  before  the  Court  of  Queen's 
Bench,  for  and  by  the  appointment  of  the  Attorney-General 
of  Lower  Canada.  On  the  24th  of  August,  1866,  the  petitioner 
appeared  before  Mr  Justice  Drummond,  one  of  the  Judges  of 
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tbe  Court  of  Queen's  Bench  for  Lower  Canada,  to  oppose,  on 
behalf  of  the  Attorney-General,  an  application  for  a  writ  of 
habeaa  corpus  inade  by  Counsel  on  the  part  of  a  prisoner 
named  Lainirande,  who  had  been  arrested  under  tho  provi- 
sions of  the  Extradition  Treaty  between  Great  Britain  and 
France,  for  an  alleged  forgery  said  to  h«ive  been  committed  at 
Poitiers,  in  France.  The  offence  of  which  Laniirande  was 
alleged  to  hâve  been  guilty,  was  that  of  making  false  entries 
in  the  books  of  a  bank  at  Poitiers,  and  it  appeared  that  this 
offence  was  forgery  by  the  law  of  France.  It  was  contended, 
that  it  was  not  forgery  by  the  law  of  Great  Britain,  and,  there- 
fore,  that  the  offence  was  not  within  the  Treaty.  Mr  Justice 
Drummond  adjourned  the  application.  Being  pressed,  the  same 
evening,  by  the  Counsel  for  Lamirande,  who  attended  at  Mr 
Justice  Drummond's  house  for  the  purpose,  to  issue  the  writ, 
lest  the  prisoner  should  be  taken  away  in  the  nieantinie,  the 
learned  judge  still  declined  to  issue  the  writ,  but  gave  the 
Gaoler  a  written  order  not  to  part  with  Lamirande  until  he 
should  hâve  given  a  décision  upon  the  application  for  a /ia6ea.5 
corpus.  After  the  judge  had  left  such  order  with  the  Gaoler, 
the  french  police  officers  arrived  at  the  gaol  with  the  Govern- 
or-General's  warrant  in  propcr  forin  and  properly  authenti- 
cated.  The  gaoler  thereupon  handed  over  the  prisoner  to  the 
french  police  officers  nanied  in  the  warrant,  and,  before  the 
next  morning,  that  officer  had  reinoved  the  prisoner  ont  of  the 
Canadian  jurisdiction.  The  Petitioner  stated  that  he  had  no- 
thing  whatever  to  do  with  the  l'enioval  of  tlie  prisoner.  On 
the  contrary,  when  the  niatter  of  the  writ  was  undcr  discus- 
sion before  the  judge,  on  the  préviens  afternoon,  the  coun- 
sel for  the  prisoner  had  made  an  observation  to  the  efïcct 
that  there  was  danger  of  the  prisoner  being  "  kidnapped  " 
before  the  morning,  whereupon  the  petitioner  repliée!  that 
the  only  danger  he  was  in  was,  that,  before  the  morning, 
the  French  authorities  might  arrive  with  the  proper  authori- 
ty  for  taking  him  away,  in  which  case,  the  petitioner  observ- 
ed,  the  Gaoler  would  be  bound  to  give  him  up.  The  petitioner 
had  no  control  over  the  proceedings  ef  the  prosecution  or  of  thr 
french  police  officers.  The  prosecution  was  represented  by  M  r 
Pominville,  an  advocate,  and  the  petitioner  appeared  meiely 
on  the  instruction  of  the  Attorney-(îeneral,  and  as  lus  repré- 
sentative. On  the  following  morning,  after  the  prisoner  was 
gone,  Mr  Justice  Drummond  issued  bis  writ  of  Imheas  corpus, 
to  which  the  gaoler  returned  the  warrant  of  the  Governor- 
General,  and  also  the  written  order  giviMi  him  by  the  judge  as 
before  mentioned.  On  th(;  same  day,  Mr  Justice  Drunmiond 
made  some  remarks  at  Chambers,on  the  subject  of  the  reujoval 
of  Lamirande,  in  the  course  of  which  he  reflected  very  severe- 
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ly  upon  pei'sons  whoni  he  did  not  name,  and,  among  other 
observations,  said  :  "  I  niust  say  that  everything  was  said  to 
induce,  both  the  Counsel  for  the  prisoner  and  myself,  to  be- 
lieve  that  no  attempt  would  be  made  to  remove  the  inan  froin 
gaol"  The  petitioner  then  answered  that  what  he  had  said 
waa  that  there  was  only  one  way  in  which  he  could  be  reiuov- 
»m1,  and  that  was  by  the  Governor-Generals  warrant.  Tlie 
reinarks  of  the  judge  were  reported  in  the  Montréal  Herald 
of  tlie  27th  of  August,  1866,  and  the  petitioner,  having  no 
doubt  that  the  learned  Judge's  reniarks  were  generally  under- 
stood  as  reflecting  upon  hiniself  as  well  as  others,  addrcssed  to 
the  Editor  of  the  Montréal  Gazette  a  letter  in  reply  to  the 
strictures  of  Mr  Justice  Drumuiond,  which  letter  contained 
comments  and  strictures  reflecting  on  that  Judge's  proceed- 
ings.  Hère  foUows  the  letter  : 

TiîE  "  Lamirande  "  Case 


4 
f 
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To  the  Editor,  "  Montréal  Gazette." 

Siu, — The  Herald  of  this  morning  contains  two  columns  of 
the  report  of  a  pretended  judicial  proceeding  in  the  Lami- 
rande  case,  acconipanied  by  a  characteristic  attack  on  the 
Attorney  General.  It  is  very  plain  that  the  déclamation  of 
Mr.  Justice  Drumniond  and  Mr.  Doutre,  à  projws  of  nothing, 
(for  there  was  no  case,  and  neither  of  them  ventured  to  move 
for  or  take  any  rule  or  other  proceeding,)  was  simply  intend- 
ed  to  give  Mr.  Cartier's  enemies  a  pretext  for  abusing  him, 
so  impossible  is  it,  without  rectitude  of  purpose  and  complète 
sobriety,  to  overcome  the  recollection  of  political  defeat.  But 
my  object  is  not  to  review  or  attempt  to  answer  the  contra- 
dictions and  absuidities  of  thèse  tirades.  I  feel  perfectly  satis- 
fied  that  nothing  I  can  say  or  Write  will  ever  prevent  Mr. 
Justice  Drumujond  from,  at  ail  times,  preferring  effect  to  truth, 
and,  therefore,  my  explaining  to  him  that  to  call  the  giving 
up  of  a  prisoner  on  the  warrant  of  the  Governor,  kidnapping, 
is  simply  a  naked  falsehood,  would  be  pure  waste  of  time.  I 
.shall  therefore  briefly  state  how  and  why  Laniirande  was 
given  up,  and  from  that  it  will  at  once  be  obvions  that  the 
outcry  of  Mr.  Drummond  and  Mr.  Doutre  is  simply  beside 
the  question.  We  hâve  a  l.:-eaty  with  France,  enforced  by  an 
Impérial  statute,  by  whioh  we  agrée  togive  \ip  persons  acews- 
ed  of  certain  oflTences  therein  enumerated.  The  procédure  is 
this  :  The  french  Government  claims  the  extradition  of  the 
accused,  and  the  Governor  (in  the  colonies)  issues  his  warrant, 
oharging  ail  justices  and  oflUcers  of  justice  to  aid  in  the  capture 
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of  the  fugitive.  On  his  appréhension,  he  is  brought  before  a 
niagistrate,  who  deals  with  the  charge,  or  who  ought  to  «leal 
with  it,  precisely  as  if  the  offence  had  been  conimitted  hère. 
This  being  clone,  the  prisoner  is  either  fully  committed  or  he 
is  discharged.  If  committed,  the  papers  are  forwarded  to  the 
(îovernment,  and  the  Governor  issues  his  warrant  for  the 
extradition  of  the  prisoner,  who  is  at  once  delivored  up,  pro- 
vided  there  be  no  other  cause  (i.  e.,  criminal  cause)  for  his 
détention.  It  is  an  en-or  to  suppose  that  there  is  any  right  of 
appeal  from  the  décision  of  the  (3overnor  ;  but  if  application 
is  made  in  proper  time,  a  writ  of  Haheaf^  corpus  rnay  be  pro- 
cured  which  would  hâve  the  efFect  of  bringing  the  prisoner 
before  the  Court  or  Judge  to  examine  into  the  cause  of  his 
détention.  In  Lomirandes  case  no  such  writ  was  either  grant- 
ed  or  issued,  and  thereforo  it  is  positively  untrue  that  the 
prisoner  was  in  the  hands  of  the  court  or  judge,  as  Mr.  Druni- 
inond  said.  Without  this  writ  there  was  no  power  known  to 
the  law  to  stop  the  exécution  of  the  Covernor's  warrant  ;  and 
this  I  at  once  explained  to  Mr.  Justice  Druuimond  in  cham- 
bers,  on  saturday  morning,  when  he  first  spoke  to  me  on  the 
subject.  I  then  told  hini  that,  had  the  Sheriff  consulted  me, 
which  he  did  not,  I  should  hâve  advised  him  to  obey  the 
warrant  without  a  moment's  loss  of  time.  Se  unanswerable 
was  this  that  Mr.  Drummond,  shifting  his  ground,  said  that 
he  had  put  in  a  commitment  before  the  renjoval  of  the  prison- 
er ;  but  I  afterwards  found  that  what  he  was  pleased  to  call  a 
commitment  was  no  commitment  at  ail,  but  an  order  not  to 
deliver  Lavdruvde  up  on  any  warrant  whatever.  What  ren- 
dors this  proceeding  doubly  ludicrous  is  that  Mr.  Justice 
Drummond  was  the  person  most  terribly  severe  upon  Mr. 
Justice  Mondelet  for  his  or<ler  in  the  Blossom  case  ;  yet,  when 
Mr.  Mondelet  gave  that  order,  he  was  sitting  as  the  Court  of 
Queen's  Bench,  whereas  when  Mr.  Drummond  gave  his,  he 
was  prowling  about  the  town  at  night,  without  any  officiai 
character  whatever,  but  that  of  a  Justice  of  the  Peace.  On 
Saturday  afternoon,  Mr.  justice  Drummond  again  shifted  his 
ground,  and  he  was  pleased  to  tell  me  that  it  was  my  dnty  to 
interfère  in  some  way  or  another,  and  prevent  the  Governor's 
warrant  taking  effect.For  Mr.  justice  Drummond's  information, 
let  me  say  that.when  I  seek  a  guide  as  to  duty,  I  shall  endeavor 
to  sélect  some  one  more  immaculate  than  him  ;  but,  in  so  far 
as  regards  the  présent  case,  I  may  add,  that  I  was  very 
unlikely  to  commit  an  illegality  to  prevent  the  extradition, 
inasmuch  as  I  highly  approve  of  it.  And,  now,  one  word  as  to 
the  prisoner.  Lamirande  was  cashier  of  the  Bank  of  France 
at  Poitiers,  and  he,  there,  robbed  his  employers  of  700,000 
francs  (£28,000  stg.,),  falsified  books  and  entries  (forged  a» 
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the  french  court  calls  it),  and  fled  to  the  United-States.  Being 
arrested  there,  and  about  to  be  extradited,  he  inanaged  to 
drug  his  guard  and  escape  to  Canada,  while  his  lawyer  stole 
the  ai'rét  de  renvoi,  or  i'rench  indictment,  which  fonned  part 
of  the  record  before  the  Commissioner.  And  thia  is  the  per- 
son  for  whoin  Mr.  justice  Brummond  felt  so  lively  a  personal 
interest  as  to  induce  him  to  abandon  the  retirement  of  his 
house  and  endure  the  fatigues  of  sitting  in  chambers,  for  I 
believe  almost  the  first  tinie  since  the  beginning  of  vacation. 
While  talking  of  conspiracy,  it  would  be  however  intereating 
to  learn  froni  Mr.  Drummond,  at  whose  invitation  he  under- 
took  to  adjudicate  in  Lamirande'a  case.  The  eflbrt  was  not 
unpremeditated,  for  the  interesting  fact  was  duly  heralded  on 
Friday  inoming.  Montréal,  27th  August,  1866.  Your  obedient 
servant.  (Signed)  T.  K.  Ramsay." 

On  the  27th  of  August,  1866,  Mr.  Justice  Drummond  ad- 
journed  the  niatter  of  the  writ  of  Habeas  Corpxi8  to  the  next 
day,  the  28th,  on  which  day  he  delivered  a  written  judginent. 
This  judgment  again  reflected  severely  on  persons  not  named, 
but,  amongst  whom  the  Petitioner  felt  convinced  he  was 
meant  and  pointed  at.  It  was  so  understood  by  the  profession 
and  the  public  at  large.  Amongst  other  passages,  the  judginent 
contained  the  following  :  "  That  Gentleman  "  (meaning  Mr 
DouTRE,  the  Counsel  for  the  Pri.soner)"  was,  no  doubt,  lulled 
into  a  sensé  of  false  sccurity  by  the  indignation  displayed  by 
the  Counsel  for  the  Crown,  when  Mr  Doutre  signified  to  me 
his  appréhensions  that  a  coup  de  yaain  was  in  contemplation 
to  carry  off  the  Petitioner  before  his  case  had  been  decided." 
"  The  Petitioner  has  been  swept  away  by  one  of  the  most 
audaciousand  hitherto  successful  attempts  to  frustiate  the  ends 
of  justice  which  has  yet  been  heard  of  in  Canada.". ...  "As 
to  the  public  officers  who  hâve  been  connected  with  this  mat- 
ter,  if  any  proceedings  are  to  be  adopted  against  them  they 
will  be  informed  thereof  on  Monday,  the  24th  of  September 
next,  in  the  Court  of  Queen's  Bench  holding  criminal  juris- 
diction,  to  which  day  I  adjourn  this  case  for  further  considé- 
ration." On  the  following  day,  the  29th  of  August,  1866,  the 
above  judgment  was  reported  in  the  Montréal  Herald,  and 
the  Petitioner,  on  the  .same  day,  addressed  to  the  Editor  of 
the  Montréal  Gazette  a  Letter  in  reply  to  the  stricturea  of  Mr 
Justice  Drummond,  which  letter  contained  passages  comment- 
ing  on  the  expressions  used  by  the  judge.  Hère  follows  that 
letter  : 
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The  Lamihande  Case  " 
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m. 


To  the  Kditm',  "  Montréal  (hizette" 

Sir  :  lu  this  inoniing's  issue  of  the  Herald  I  find 
the  foUowing  sentence  :  "  That  he  (the  jiidge)  did  not  do  ao, 
"  (issue  the  writ  of  hahean corpus  at  once)  therel'ore,  was  plain- 
"  ly  due  to  a  représentation  lij'  the  advocate  for  the  prosecu- 
"  tion,  or'.e  of  thein  i-epresenting  the  Attorney-Cieneral.which, 
"  if  not  false  in  words,  was  false  in  intention,  and  had  ail  tlie 
"  eH'ect  of  falsehood  npon  tlie  Court,  whom  thèse  gentlemen 
"  were  hound  to  assist  instead  of  deceive."  It  is  of  course  of 
very  little  importance  to  me  what  gloss  it  inay  be  convenient 
for  the  editors  of  the  Herald  to  give  to  a  very  simple  tran- 
saction ;  but  it  is  perhapsas  well  the  public  should  know  that 
Mr  Kirby,  one  of  the  editors  of  the  Herald,  was  présent  in 
Chamberson  Saturday  afternoon,  when  Mr  Justice  Drummond 
made  the  utterly  unfounded  statement  that  anything  was  said 
by  me  to  give  Mr  Doutre  to  understand  that  the  prisoner 
wouid  not  be  given  up  on  the  arrivai  of  the  Governor's  war- 
rant. I  then  itnmediately  rose  and  contradicted  Mr  Justice 
Drummond's  statement  in  the  most  pointed  manner,  and, 
njoreover,  I  repeated  the  conversation  which  took  place,  which 
was  to  this  eHect,  and  as  nearly  as  I  recollect,  in  thèse  words. 
1  said  :  "  It  was  idlr  to  talk  of  kidnapping  (the  expression 
"  used  bj'^  Mr  Doutre),  for  the  prisoner  could  only  be  removed 
"  by  oneprocess,  tkat  in  on  the  warrant  of  the  (fovernor  Gen- 
"  p)'(d."  I  thus  pointed  out  specially  tothe  judge  and  Mr  Dou- 
tre, the  single  péril  to  which  the  prisoner  was  exposed,  and 
Mr  Drummond  did  not  venture,  in  my  présence,  to  contradict 
my  statement  of  the  facts.  It  is  therefore  gross  bad  faith  on 
his  part,  and  on  that  of  the  writer  in  the  Herald,  to  renewan 
accusation  which  the  judge  could  not  stand  to  the  head  of 
when  lii-st  made  and  denied.  The  fact  is  Mr  Justice  Druui- 
mond  and  Mr  Doutre  are  anxious  to  throw  on  my  shoulders 
the  l'esponsability  of  their  own  blunder.  They  had  the  means, 
or,  at  least  the  judge  had,  to  stop  the  extradition,  without  the 
interférence  of  any  one  ;  and  now  he  is  furious  because  the 
gaoler,  or  I,  or  some  one  else,  did  not  rush  in  to  accept  no  end 
oF  responsability,  to  cover  over  his  lâches.  In  one  place,  Mr 
Justice  Drummond  suggests  that  "  the  gaoler  might  hâve 
waited  till  "  Momlay  "  ;  in  another  "  that  it  was  mj'^  duty  to 
inform  the  Governor  that  a  writ  of  h(d)eas  corpus  was  de- 
manded  !  !  "  And,  after  ail  this  bombast,  even  after  the  delivery 
of  the  judgment,  which  ordered  nothing,  this  is  ail  that  can 
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ho  Raid  ;  somobody  migîit  hâve  done/or  Mr  Druininond  wliat 
lie  oughf  to  liave  doue  for  hiinself.  It  is  not  my  intention  at 
présent  to  dwell  on  the  extrajudicial  opinions  exj)reH8ed  by 
Mr  Justice  Drunimond  yesterday.  Witli  the  public  they  will 
prol)abIy  be  differently  estiniated  ;  but  he  is  reporte»)  to  hâve 
niade  one  Htatenient  wliich  I  (annot  pass  over  in  silence.  He 
says  :  "  In  fact,  ponie  persuns  enga{;e(l  in  the  prosecution  of 
"  this  man  for  t'orgery  havt?  themselvef  been  instrumental  in 
"  a  falsification  ot  one  of  the  niost  solonin  documents  that  can 
"  be  issued  by  the  (jovernor  Cîenernl."  In  answer  to  this  I 
must  state,  without  the  least  reserve,  that  this  is  the  most 
audaciotis  calumny  1  ever  heard  of  in  my  life,  for  it  impugns 
the  authenticity  of  the  Governor's  siti^nature,  and  of  the  great 
seal  of  the  province.  N»t  man  knows  better  than  Mr  Dnimmond 
that,  wheu  the  Governor  is  absent  from  the  Seat  of  (Jovern- 
ment,  officiai  documents  are  recorded,  sealed  and  dated  at  the 
seat  of  (lovernment  and  forwarded  to  him  for  his  signature. 
This  was  the  practice,  when  Mr  Drummond  was  attorney 
gênerai,  and  one  which  was  followed  during  the  absenct^  of  the 
(  }overiK)r  last  winter,  when  the  government  was  administered 
by  Sir  John  Michel,  who  lived  at  Montréal.  In  leaving  thi.s 
discussion  to  thearlitrament  of  the  public,  1  shall  permit  niy- 
self  to  prophecy  that  no  further  proceeding  of  ar>y  kind  will 
be  taken  in  this  matter  :  and  for  this  very  good  reason,  that 
there  is  no  room  for  any.  Had  there  been  anything  wrong 
that  could  be  taken  hold  of,  will  any  one  believe  that  Mr  Jus- 
])runnuond  would  hâve  vacillated  so  many  days  V)etween 
déclarations  of  it  not  being  for  him  to  take  the  initiative,  and 
threats  of  tcnible  measures  for  the  24th.  Your  obedient  ser- 
vant, (Signed)  T.  K.  Ramhav.  Montréal,  2nth  Aug.,  1800." 

SubsecjUently  and,  on,  the.Srd,4th,  5th,  Oth,  and  7th  of  Sep- 
tember,  18()<i,  the  Petitioner  appenred  before  the  Court  of 
Queen's  Bench  (where  Mr.  Justice  Diummond  was  sitting  with 
his  colleagues),  and  there  acted  as  représentative  of  the  Attor- 
ney  General  for  Lower  Canada,  but  that  learned  Judge  took 
no  notice  of  the  aforesaid  letters.  On  the  23rd  of  October,  1860, 
Mr.  Ju.stice  Drummond  held  a  sitting  of  the  Court  of  Queen's 
Bench  (Crown  side),  a  Court  having  an  original  criniinaljuris- 
diction  for  the  trial  of  oftences  created  and  regulated  by  the 
Consolidated  Statutes  for  Lower  Canada  ch.  77,  .s.  72,  (1  ),  and 

(  I  )  Sect.  72  :  "  Any  one  of  the  Jiulges  of  the  Siij)eiior  Comt  nmy  liold  any 
'reiinor  sitting  of  tiie  t'oint  of  (i>iieen's  Bench,  for  the  exercise  of  the  original 
criniinal  jurisdiction  of  tliiit  Court,  und  «hall  hâve  ail  t lie  powers  of  a  judge 
tlu'ieof,  and  of  the  Court,  in  the  exttcise  of  the  taid  jurisdiction  ;  hnt  it  «hall 
not  lie  incnnihent  upon  any  judge  of  the  Superior  C'ourt  to  hold  any  such 
Terni  or  exercise  any  such  powers  at  either  of  tlie  Citie«  of  «^uehec  or  Mon- 
tréal, if  there  is  a  judge  of  the  Court  of  Queen's  Bench  présent  at  such  City 
aiid  ahle  to  art." 
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he  then,  exercîaîng  such  jurisdiction  and  sitting  by  himself, 
issued,  of  lus  own  accord,  a  rnle  calling  npon  ihe  Petitionerto 
show  cause  why  he  should  not  be  punished  for  a  conteiiipt  of 
Court  in  writing  and  publisbing  the  aforesaid  letters.  On  the 
foUowing  duy,  the  learned  judge  caused  the  rule  to  be  served 
on  the  Petitioner,  and,  'vith  it,  written  interrogatories  asking 
him  if  he  was  the  Author,  and  had  authorized  the  publication 
of  the  letters  in  question.  The  Petitioner  applied  to  Mr.  Jus- 
tice Drummond  to  hâve  the  rule  declared  null  and  void, 
taking,  amongst  other  objections,  the  ground  that  it  wos 
issued  w'ithout  jurifldiction.  He  also  moved,  that,  as  Mr.  Jus- 
tice Drummond  was  personally  interested  in  the  niatter,  he 
was  disqualified  froni  sitting  to  hear  it.  Mr.  Justice  Drum- 
mond henrd  and  rejected  both  applications.  The  Petitioner 
declined  to  answer  the  interrogatories,  but  made  another  ap- 
plication, by  lus  Counsel,  to  (juash  the  rule  calling  upon  him 
to  show  cause  why  he  should  not  be  punished  for  the  alleged 
contempt;  but  this  motion  also  was  heard  and  rejected  by 
Mr.  Justice  Drummond.  No  further  proceedings  having  been 
taken  in  the  matter  of  the  rule,  Mr.  Justice  Drummond, 
towards  the  end  of  t\w  terni,  said  in  Court  (the  Petitioner 
being  absent)  that  he  haO  been  misunderstood  in  so  far  as  he 
had  been  supposed  to  reî'ect  upon  the  Petitioner  in  the 
remarks  he  had  made  on  the  Lamirande  case.  This  statenient 
having  been  communicated  to  the  Petitioner,  he,  at  the  sug- 
gestion of  the  Attorney  General  for  Lower  Canada,  attended 
in  the  Court  of  Queen's  Bench  (Crown  side)  the  next  morn- 
ing,  and  told  Mr.  Justice  Drummond  that  he  h  ad  been 
informed  Mr.  Justice  Drummond  had  stated  that  he  had  been 
misunderstood,  in  so  far  as  he  had  been  supposed  to  reflect 
upon  the  Petitioner  in  the  remarks  he  made  upon  the 
Lamirande  case,  and  the  Petitioner  asked  the  Judge  if  he 
had  been  correctly  informed,  who  replied  that  be  had  been 
correctly  informed  ;  whereupon  the  Petitioner  expressed  his 
regret  that  he  had  so  misunderstood  the  learned  judge,  and 
his  désire  to  withdraw  ail  the  reflections  which  he  had  mnde 
upon  him.  Mr.  Justice  Drummond  hereupon  requested  the 
Petitioner  to  put  his  explanation  and  retractation  in  writing, 
to  which  he  consented,  and,  at  his  instance,  Mr.  Chapleau, 
who  had  been  his  Counsel,  waited  on  Mi-.  Justice  Drummond, 
at  his  chambers,  and  submitted  to  him  a  draft  of  the  expia- 
nation  and  retractation,  which  was  perused  and  approved  bj' 
the  learned  Judge  ;  and,  upon  Mr.  Chapleau  informing  the 
Petitioner  that  the  terms  of  the  paper  were  satisfactorj'  to 
Mr.  Justice  Drummond,  the  Petitioner  signed  the  same.  On 
the  2nd  of  November,  18()G,  the  next  day,  the  Petitioner 
handed  the  paper  to  Mr  Justice  Drummond,  sitting  at  the 
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Court  of  Qneen's  Bench  (Crown  side),  that  tho  saine  luijçht  bu 
tiled.  The  Jntlge  haviiig,  as  the  Fetitioiier  had  been  informed, 
ascertained  that  the  Petitioner  vvas  the  Author  of  tlie  before 
inentioned  letters,  adjourned  the  ctise  till  the  next  day,  wheii 
he  Iliade  the  foUowinj;  reniarks  and  pionounced  the  following 
judgnieiit  aud  Order  : 

Dhummond,  J.,  said,  that  the  Court  would  now  proceed  to 
j^ive  judginent  in  the  case  of  the  Queen  agaiiwt  Ramsay,  in 
which  a  rule  had  been  issued,  for  Défendant  to  show  cause 
why  a  writ  of  attachnient  should  not  issue  aguinst  hini  for 
eontenipt  of  C'ourt,  in  respect  of  certain  articles  bearing  Air 
Ranisay's  signature,  whicli  applied  to  articles  written  in  the 
Herald,  on  the  opinions  expresaed  and  observations  nrade  by 
hiin  (Judge  DiiUMMoND),  on  occasion  of  application  f'^-  the 
writ  of  haheas  covjmn  in  the  case  of  E.  S.  Laniirardf  Any 
expression  niade  use  of  by  hiin,  although  they  niight  be  aevere, 
were  not  just  cause  for  thèse  letters  of  Mr  Raiiisay,  an  officer 
of  tins  Court.  If  the  reiiiarks  were  such  as  were  calculated  to 
wound  the  feelings  of  a  person  not  too  susceptible,  tliey  would 
certainly  aftbrd  a  palliation,  but,  on  reading  over  the  articles, 
he  could  tind  nothing  in  theiii  to  injure  Mr  Rainsay's  character 
or  réputation.  It  could  not  be  supposed  that  any  imputation 
was  made  that  he  had  falsified  documents  which  were  120 
miles  off  while  Mr.  Ramsay  was  hère.  He  could  understand 
how  the  thing  had  occurred,  and  it  was  much  to  be  regretteti, 
He  understood  that  signatures  were  now  put  to  papers  before 
being  HUed  up,  which  was  not  formerly  the  case,  or  great 
pains  and  expense  would  hâve  been  saved  to  hâve  had  papers 
signed  ;  os,  for  instance,  he  himself,  Attornej'  Oeneral,  rather 
than  resort  to  the  irregular  course  now  said  to  be  pursued, 
had  to  employ  the  greatest  haste  to  hâve  papers  completed, 
when  Lord  Elgin  was  suddenly  called  away,  which  were  sent 
after  him  by  a  spécial  messenger,  and  signed  by  lus  Lordship 
in  an  inn  on  the  Temiscouata  road.  But  he  never  could  hâve 
dreamt  of  accu.sing  Mr  Ramsay  of  falsifying  the  document 
alluded  to.  If  difficulty  had  arisen  between  the  Court  and  Mr 
Ramsay,  it  was  because  Mr  Ramsay,  with  his  other  high  at- 
tainmeuts,  is  possessed  of  remarkable  volubility  with  tondue 
and  pen,  a  great  gift,  a  coveted  gift,  but  one  which  required 
to  be  curbed.  He  had  never  known  any  représentative  of  the 
Crown,  or  the  High  Courts  of  Justice,  before  Mr  Ramsay,  to 
rush  into  print  to  discuss  the  opinions  or  décisions  of  the 
Judges.  It  inight  hâve  been  done  anonymously,  but  he  was 
not  aware  of  it.  He  had  been  thirty  years  connècted  with  the 
Bar,  and,  duriug  ail  that  time,  he  had  never  known  of  any  of 
Mr  Ramsay 's  predecessors,  amongst  the  illustrious  dead,  get- 
ting  into  an  altercation  with  the  Courts,  or  making  use  of 
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ilisr'ispt'ctt'ul  femurks  with  ret'erenc«  to  the  Judp'S,  «itlier  in 
or  out  of  Court.  The  Stuarts,  thc  O'Sullivjvns,  the  OgcU-tis, 
vvho  havo  left  heliitxl  thern  nainos  ever  to  he  reiiuTiiherod  by 
the  Bar  and  the  people  of  Lower  Canada,  were  never  knovvn 
to  phice  theniselves  in  opposition  to  the  Courts  before  which 
titey  représente»!  the  Executive  authority.but,  on  the  contrarj', 
they  invariably  set  an  example  of  the  respect  due  to  the  tri- 
bunals  of  the  country,  and  brought  the  influence  of  their 
ln<,'h  character  to  the  judicial  authority.  Since  tlieir  with- 
drawal  froni  the  forensic  arena,  there  was  one  case,  (the  Hi-st 
case  cited  below  )  of  a  diH'erence  between  the  Queen's  Counsel 
und  the  Judge,  which  showed  certainly  great  susceptibility 
on  thc  part  of  tlic  bench,  and  perhaps  some  indiscrétion  on 
the  part  of  Mi  Driscoll.  But  it  showed  how  deterniined 
the  Court  was  to  prevent  any  infringenient  of  the  authority 
of  the  Court.  Tt  niay  be  thought  that,  in  this  case,  the  Court 
was  (bsposed  to  be  rather  severe,  but  every  Court  is  the  sole 
and  bost  judge  of  its  contenipts.  He  would  not  bave  referred 
to  this  case,  had  lie  not  fonnd  in  other  reports  souie  reniarks 
specially  a})j)licable  to  the  présent,  and  expressed  in  that  terse, 
pcjinted  and  vigorous  language  so  peculiarl}  characteristic  of 
the  styh)  of  his  le;irned  brother  Judge  Aylwix.  (His  Honour 
then  proeeeded  to  read  the  passage  which  is  cited  below.)  On 
tliis  occasion  the  Court  was  ajourned  for  several  days,  appa- 
rently  in  the  expectation  that  the  attorney  or  the  Sollicitor 
(leneral  would  appear  to  close  the  terni,  but,  as  M r  Driscoll 
again  appeared,  a  rule  for  contenipt  was  issucd  against  hiin, 
returnabie  in  the  terni  of  October,  soine  six  months  after, 
when  ail  further  proceedings  were  dropped.  He  had  been 
highly  blained,  and  some  pensons  were  niost  anxious  to  hâve 
niatters  hurried  on,  without  regard  tf)  the  necessity  that  ex- 
iste<l  to  show  that  the  Court  could  not  be  accused  of  acting 
hastily,  more  particularly  as  the  Court  was  coniposed  of  the 
sanie  judge  who  was  insulted,  and  who,  therefore,  should  not 
proceed  precipitately.  It  was  not  a  case  which  should  hâve  to 
conie  before  the  Court  of  Appeal  while  ongaged  in  Court 
tnatters.  As  connected  with  a  criinina'  proceeding,  it  was  ap- 
propriate  that  it  shoukl  be  disposed  of  by  this  Court.  Tt  would 
hâve  satisfied  some,  if.  on  the  first  day,  the  Court  had  sen- 
tenced  Mr  Ramsay  to  be  sent  to  prison,  or  had  suspended  him. 
But  what  would  hâve  been  the  conséquence  ?  There  were  a 
hundred  and  twenty  charges  to  be  disposed  of.  There  were 
Grand  and  Fetty  Jurors,  witnesses  and  lawyers  in  attendance, 
ail  to  be  detttined  in  idleness  or  in  expectation  for  several 
days,  because  any  other  couns^el  taking  Mr  Ramsay's  place 
would  hâve  required  seven  or  eight  days  to  prépare  for  the 
efficient  performance  of  his  duties.  The  fact  that  after  the 
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terni  lia.s  closed,  four  or  fivc  flays  havo  l)oen  roquircd  to  dis- 
pos».' of  the  <|Ut\stioii, shows  tlie  wisdoin  of  tlic  cour.'-»'  pursiu-d. 
The  opportunity  of  scoin^  the  niRXc«ptionHMo  inaiinor  iii 
which  Mr  Itinnsay  behavetl  towards  the  Cotirt  was  aiiother 
advaiitagf,  as  ïio  on»;  coidd  hav».-  iina^incd  that  thoro  was  any 
iliftîculty  till  Mr  Raujsay's  owii  case  came  un,  wheti  lu^  rathtn- 
lost  his  tt-'Uiper.  The  rhility  which  h»;  had  ahowii,  autl  the 
satisfactory  Jiiauncr  in  which  he  liad  coiiducted  the  business 
of  the  (îourt,  w<(re  uiost  gratifyinj;.  This  inade  it  the  more 
painful  for  his  Honour  to  perfonn  the  <hity  devolving  unon 
liiui,  and  it  was  rendered  more  so  since  h»'  believed  that, 
if,  at  tlie  hepjininf,'  of  the  terni,  Mr  Ramsay  had  reflectc»!,  as 
h(î  had  dont!  sim-e,  the  matter  wouhl  hâve  h»  en  «>asily  dispose»! 
of.  Although  it  might  be  tedious,  he  would  read  a  nuniber  of 
authorities,  which  was  the  more  necessarj'  as  Heri<ais  errors 
exist»-'d  on  the  subject  of  contempts  of  (\mrt  even  among  Uiw- 
ers,  as  for  instanc»!  tlie  belief  that  no  c<a)tt'mpt  of  ('ourt  could 
»e  committed  except  in  the  face  of  tlie  Court,  or  when  process 
was  obstructed.  This  was  a  «hMigerous  error,  iniport»Ml  froni 
the  United  Stat»\s,  but  wliich  had  never  ;^ained  an  entrance 
into  the  Courts  of  tliis  Empire.  If  ever  there  was  a  time  in 
th«î  history  of  Caïuuhi  wiien  the  authority  of  the  Courts 
should  be  niaintained,  and  when  every  respect  should  be 
shown  to  the  tribunal»  of  justice  by  the  peopU>,  it  was  now, 
when  th(;y  were  called  to  enquire  into  the  conihict  of  men 
who  had  iuvaded  our  soil  in  a  fearful  and  mo.st  unjustitiable 
manner,  an<l  when  a  profes.sedly  friendly  nation  preten<led  to 
take  on  itself  to  .sit  in  review  on  the  action  of  our  Courts. 
Another  error  was  that  Judges  were  not  under  the  proteciion 
of  the  hiw  wliiie  sittiii}?  in  Chamber.  They  are  protected  by  it 
in  anyjudicial  function,  even.as  lie  had  already  said,  if  sitting 
in  the  remotest  backwood,  writing  an  order  on  the  stump  of 
a  maple  tree.  Another  error  was  that  no  contempt,  nnless 
committeil  within  the  pi-ecincts  of  the  Court,  could  be  punish- 
ed,  but,  even  in  the  States,  where  the  rules  were  much  more 
lax  than  hère,  there  were  decisitjns  to  the  contrary.  As  to  the 
liberty  of  the  press,  no  one  could  be  more  convinced  of  its 
blessings  than  he  was.  Its  license  only  could  destroy  its  liberty. 
It  never  was  ruined  unless  when  it  was  itself  to  Idame. 
When  gagged,  it  would  be  found  that  it  had  nlmost  invariably 
been  instrumental  to  its  own  destruction.  Qtie)n  Deus  rult 
perdere,  prius  dementat.  The  French  pre^3s  owed  its  restraints 
principally  to  the  fact  that,  for  some  years.  a  large  portion  of 
it  ha(l  been  a  source  of  demoralization  and  danger  to  the 
whole  community.  He  trusted  we  would  never  see  anything 
of  that  kind  hère.  He  did  not  refer  to  Mr  Lusignan,  for,  gen- 
erally,  the  paper  lie  conducts  speaks  respectfuUy  of  the  Judi- 
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cial  uuthorities,  iiuleed,  prot'essed  excessive  zeal  tu  luaintain 
the  "uthority  of  the  Court,  although  he  took  a  strange  way 
uf  Hiiowinir  it.  He  had  repudiated  any  désire  to  insuit  tlie 
Court,  but  there  were  various  ways  of  telling  a  story,and  his 
was  ingeniously  put.  There  was  a  case  reported  oi'  an  editor 
liaving  been  fined  $10.  But  he  had  corne  up  and  apologised  at 
once,  a  différent  case  froni  Mr  Rainsay's.  In  his  case,  the  dis- 
approbation of  the  Court  should  bo  the  more  strongly  inarked, 
not  only  of  tlie  offence,  but  because  Mr  Ranisay  was  an  officer 
of  the  Court,  acting  for  the  Crown,  and  representing  the  Ex- 
ecutive of  the  eountry,  leading  to  the  belief  that  there  was  an 
antagonism  between  the  Kxecutive  and  the  Judiciary,  than 
which  nothing  could  be  more  disasti'ous  for  the  Executive. 
Judiciary  and  Législature  ought  to  work  together  harmoni- 
ously,  and  it  will  be  found  that  the  Judges  hâve  given  every 
proper  support  to  the  Executive,  while  it  is  equally  the  duty, 
and  it  is  no  doubt  the  désire  of  the  Executive  to  support  the 
Tribunals.  Mr  Ranisay 's  letters  were  calculated  to  make  an 
impi'ession  on  the  public  that  this  harmony  does  not  exist. 
Mr  Ranisay  did  not  corne  at  first  to  acknowledge  his  fault, 
but,  when  he  lias  cooled,  he  lias  at  length  corne  and  made  an 
ample  apology. 

Mr  Ramsay  said  he  had  made  no  apology.  He  had  with- 
drawn  ail  his  statements,  in  view  of  the  statements  made  by 
his  Honour,  but  he  was  astonished  to  hear  the  word  apology 
used.  The  written  paper  was  in  the  han  s  of  the  Court. 

His  Honour  then  read  the  statement  hande<^l  in  by  Mr 
Ranisay,  which  was  as  follows  :  "  In  considération  of  the  décla- 
ration made  this  morning  in  open  Court  by  Mr  Justice  Drum- 
MoNi),  to  the  effect  that,  in  his  remarks  with  relation  to  the 
extradition  of  Ernest  Sureau  Lamirande,  in  Chambers,  on 
Saturday,  the  2.5th  day  of  August  last,  he  did  not  say,  nor 
did  he  intend  to  insinuate  that  the  said  Thomas  Kennedy 
Ramsay  was  the  party  guilty  of  any  conspiracy  in  the  said 
affair,  nor  of  the  falsification  of  a  public  document  alluded  to 
in  the  said  Judge's  «-emarks,  "or  of  any  act  of  a  nature  to 
compromise  his  character,  iii'lividually  or  personally,  the  said 
T.  K.  Ramsay  withdraws  whatever  may  be  personally  offen- 
sive to  Mr  Justice  Drummond  in  two  certain  letters  published 
in  the  Montréal  Gazette  on  the  28th  and  30th  days  of  August 
last,  and  bearing  the  signature  of  him,the  said  T.  K.  Ramsay, 
the  said  letter.s  havin<f  V»een  only  written  in  aiiswer  to  the 
remarks  of  the  said  Judge  as  reported  in  the  Heridd  of  the 
27th  and  29th  days  of  August  last,  and  the  said  T.  K.  Ramsay 
further  regrets  that  he  should  hâve  been  induced  by  suf^h 
reports  to  misinterpret  the  woids,  as  also  the  intentions  of  the 
learued  Judge.  (Signed),  "  T.  K.  Ra.msav." 
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Mr  Ramsay  said  it  was  an  explanation  and  not  au  apology. 
His  attention  had  been  ealled  before  to  his  use  of  the  word 
misinterpret,  and  that  it  might  be  turned  against  him.  But  he 
would  not  look  at  it  in  a  narrow  quibbling  attorney  spirit,  or 
use  any  guarded  expression  which  might  even  seem  to  throw  a 
doubt  on  the  sincerity  of  the  retractation  he  had  accepted.  He 
had  distinctly  stated  the  course  he  would  foUow.  He  had  dis- 
tinctly  understood  that,  when  that  paper  was  put  in,  the  rule 
would  be  dischargp'^  If  the  word  explanation  was  used  he 
would  be  satisfied. 

His  Honour  said  there  could  be  no  such  thing  as  an  under- 
standing  between  the  Court  and  him  as  to  how  a  case  was  to 
be  decided. 

Mr  Ramsav  said  that,  in  that  case,  he  would  not  hâve  made 
tlie  statement  in  writing.  As  a  iiian  of  honour,  he  understood 
that  the  statements  made  from  the  Bench  were  to  be  with- 
urawn,  and  that  nothing  aftecting  hiâ  character  or  honour 
was  meant  to  apply  t<:>  him.  Public  opinion  had  expressly 
pointed  to  him  as  denounced  bj'  the  Court  as  guilty  of  a  crime, 
and,  when  His  Honour  expressed  himself  as  having  no  inten- 
tion to  convey  such  a  charge,  was  it  possible  to  doubt  his 
words  ?  When  he  (Mr  Ramsay)  wrote  thèse  letters,  he  believed 
himself  justified  in  so  doing,  and,  unless  hehad  been  a  coward, 
he  would  hâve  acted  as  he  did.  His  honour  and  character  were 
everything  to  him,  and,  were  thesame  thing  to  be  done  again, 
he  would  do  it.  Tliere  had  been  too  many  characters  written 
dowu  in  this  country.  He  would  take  care  that  his  was  not. 
The  day  aftf^r  any  charge  was  made  atfecting  his  character 
he  would  take  steps  to  put  it  down.  But  he  never  had  and 
never  would  write  anonymously  ;  whatever  he  wrote  would 
hâve  his  own  signature. 

His  Honour  said  he  would  proceed  with  liis  judgment.  Mr 
Ramsay  had  expressed  regret  in  writing  at  having  misinter- 
preted  the  remarks  of  the  Judge,  and  that  he  had  written  the 
letters  forming  the  charge  under  an  erro^-eous  impression.  It 
was  to  be  regretted  that  this  was  not  done  earlier,  but  Mr 
Ramsay  was  absent  and  had  explained  that  previous  to  his 
absence,  he  had  intended  to  make  an  explanation.  He  was 
under  an  erroneous  impression  that,  when  Mr  Ramsay  had 
asked  for  three  judges  to  sit,  he  desired  nothing  tf)  be  done 
till  they  sat.  Mr  Ramsay 's  statement,  although  it  was  late 
of  being  made,  he  was  willing  to  take  in  mitigation  of  the 
sentence  to  be  pronounced.  Had  it  not  been  for  that,  it 
would  hâve  been  his  duty  to  hâve  intiicted  a  severe  punish- 
ment,  as  a  warning  to  ail  to  behave  towards  the  Court  or  to 
wvite  concerning  it  in  a  proper  manner.  He  was  most  unwill- 
ing  to  inflict  injury  on  the  feelings  of  any  one,  and,  had  the 
TOME  XVII.  2 
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stateinent  of  Mr  Ramsay  bcen  made  earlier,  it  might  hâve 
enabled  the  Court  to  place  matters  in  a  more  satisfactory 
position.  The  offence,  however,  could  not  be  allowed  to  pass 
without  aevere  censure,  and  some  puuishment.  "  In  this  case, 
the  Court,  considering  thut  the  Letters  mentioned  in  the  said 
Rule  are  proved,  by  his  own  admission,  to  hâve  been  written 
by  the  said  Défendant  ;  considoring  that  the  said  Letters  do 
contain  libellous,  insulting,  and  contemptuous  statements  and 
hinguage  concerning  one  of  the  Justices  of  the  Court,  whilst 
acting  in  his  judicial  capacity  ;  considering,  therefore,  that  the 
said  Défendant  has,  by  writing  the  said  Letters,  committed  a 
contempt  of  this  Court,  of  which  contempt  the  Court  doth 
now  déclare  him  guilty  ;  but  considering  further  the  explana- 
tions  contained  in  the  answer  tiled  by  the  Défendant  on  the 
2nd  day  of  November  instant,  the  Court  abstains  from  order- 
ing  an  attachment  to  issue,  and  limits  the  sentence  now  pro- 
nounced  for  such  contempt  to  a  fine  of  forty  dollars,  which 
fine  the  Court  doth  order,  and  condemn  the  said  Défendant 
forthwith  to  pay  to  our  Sovereign  Lady  the  Queen  ;  and  the 
Court  doth  further  order  that  the  said  Défendant  do  remain 
committed  until  the  said  fine  be  paid." 

Mr  Ramsay  applied  to  hâve  the  words  "  in  considération  of 
the  plea  put  in  writing,"  instead  of  tliose  used  by  His  Honour, 
which  was  agreed  to.  He  then  said  that  this  judgmeiit,  if 
uureversed,  he  would  look  upon  as  the  groatest  insuit  he  had 
ever  received  in  his  life,  and  no  words  made  use  of  could 
Hoften  his  seuse  of  the  injury.  For  the  amount  of  the  judg- 
ment  he  did  not  care  two  straws,  but  the  reHection  conveyed 
in  the  sentence  nothing  could  soften. 

In  the  course  of  the  delivery  of  his  judgment,  His  Honour 
referred  to  the  foUowing  authorities,  from  which  he  cited  at 
■some  length  in  support  of  his  judgment  :  Law  Reporter  1854, 
))ages  27,  29  and  30,  a  case  wherein  the  court  deemed  itself 
insulted  by  the  Crown  officer,  and  declared  that  "  as  Mr 
Attorney  General  is  the  highest  of  thèse  officers  when  he>"e, 
lus  représentative  would  seem  more  eminently  bound  to  give 
active  aid  to  the  Court  in  his  absence.  Instead  of  active  aid 
the  court  has  experienced  marked  and  offensive  obstruction. 
If  obstructions  of  justice  and  contumacious  behaviour  by  infe- 
rior  officers  call  down  speedy  punishment  upon  the  ott'ender, 
how  can  Courts  shut  their  eyes  and  ears  upon  attempta  openly 
made  in  the  highest  places  to  treat  them  with  scorn  and 
mockery."  Hawkins  (P.  C.  231,  B.  2,  C.  22,  sec.  43,  an.l  do.  do. 
29,  note  to  sec.  43)  say,  that"  by  contemptuous  words  or 
writings  concerning  the  court  the  party  is  punishalile  by 
attachment  for  contempt."  A  libel  published  in  a  newspaper 
in  the  forra  of  an  advertisement,  reflecting  on  the  proceedings 
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of  a  Court  of  Justice,  is,  in  tho  language  of  Lord  C.  Parker, 
"  a  repvoacli  totlie  justice  of  the  nation,  a  thing  insufferable 
and  a  cork-mpt  of  court."  V.  A.  Title,  Gontempt,  p.  406,  Pool 
vs.  Sacheverel.  Chitty's  Blackstone's  Conmientarieff,  vol.  IV, 
paot'S  285,  2.S(i  and  287.  PetersdorfTs  Ahridrimt^nf,  vol.  VI, 
pages  108  and  114.  Wrcek.'^  vs.  liohhhw.  T.  T.,  1788,  C.  B.  Ca. 
Fra.,  132  ;  2  Rex  vs.  Umtt,  T.  T.,  1724,  K.  B.,  1  Stra.  567, 
8  P.  :  Qvren  vs.  Cross,  M.  T.,  1702,  K.  R.,  6  Mofl.,  43  ;  1  Anon, 
H.  T.,  1709,  K.  B.,  1  Sal.  84,  S.  P.;  Morarvia's  case,  T.  T., 
1736,  K.  B.  Ca.,  Teinp.  Hard.,  135  ;  2  Ark.,  469.  Wilmot's  notes 
of  opinions,  pages  253  to  259.  Also  the  saine,  page  97.  show- 
ing  power  of  judges  in  vacation  in  charnbei-s.  Ibid,  page  265  : 
"  f  hère  is  nothing  in  the  constitution  of  the  court  which  for- 
hids  the  business  of  it  being  done  by  one  Judge  ;  for  one  judge 
sitting  in  court  has  the  authorityof  thewhole  court,and  the  libel 
upon  hiin  would  be  a  libel  upon  the  court,in  the  strictest  sensé  of 
the  Word,  and  certainly  a  libel  upon  a  single  judge  for  an  opi- 
nion given  in  court,  controlled  by  the  other  three  judges, 
though  it  could  never  be  called  a  libel  upon  the  court,  yet 
would  be  a  contempt  of  the  court,  and  be  proper  for  an 
attachnient.  And  therefore,  the  question  résolves  itself  at  last 
into  the  single  point,  whether  a  judge  niaking  an  order  at  bis 
house  or  chainbcrs,  is  not  acting  in  his  judicial  capacity,  as  a 
judge  of  the  court,  and  both  his  person  and  character  under 
the  sanie  protection  as  if  lie  was  sitting  in  court.  There  is  no 
greater  obstruction  to  the  exécution  of  justice  from  the  strik- 
ing  a  judge  than  from  the  abusing  hiin  ;  because  his  order 
lies  open  to  be  enforced  or  discharged,  whether  the  judge  is 
struck  or  abused  for  niaking  it."  See  Holt,  folio  15  ;  Holt,  on 
Libel,  page  169,  note,  and  154-159  ;  Hurd,  on  Haheas  Corpus, 
&c.,  pages  7,  9  and  412  ;  Bishop,  on  Crimindl  Law,  211,  212, 
216  and  223;  Kents  Commentaries,  vol.  I,  pages  300 and  301  ; 
Holt,  on  Libel,  American  édition,  pages  173  and  17+.  The  con- 
clu.sions  to  be  drawn  from  ail  thèse  authorities  are  the  follow- 
ing  :  Ist.  That  the  power  to  puni.sh  for  contempt  is  inhérent 
in  ail  courts,  and  is  a  necessary  condition  of  their  existence. 
2nd.  That  under  the  public  law  of  England  transplanted  into 
tliis  colony  at  the  time  of  the  ce.ssion  of  Canada  by  France  to 
the  Crown  of  Great  Britain,  that  power  is  not  confined  in  this 
country  to  contempt  in  the  face  of  the  court  or  to  pending 
cases,  or  to  résistance  to  pi'ocess  ;  but  that  it  extends  to  the 
pimi.shment  of  ail  contemptuous  publications  calumniating  or 
misrepresenting  its  judicial  opinion  as  a  court,  or  the  opinion 
or  orders  of  any  judge  of  the  court  pronounced  or  made  either 
in  term  or  in  vacation  whether  in  chamber,  at  his  ovvn  rési- 
dence, or  in  any  other  place  where,  within  the  jurisdiction  of 
this  court,  he  may  be  called  upon  to  perform  any  judicial 
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duty,  and  to  ail  publications  teuding  to  caHt  ridicule  or  odiuni 
upon  the  court  or  any  of  its  judges  in  référence  to  tlieir  judi- 
cial  actiS,  or  to  impair  the  i-e^ect  and  confidence  of  the  public 
in  the  purity  and  integrity  ot"  the  tribunal  or  any  of  its  uieni- 
bers." 

Against-  this  judgment  the  Petitioner  brought  a  writ  of 
Error  to  the  Court  of  Queen's  Bench,  but  that  Court,  consist- 
ing  of  the  Chief  Justice  Du  val,  and  the  Justices  AvLWiN, 
Badgley,  and  Mondelet  (Mr  Justice  Drummond  aiso  sitting 
as  a  raember  thereof  although  recused),  decided  on  the  9th 
day  of  March,  1867,  that  no  writ  of  Error  lay,  and  quashed 
the  same.  Mr  Justice  Mondelet  being  ot*  opinion  that  a  writ 
of  Error  ought  to  hâve  been  granted.  Hère  follow  the  proceed- 
ings  on  the  récusation  of  Mr  Justice  Drummond  on  the  6th 
and  7th  March,  1867  : 

Mr  Ramsay  :  Before  proceeding  to  the  merits  of  this  case,  I 
récuse  Mr  Justice  Drummond.  He  is  incompétent  to  sit  for 
two  reasons  ;  one  statutory,  and  the  other  derived  from  gêne- 
rai principles.  Ist  Because  he  gave  the  linal  judgment  in  the 
other  Court.  On  this  point,  the  statute  is  express.  By  sec.  7, 
Consolidated  statutes  of  Lower  Canada,  cap.  77,  it  is  laid  down 
who  shall  be  the  judges  of  this  Court  "  in  appeal  and  error," 
while  section  8  is  in  thèse  words  :  "  No  judge  of  the  Court  of 
Queen's  Bench  shall  be  disqualified  from  sitting  in  any  case, 
by  the  mère  fact  of  his  having  been  a  judge  of  the  Court 
whose  judgment  is  in  question,  while  such  case  was  there 
pending,  unless  he  sut  in  the  case  at  the  rendering  of  final 
judffment."  This  législation  is  doubtless  borrowed  from  the 
french  ideas  on  the  conformation  of  Courts  of  Justice,  in 
this  respect  much  more  sound  in  principle  than  the  English 
common  law  notions  on  the  subject  ;  for.  in  England,  a  judge 
may  sit  in  error  on  his  own  judgment.  But,  in  any  case,  the 
statute  leaves  no  rooin  for  doubt,  the  judge  who  rendered  the 
judgment  attacked  cannot  sit  either  in  error  or  in  appeal.  The 
second  point  is  that  Mr  Justice  Drummond  is  the  party  com- 
plainant  in  the  cause.  The  rule  of  English  law  on  this  point 
is  most  decided.  Chief  Justice  Hobart,  in  the  case  of  Day  and 
Savage,  said  that  a  statute  which  declared  that  a  man  should 
be  judge  in  his  own  case  would  not  be  binding.  Coke  said  the 
same  thing  in  BonhoAiis  case,  8  Co.  And  so  did  Lord  Ch.  J. 
HoLT  in  the  case  of  the  City  of  London  vs.  Wood,  1  Strange 
674.  The  gênerai  principle  too  is  to  be  found  in  the  Ist  Inst. 
141. 

Mondelet,  J.,  Mr  Justice  Drummond'a  name  is  not  in  the 
case  ? 

Ramsay  :  No  ;  but  it  is  the  same  thing,  if  he  be  interested, 
whether  his  namc  appears  or  not.  And  it  doos  not  signify 
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whether  the  entering  of  the  judgtnent  be  a  rnere  form.  The 
Company  of  Mercers  and  Ironmongers  of  Cfi ester  v.  Boxvhr, 
1  Strange,  640  ;  nor  if  the  interest  be  ever  so  small  ;  it  is  the 
inconsibtency  of  thething  the  law  forbids.  The  (Jity  of  London 
V.  Wood.,  1  Strange,  074  ;  Heshcth  v.  Braddock,  3  Bur„  p.  1858, 
where  the  juclgmeiit  of  the  whole  Court  was  given  by  Lord 
Manslield,  p.  1 850.  Nor  is  it  necessary  that  the  judge  be  norni- 
nally  a  party,  if  he  hnve  a  bias,  p.  1855.  And  the  rule  applies 
equally  to  jiidges  and  jurors  p.  1858.  And  so  when  the  De- 
fendant  was  accused  of  saying  of  a  Justice  of  the  Peace,  "  He 
is  an  old  rogue  for  sending  his  warrant  for  me."  C.  J.  Holt 
said,  "  Ho  deserved  to  be  bound  to  his  good  behaviour,  though 
it  be  not  proper  for  that  justice  to  do  it  :  but  rather  to  get  one 
of  his  brothers  to  do  it  for  hini."  R  v.  Lee,  12  Mod.  p.  514. 
There  is  no  exception  to  this  rule  in  matters  of  conten)pt.  In 
Mr  Driscoll's  ca.se,  Mr  Justice  Rolland,  the  senior  judge,  was 
not  on  the  Bench  on  the  28th  of  March,  1854,  when  Mr  Jus- 
tice Aylwin  took  notice  of  it  first.  He  sat,  but  took  no  active 
part  in  the  proceedings  the  day  the  rule  was  read,  and  he  was 
not  on  the  Bench  at  ail  when  the  case  finally  came  up.  [Ayl- 
win,  J.  :  Mr  Justice  Rolland  did  take  part.]  I  read  from  a  re- 
port mnde  at  the  tiiue,  which  Mr  Ju.stice  Drummond  aduiitt- 
ed  to  be  a  good  report.  (The  entry  book  w„.  ^jrocured,  and  it 
uuiintained  Mr  Ramsay's  assertion.) — Duval,  C.  J.  :  Do  you 
know  of  i.o  case  where  a  judge  took  notice  of  an  attack  on 
himself  out  of  Court  ? — I  believe  not  ;  but,  at  ail  events,  he 
ne  ver  nioved  himself  to  avenge  himself.  It  must  be  on  the 
motion  of  a  per.son  desinterested,  not  of  the  judge  himself,  I 
shall  now  show  that  a  judge  cannotact  in  his  judicial  capacity 
if  he  be  a  witness.  Hackers  case,  Kelynge,  12  ;  5  Howell,  St. 
Tr.,  1181,  2  ;  St.  Tr.,  884  ;  Hawkins,  book  2,  cap.  40,  sec.  84; 
1  Chitty,  007.  This  case  is  much  stronger,  for  a  judge  was 
actually  complainant  and  witness.  To  pass  from  the  law  of 
the  question  to  the  ethical  view  of  the  ca-se,  what  advantage 
■  can  be  gained  by  the  opinion  of  a  judge  whose  judgment  car- 
ries  no  moral  weight  i  What  moral  weight  could  Mr  Justice 
Drummond's  judgment  in  this  case  carry  with  it  ?  To  say  that 
a  judge  can  move  himself  to  give  judgment  for  himself,  is  to 
contradict  the  tern)s  of  his  officiai  oath,  by  which  he  swears 
neither  by  himself  nor  any  "  other,  privily  orapertly,  to  main- 
tain  any  plea  or  (|Uarrel  hanging  in  the  Queen's  Court  or  else- 
where  in  the  country."  This  case  furnishes  an  example  of  the 
dangers  of  infringing  thèse  rules.  When  Mr  Justice  Drum- 
mond was  Sollicitor  Ceneral,  he  introduced  a  bill  declaratory 
of  the  law  of  contempt.  [Drummond,  J.  :  Is  that  in  the  statute 
book  i  No,  it  was  drojiped,  but  I  intend  to  show  by  it  that 
Mr  Sollicitor  (Jeneral   Drummond,   when  he  had  no  interest, 
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held  in  the  most  solemn  way  directly  the  reverse  of  what  he 
held  the  other  day  wlien  he  was  interested.  Mr  Rarnsay  read  tlie 
Bill,  which  was  as  follows  :  "  An  Act  declaratory  of  the  Luw 
concerning  contemjits  of  Court  in  Loxmr  Canada  :  "  Whereas 
doubts  hâve  arisen  as  to  the  powers  ainl  jurisdiction  of  the 
Courts  of  Lower  Canada  in  niatters  of  contempt,  and  it  is 
expédient  to  remove  such  doubts  ;  "  Be  it  therefore  declared 
and  enacted,  &c.,  and  it  is  hereby  declared  and  enacted  by  the 
authonty  of  the  sanie,  that  the  povver  of  the  several  Courts 
of  Justice  in  Lower  Canada  to  issue  attachments  and  inflict 
sumniary  punishments  for  contempts  of  Court,  does  not  ex- 
tend,  and  shall  not  be  construed  to  extend  to  any  cases  except 
the  misbehavior  of  any  person  or  persons  in  présence  of  the 
said  Courts,  or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice,  the  misbehavior  of  any  of  the  officers  of  the 
said  Courts  in  their  officiai  transactions,  and  the  desobedience 
of  or  résistance  to  any  lawful  writ,  process,  order,  rule,  decree 
or  command  of  the  said  Courts  by  any  person  whomsoever." 
(Drummond,  J.  :  Thatbill  was  dropped  because  we  ail  thought 
in  Council  that  it  went  too  far.)  Of  course  I  cannot  know  ex- 
cept from  what  Mr  Justice  Drummond  says,  why  it  wns  drop- 
ped ;  but  I  supposed  it  was  owing  to  the  burning  of  the  Par- 
liament  Houses  in  1849  two  or  three  nights  after  it  had  been 
l'ead  a  tirst  time.  It  was  a  very  carefuUy  drawn  bill,  almost  in 
the  words  of  many  of  the  authorities,  and  I  cannot  believe  it 
was  prepared  withoutcare.  (Drummond,  J.  :  It  vvascopied  from 
some  American  acts,  and  people  there  regret  they  had  ever 
been  passed.)  Since  opinions  are  to  be  stated,  I  think  it  is  a 
great  pity  this  one  had  not  been  passed,  for  it  would  hâve 
obviated  some  proceedings  which  certainly  hâve  not  been  con- 
ducive  to  the  interests  of  justice.  I  now  conclude  this  preli- 
minary  argument,  by  repeating  tliat  Mr  Justice  Drummond 
is  incompétent  to  sit  by  the  statute  and  from  bias. 

DuvAL,  C.  J.  :  In  this  case,  the  statute,  instead  of  being  in 
favor  of  Plaintift  in  error,  is  against  him.  We  were  referred 
to  sects.  7  and  8  of  cap,  77,  Con.  Stat.  of  L.  C,  but  the  lawon 
the  subject  is  to  be  found  iu  sec.  56.  Sections  7  and  8  refer  to 
civil  cases,  sec.  56  to  criminal  cases  ;  and  the  disqualifying 
condition  is  not  to  be  found  in  the  latter.  The  reason  of  this 
must  be  that  in  criminal  casc'^itwas  left  to  be  decided  by  the 
English  law.  As  for  the  question  of  bias,  we  do  not  décide; 
anything  as  to  the  nierits  ;  but  we  say  that  if  it  be  a  contempt 
of  Court,  Mr  Justice  Drummond  has  a  right  to  sit. 

Aylwin,  Drummond,  Badglev,  and  Mondelet,  JJ.  concur- 
Tiî'l  Beeusation  dismissed.  Mr  Kamsaj'  filed  an  exception  to 
,'m  '^']f:aent,  and  moved,  by  consent  of  the  attorney  gênerai, 
}Ki  i/-;  .V'ovved  to  appeal  to  the  Privy  Council, 
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DuVAL,  C.  J.  :  Havo  you  any  right  of  appeal  to  the  Privy 

Council  ? 

Mr  Ramsay  :  If  1  havo  on  thc  nierits,  I  hâve  on  the  intor- 
looutory ,  unless  the  other  party  oVijects.  The  only  reason  of  the 
consent  of  the  Court  being  required  in  an  interlocutory  is  that 
cases  may  not  be  unnecessarily  hung  up  by  appeals  which 
might  be  flecided  on  the  tnerita.  Wlien  the  compétence  of  the 
Court  is  H  inatter  in  issue,  it  seems  pecuHarly  favorable  for 
an  appeal,  more  particularly  in  cases  like  this  where  it  is  désir- 
able that  as  little  scandai  should  be  caused  as  possible.  Right 
to  appeal  refused,  Mondelet,  J.'  dissenting.  When  the  case  was 
called,  Mr  Ramsay  moved  to  discharge  the  inscription  like- 
wise  with  the  consent  of  the  attorney  gênerai.  He  said  that 
the  Court  could  not  interfère,  that  the  Crown  was  dominus 
lit! s  :  if  not,  who  was  ?  It  had  been  declared  by  the  Court 
that  morning  that  it  was  not  Mr  Justice  Drumniond.  If  it 
was  the  Queen,  she  was  represented  by  tlie  attorney  gênerai. 
In  the  case  of  the  Queen  and  Howes,  7  A.  and  E.,  it  was  held 
by  Dexman,  C.  J.,  and  four  of  the  judges,  that  if  the  Crown 
did  not  join  in  error  the  prisoner  must  be  discharged.  It  had 
always  been  so  held  for  misdemeanours,  and  they  could  not 
see  what  else  they  could  décide  in  a  felony. 

DrvAL,  C.  J.,  said  he  did  not  recognize  the  authority  of  the 
attorney  gênerai  to  abandon  a  proceeding  for  contempt. 

Mr  Ramsay  :  He  can  even  for  a  felony  ;  a  fortiori  for  a 
contempt,  which  is  only  a  misdemeanor.  Motion  to  diacharge 
inscription  refused,  MoNDELET,  J.,  dissenting.  Mr  Ramsay  ex- 
cepted  to  the  judgment,  and  moved  again  to  be  alk/wed  to 
appeal  to  the  Privy  Council.  Motion  refused,  Mondelet,  J., 
dissenting.  Mr  Ramsay  then  proceeded  to  argue  the  case  on 
the  nierits.  (Duval,  C.  J.  :  There  is  a  preliminary  question 
which  .^hould  be  settled.  Hâve  you  a  writ  of  error  in  a  case 
of  this  sort  ?)  I  am  quite  prepared  for  that  objection.  I  hâve 
only  found  one  case,  the  Earl  of  Devonshire,  where  a  writ  of 
error  was  allowed  to  the  House  of  Lords  for  a  contempt  in 
the  King's  Palace.  But  apart  from  that,  our  statute  is  express, 
C.  S.  L.  C,  cap.  77,  Sec  56.  It  says  that  there  shall  be  a  writ 
in  <ill  criminal  cases.  Hère  there  can  be  no  claahing  of  clauses, 
for  it  is  tlie  criminal  clause  referred  to  by  the  Chief  Justice 
this  morning.  The  st'itute  only  confirms  the  common  law, 
None  of  the  authorities  say  that  in  cases  of  contempt  there 
shall  be  none?Andwhyshould  there  be  a  distinction ?The  object 
of  a  writ  of  error  is  to  examine  as  to  the  regularity  of  the  form 
of  the  proceedings.The  Chief  Justice  -seemed  to  think  yesterday 
that  jurisdiction  might  be  enquired  of  as  against  the  higher 
courts  (^f  law  even  on  haheas  corpus.  This  seemed  to  be  con 
ceding  more  than  I  asked,  more  than  I  could  agrée  to.  Now, 
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if  the  proceedings  had  no  kind  of  forin,  would  they  be  beyond 
the  reach  of  the  writ  of  evror  ?  To  tako  nn  illustration  from 
the  circumstances  connected  with  this  very  case  :  Mr  Justice 
Drunimond  took  a  rule  liefore  this  one.  In  fornt  it  was  an 
order  to  the  Clerk  of  the  Court  to  issue  a  rule.  I  showed  it  to 
Judge  Drumniond,  an»!  he  asked  ine  if  it  niight  be  amended, 
which  I  consented  to,  and  signed  the  amenduient.  (l^RUM- 
MOND,  J.  This  bas  notbing  to  do  with  the  case.  It  was  one  of 
those  conversations,  confidential  conversations,  which  fornier- 
ly  took  place  between  the  représentative  of  the  attcjrney  gên- 
erai and  thejudges,  and  bringing  itforward  now  will  perhaps 
put  the  judges  on  their  guard.)  If  it  puts  Judges  on  their 
guard  to  prevent  them  doing  what  is  wrong  so  nnich  the  bet- 
ter  ;  but  this  observation  contains  an  insinuation  against  niy 
character  which  I  must  answer.  It  is  a  inost  unfounded  insi- 
nuation that  there  was  any  breach  of  confidence  in  niy  allu- 
sion to  that  first  rule.  How  could  there  be  a  contidential  com- 
munication between  the  Judge  and  me  as  to  the  prosecution 
of  myself  ?  How  could  there  be  any  secret  as  to  a  inatter  of 
record  ?  I  think  it  is  very  unwise  of  Mr  Justice  Drunnnond  to 
wish  to  coneeal  that  matter  ;  there  was  nothing  disgracef ul  to 
hini  in  the  proceeding,  and  I  bave  only  mentioned  it  as  an 
illu.stration  of  such  error  as  might  occur  in  a  rule.  But  since 
the  mention  of  the  particular  case  is  offensive  to  any  one,  1 
shall  generalize  and  say,  suppose  a  rule  was  of  the  nature 
mentioned,  could  it  not  be  reviewed  in  error  ?  To  take  ano- 
ther  illustration  frou)  this  case.  Suppose  the  rule  was  in  no 
case  ?  Or  suppose  a  seal  was  recjuired  for  authentication, 
and  there  was  no  seal  ?  I  put  my  argument  in  the  forni 
of  a  perfect  syllogism.  There  may  be  a  writ  of  error  in 
ail  criminal  cases.  This  is  a  ci'iminal  case.  My  minor  is 
admitted,  my  major  is  in  two  Unes  of  a  statute.  It  will 
be  for  those  who  try  to  deprive  me  of  my  remedy  to  esta- 
blish  the  exception  which  is  not  in  the  statute.  The  case  was 
taken  en  délibéré  on  the  question  of  whether  a  writ  of  error 
would  lie.  And  judgment  was  given  on  that  point  on  the  9th 
March,  1867. 

MoNDELET,  J.  :  This  case  is  one  of  vast  importance  to  the 
interests  of  public  justice,  to  the  bar,  and  to  the  public.  Jud- 
ges, it  is  true,  must  bt  protected  in  the  discharge  of  their 
duties  ;  but  I  cannot  see  that  it  is  necessary  for  their  protec- 
tion to  put  an  end  to  free  criticism  of  their  acts.  If  they  are 
honest,  they  bave  no  reason  to  fear  free  discussion.  At  the 
présent  moment  we  hâve  not  to  décide  whether  or  not  there 
bas  been  a  contempt  of  this  Court.  The  only  question  is  as  to 
whether  a  writ  of  error  lies  from  a  judgment  for  contempt. 
Some  authoritiea  may  be  cited,  perhaps.  to  show  that  there 
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is  no  way  of  examining  a  judpniont  for  contempt  ;  but  on  turn- 
ing  to  our  statute  (C.  S.  L.  C.,  cap.  77,  Sec.  5(1)  I  fintl  that  a 
writ  of  eiTor  lies  to  this  Court  "  in  ail  criniinal  cjises  beforc 
tht^  said  Court  on  tbc  Crown  side  thereof,  or  before  any  Court 
of  Oyer  and  Terminer  or  Court  of  Quarter  Sessions."  Now 
the  only  question  in  the  case  now  before  us  is,  is  this  a  cri- 
tninal  case  i  It  inust  be  either  a  criniinal  or  a  civil  case  l  ïhere 
cannot  bc  any  case  which  is  neither  the  one  nor  the  other. 
Cases  are  but  of  two  kinds  :  civil  and  criininal,  and  the  writ 
of  error  lies  in  both.  How  then  can  we  create  an  exception  ? 
Is  it  because  there  are  no  cases  in  the  English  books  ?  But  that 
cannot  control  our  Statute,  the  Statute  constituting  this  Court, 
As  for  the  argument  of  inconvenience,  it  will  not  do  for  me. 
It  may  be  inconvénient  to  hâve  a  judgment  revised  :  but  it 
must  be  likevvise  very  inconvénient  to  be  sent  to  jail  or  fined 
illegally.  But  is  there  any  such  inconvenience  ?  I  liave  no- 
thing  to  do  with  the  définition  of  contempt  to-day  ;  but  if 
anything  is  said  on  that  subject  I  may  hâve  somethingtoadd. 
But  whatever  may  lie  the  nature  of  the  oftence,  how  can  it  be 
more  inconvénient  to  allow  a  writ  of  error  in  the  case  of  a 
contempt  than  of  any  other  ofTence  ?  To  say  that  in  cases  of 
contempt  a  writ  of  error  lies  is  not  so  utterly  absurd  as 
some  would  hâve  us  believe,  for  the  Lords  of  the  l'rivy 
Council  bave  recently  ordered  a  record  in  a  case  of  con- 
tempt in  British  Guiana  to  be  .sent  up  on  the  pétition  of  Lau- 
rence McDermott,  the  publisher  and  printer  of  the  Colonint 
paper,  who  had  been  condemned  to  six  months  imprisonment 
by  the  Suprême  Court  of  Civil  Justice  of  the  Colony  for  a 
contempt.  I  do  not  cite  this  case  to  show  positively  that  the 
Lords  of  the  Privy  Council  bave  decided  that  there  is  a  right 
to  appeal  in  cases  of  contempt,  because  they  hâve  granted  the 
order  without  préjudice  to  the  competency  of  the  appeal  ;  but 
I  bring  it  forward  to  show  that  the  Privy  Council  has  not 
laid  down  the  doctrine  that  is  about  to  be  laid  down  in 
this  case  ;  but  on  the  contrary,  in  so  far  as  it  has  judged, 
it  has  leaned  to  a  contrary  opinion.  But  what  can  be  the  in- 
convenience of  a  party  condemned  coming  before  the  fivejud- 
ges  hère,  instead  of  being  satisfied  with  the  décision  bf  one 
who  may  be  bis  eneniy,  perhaps  his  political  enemy,  and  ask- 
ing  them  to  décide  whether  the  condemnation  of  the  one  is 
légal  ?  Are  we  toanswer  him  and  say,  not  only  we  shall  décide 
against  you,  but  we  won't  even  hear  you  ?  Is  he  to  bave  no 
remedy  but  an  impeachment  ?  To  say  that  there  is  no  reme- 
dy  in  this  constitutional  country  seems  to  me  very  strange 
indeed.  Besides  an  impeachment  is  not  a  remedy  for  the  in- 
jured  party.  It  can  only  end  in  the  censure  or  dismissal  of 
the  judge.    How  strangely  does  this  case  contra.st  with  one 
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which  occurrcd  hère  some  short  time  ago.  (1)  An  enormous 
crime  vvas  coinmittod,  a  crinio  that  inight  iiivolve  tlie  country 
in  war.  In  tliat  case  the  (?(»urt  of  Queen's  B'.'nch,  as  in  Mr  Ram- 
say'.s  cHHo,  the  (A)urt  of  Qneon's  B(!nch,  for  I  will  not  commit 
tho  folly  of  callinj^itthc  jiulgmont  of  Mr  Justice  ])run<mon(l, 
^ave  an  order  as  to  tlie  cnstody  of  tlie  prisoners,  and  yet  on 
/nihcas  rori)an  a  judfje  in  Chambers  declarod  that  the  order  of 
the  Court  of  Quoen's  Hench  was  null  and  void.  Tf  this  could 
he  donc  on  /mhcds  corints,  wh}'  not  on  writ  of  errer?  If  the 
arhitrary  doctrine  is  to  prevail  that  tliere  is  no  mode  of  re- 
vievvin^  a  judj^ment  for  eontempt,  what  hecomes  of  the  ripht 
of  free  discussion,  and  the  liherty  of  the  press  ?  We  shall  he 
in  the  same  condition  tliey  are  in  France,  for  any  Judj^c  mny 
say,  "  Mr  Editor,  you  shall  not  write  this  or  tliat."  For  my- 
self  I  want  no  sudi  ]))'ivilege  ;  not  only  as  a  citizen  but  as 
judffe  I  invite  the  scrutiny  of  the  public  eye.  If  I  atn  honest, 
I  liave  nothinfî  to  fear  ;  and  if  I  am  dishoneat,  the  sooner  I  am 
found  ont  the  better.  Apart  from  the  rule  laid  down  in  our 
statute,  and  which,  as  I  liave  sljovvn  clearly,  gives  the  writ,  I 
shall  show  that  the  saint!  doctrine  is  laid  down  by  BLick- 
stone.  "  A  judgment  niay  be  reversed  bij  ivnt  of  error  :  which 
lies  froni  ail  inferior  criminal  jurisdiction  to  the  Court  of 
King's  Bench,  and  from  the  King's  Bench  to  the  House  of 
Peers  ;  and  may  be  brought  for  notorious  mistakes  in  tho 
judgment  or  other  parts  of  the  record  :  as  where  a  man  is 
found  guilty  of  perjury  and  receives  the  judgment  of  felony, 
or  for  other  less  palpable  errors  ;  such  as  any  irregnlarity, 
omission,  or  want  of  form  in  the  process  of  outlawry,  or  pro- 
clamations ;  the  want  of  a  proper  addition  to  the  Defendant's 
name,  according  to  the  statute  of  additions  ;  for  not  properly 
naming  the  sheriff'  or  other  ofHcer  of  the  Court,  or  not  duly 
describing  where  his  county  court  was  held  ;  for  laying  an 
ottence,  comnùtted  in  the  time  of  the  late  king,  to  be  (lone 
against  the  peace  of  the  présent  ;  and  for  many  othei"  similar 
causes."  Blackstone,  like  our  statute,  does  not  particularize, 
but  it  was  not  necessary  for  him  to  do  so.  It  is  mathemati- 
cally  included  :  the  whole  contauis  its  part,  and  it  is  not  for 
me  to  cnt  off'a  segment  of  the  circle,  and  to  say  that  the  whole 
circlo  is  to  be  considered  less  the  segment.  Mr  Ramaay  may 
huve  been  right  or  he  may  hâve  been  wrong,  but  with  that  I 
hâve  nothing  to  do  at  présent.    He  has  at  ail  events  donc  his 

(1)  Le  prévenu,  accusé  de  délit  et  qui  iv  subi  deux  procès  par  jury  dans  lea- 
(jnels  il  n'y  a  pas  eu  de  verdict  à  raison  du  désaccord  des  jurés,  a  droit  d'être 
admis  à  caution  sur  demande  à  cet  ett"et,  (juoi(|UC  le  juge  présidant  les  assis- 
.ses  pendant  ces  deux  procès  ait  donné  ordre  (jue  le  prévenu  subisse  un 
nouveau  procès  sans  pouvoir  être  admis  !x  caution.  {Ex  parte  Blossoni,  C.B.R., 
Québec,  20  décembre  1865,  DrvAL,  J.  en  C,  Aylwin,  J.,  dissident,  Mkhedith, 
J.,  Drummond,  j.,  et  MoNDKLET,  J.,  dissident,  15  R.  J.  R.  Q.,  p.  391.) 
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bcst  tohavc  tlus  jiKlf^inont  roviowfd,  nnd  ho  is  mot  by  tltc  ans- 
wcr,  you  Imvc  no  rcint-dy.  In  tlic  t'iisc  of  HnrsiIcMi,  T  iclnscd 
ji  nilc  tor  c'oiitcinpt,  t'or  1  troniMi'd  at  tlic  id«ii  of  puttiiiij  nu 
arltitiiiiy  restriction  on  discussion  ;  and  if  a  lilicl  had  lie»  n 
puMislit'd,  tlit-rt'  was  anotlicr  course,  liy  indictnient.  I  niust 
express  niy  formai  dissent  from  thu  jud^m«'nt  aliout  to  lie  ren- 
de ri'd. 

Kadcley,  .T.  :  'l'Ile  point  presently  sulmiitted  to  tlie  CV)»>rt 

is  eontiiied  witliin  tlie  compreliensive  (piestion  put  to  Plaintitf 

in  eri'or  l>v  tlie  Cliief  Justice:  liave  vou  a  Writ  of  Krror  in  a 

case  of  this  sort  ?  or,  in  otiier  words  does  a  Writ  of  Krror  lie 

in  tliis  case  (  It  liecc'Uies,  tlierefore.essential  to  ascertain  wliat 

tlie  case  is,  and  tlie  liniit  of  tlie  particidar  controversv,  wliieli 

enn   only    Im   su]iplied   liy   tlie  record   itself,  and  it  niust  lie 

examined   for  tliat  purpose,   because   tlie    Court    cannot    be 

intluenced  by  facts  or  suj^j^estions  beyond  it.    Tlie  i-eason  for 

tiiis  cl()si>   observanct!  of  tli«   record  is,  tliat  tlie  niattei"  for 

adjudication   is  a   Writ  of   Krror  wliidi,   in   strict    practice, 

iiivolves  tlie  examination   and  considération   iiot  nierely  of 

formai  luit  of  substantial  defects  appearin»;  on  tlie  record,  or 

in   otlier  words,  upon   the  jud^^'uient  or  otiiei'  parts  of  tlie 

record  ;  and.  if  iiot  }J^oin}4"  into  tlie  nierits  of  tlie  contempt  itself, 

to  ascertain  at  least  if  tlie  jud^ment  complained  of  is  obiioxious 

to  the  iiitluence  of  sucli  a  writ.  In  the  last  September  terni  of 

the  Court  of  (^ueen's  Hencli  for  this  district,  presided  over  by 

one  of  tlie  jud^^es  of  this  Court,  the  Hon.  Jud^'e  Drunimond, 

a  ruie  for  attacimient  was  issued   by  the  (\nirt  a^ainst  the 

PlaintiH'in  Knor  a  niember  of  this  bar,  and  then  conductin<if 

the  Crown  business  before  the  Court  for  a  contempt  alle^ed  to 

liare  been  pre\  iously  committed  by   him  in  the  publication 

und»'r  his  namo,  in   two  numbers  of  the   Novtrcnl   (fazetff. 

both  fyled  of  l'ecord,  of  libellons,  iu'-ultino;  and  contemptuous 

statemeiits  and  lanjfua^'e,  concernin^f  one  of  the  Jud^es  of  the 

Court  of  Queen's  Hencli,  in  référence  to  his  judicial   conduct 

in  a  certain  Judicial   matter  before  him,  in  tliose  statements 

nientioned,  and  which  it  was  chai-ged  teiided  to  préjudice  the 

administration  of  justice,  itc.  The  Pl.iintitfin  Krror  appeared 

to  the  ruie,  and  after  the   rejection  of  his   recu.sation   a^ainst 

tlie   presidin^  Judire,  inteiro^atories    were   exhibited  a<raiiist 

him  teiidin<>-  to  i<leiitify  him  as  the  authoi'  and  writer  of  those 

statements.    'J'Iie   interrorratories  were  not  responded  to,  but 

PlaintiU'in  Krror  produced  and  fyled  of  record  an  answtr  in 

writinir  to   the   ruIe   for  attachment,   in  whicli  lie  set  ont  a 

variety  of  objections  in  fact  as  well  as  law,  a^ainst  the  pro- 

ceedin^,  the    relevancy  or   pertinency  of  which   objections,  or 

otlierwise,it  is  not  at  jiresent  neces.>.ary  to  inrpiire  into:  but  it 

mubt  be  observed,  with  référence  to  them,  that  whilst  lie 
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•loclarecl  tliat  hc  did  not  ndmit  his  authorship  of  tht'sc  state- 
iiionts,  ho  at  tlie  saino  tiine  duclared  tlwii  lu'  did  iiot  dony  liis 
authorsliip  of  tli»'iii,and  atVr  reiturating  in  liisansw«'rc(!rtaiii 
iîjjnriouH  expresHioiiH  against  tlie  lionorabh'  Juil^e  witli  iH't'er- 
t'iict'  to  tlie  original  proceedings  ont  f)f  which  this  affliir  arose, 
hut  for  whftt  sen.sibh!  pnrpOHi'H  Hnch  nntemtion  vvas  mado, 
it  is  inij)os.sil)le  to  tmder.stand,  Plaintitf' in  error  concluded  by 
asserting  liis  right  to  niake  tlioso  offensive  statenients.  The 
Plaintitf'  in  error,  after  huving  f'yled  his  elaborate  answer, 
nioved  to  (piash  the  rule  upon  the  grounds  set  ont  in  lus 
motion,  which  having  been  rejected  i>y  the  ('ourt,  he  snlise- 
quently  produced  and  filed  of  record  his  déclaration  in  writ- 
ing,  affirniing  that  as  the  hononrable  Jndge  had  expressed  his 
al)Hence  of  intention  to  impute  personal  Miisconduct  to  hini  in 
the  original  niatter,  ht-  (tlie  Pluintiff'in  error)  withdrew  his 
injurious  and  insulting  statenients  against  the  honom-able 
judge.  This  déclaration  was  filed  on  the  2nd  of  Nove  ber, 
and  wiis  aucceeded  on  the  follovving  day  by  the  jndgment 
complained  of,  in  which,  as  it  may  Ije  briefly  stated.the  Court 
ileclared  Plairitiff"  in  error  guilty  of  contempt  and  fined  hirn 
to  the  amount  of  S'4().0(),  and  to  renmin  conunitted  until  paid. 
It  is  nianifest  that  the  proceedings  referred  to  aV)ove  were  in 
a  inatter  of  contempt,  that  the  judgment  was  rendered  upon 
such  contempt  and  by  a  Court  of  compétent  jurisdiction 
entitled  to  cognizance  of  such  a  matter.  It  may  be  added  that 
the  proceedings  were  before  a  Court  of  Record,  acting  not 
accf)rding  to  the  conunon  law  by  a  jury,  but  in  a  summary 
manner,  according  to  the  common  law  by  attachment.  l^pon 
this  spécial  submission  then,  the  merits  of  the  contempt  do 
not  i'all  within  the  province  of  this  Court  to  express  any 
opinion  upon  them,whether  the  publict  'ons  referred  to  were 
libellons  or  not,  or  whether  it  was  compétent  or  not  for 
Plaintif!'  in  error  to  go  beyontl  a  just  and  temperate  vindica- 
tion  of  fiis  asHumed  grievance  ;  but  it  may  1)6  observed  en 
laissant  that  the  language  exhibited  by  him  in  tlio^e  state- 
ments,  and  which  it  would  be  a  breach  of  propriety  to 
designate  as  either  commendable  or  respectful  at  any  time, 
would  under  any  circumstance  be  offensive  if  adtk'essed  to 
any  one,  and  would  become  peculiarly  so  wheii  addr.  ssed  in 
an  unmistakeable  manner  and  by  name  to  a  .1  v<() oe  of  the 
highest  Court  in  Lower  Canada.  It  is  not,  howo^vt>:,,  the  duty 
of  this  Court  at  présent  to  consider  that  language  judicially, 
nor  to  détermine  whether  it  tended  to  encourage  a  respect  for 
Courts  of  Justice  or  for  the  Judges  who  préside  in  them  ;  our 
duty  is  to  detennine  whether  this  Writ  of  Error  can  lie  to 
examine  and  consider  the  conviction  of  contempt.  Before  pro- 
cçeding  to  examine  the  main  question,  it  is  right  to  observe, 
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witli  r»ft'»'r«'nct'  t(»  soin»;  part  of  tho  procoiluro,  and  only  as  a 
iiiattrr  of  profcsHiotial  practictt,  tliat,  wlicn  tlie  contciiipt  is  of 
Hucli  a  naturo  that  if  tlu^  fact  whicli  constitutos  it,  bp  once 
acknovvkMl^od,  and  tlie  Court  cann(»t  rec«i\e  any  furtluT 
information  hy  inturro^atorius.  tliorr  is  no  nec«'ssity  for 
adiiiinisterin^'  thon»,  if  tin;  Défendant  wisli  to  b(!  aduiitted  to 
niakt!  such  acknowledgrnent.  A^ain,  wIkmi  tho  évidence  of  a 
contenipt  of  Court  is  hefore  the  Court  and  tlie  defence  is 
palpable,  a  ruie  to  show  cause  vvliy  an  attaclimeut  should  not 
be  issued  is  unnecessary.  In  such  cases  attaclunents  niay  be 
issued  in  the  Hrst  instance;.  The  practice  of  takinj^  n  ruIe 
arose  ont  of  a  distinction  between  direct  and  consecjuential 
conteinpts,  and  was  resorted  to  vvhon  it  becaïue  necessary  t(» 
procure  évidence  not  before  the  Court.  It  ha.s  also  been  lield 
tliat  the  u.se  of  abusive  and  impudent  lanyuaj^e  towards  a 
Court  or  any  of  tlie  Jiulj^es  thereof  and  contained  in  a 
pétition  for  a  rehearing,  signed  by  the  party  in  proper  person 
and  HIcd  witli  the  clerk,  is  a  contenipt,  and  tiiis  tliough  he  is 
a  licensed  attorney.  ITpon  the  subject  of  the  withdrawai  by 
the  Plaintiff  in  error  of  bis  offensive  statementa:  it  lias  been 
lield  that  when  a  writing  is  so  clear  of  itself  as  to  ainount  to 
a  libel,  the  mère  arti(hivit  of  the  Défendant  that  he  had  no 
intention  of  otferinj;  any  contempt  to  the  Court  or  Judge  will 
not  screen  hiiii  from  punishment.  And  soHolt,  on  Libel,  p.  22, 
Ain.  Kd.,  in  wliich  it  is  .said  that  the  Court  did  not  consider 
the  disavowal  of  the  slanderer,  as  e.xculpatory  ;  on  the  con- 
trary,  it  was  declared  that  the  di.savowal  of  any  bad  intent 
will  not  do  away  with  the  piirnicious  tendency  or  eff'ect  of 
publications  reflecting  on  judicial  proceedings,  &c.  It  is  quite 
unnecessary  to  enlarge  upon  the  power  admittedly  vested  in 
Courts  of  Justice  to  commit  for  contempts,  a  power  which 
bas  never  been  disputed  or  questioned  as  being  inhérent  in 
theiii  under  any  systein  of  civilii^ed  jurisprudence,  and  parti 
cularly  under  that  of  the  common  law  of  England  ;  the  books 
are  replète  with  cases  of  that  description,  and  Jutlgments  for 
contempt  are  very  freciuent.  It  would  be  waste  of  time  to 
ret'er  to  the  numerous  law  authorities  which  are  at  hand 
upon  the  subject,  but  a  few  may  be  referrod  to  in  support  of 
the  assertion.  Hawkins,  in  his  Pleas  of  the  Crown,  says  "  that 
for  contemptuous  words  or  writings  concerning  the  Court, 
the  party  is  punished  by  attachment  for  contempt  ;  "  and  lie 
adds,  with  référence  to  this  last  cla.ss  of  cases,  "  it  seems 
needless  to  put  instances  of  tlit  kind,"  so  gênerai ly  obvions  to 
common  undei-standings.  Chief  Justice  Parker  says,  in  référ- 
ence to  libel  publications  in  a  newspaper  in  the  lorm  of  an 
advertisement  reflecting  on  the  proceedings  of  justice,  that  it 
is  "  a  reproach  to  the  justice  of  the  nation,  a  thing  insuffer- 
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able  and  a  contempt  of  Court."   Blackstone  says  tliat  some  of 
tlie  conteiiipts  laay  arise  in  the  face  of  the  Court,  others  in 
the  absence  of  the  partj'  from  it,  inter  alia  mentionetl  by 
hiui,  "  by  speaking  or  writing  cotitoinptuously  of  the  Court, 
or  Judges  acting  in  their  judicial  capacity,  by  printing  false 
accounts  or  even  true  ones,  without  proper  ptn'mission,  of 
causes  then  depending  in  judgnient,  and  by  any  thing,  in 
nfiort,  thaï  dertio astrales  a  gross  ivant  of  that  regard  and  res- 
pect wliich  wfien  once  Courts  of  Justice  are  deprived  of  their 
aiUhority,  so  necessary  for  the  good  order  of  the  State,  is 
entirely  lost  arnong  the  people."    Mr.  Justice  Wihnot,  in  his 
most  logical  and  linished  opinions  upon  the  writ  of  habeas 
corpus,  holds  the  sanie  view,  and  he  maintains  "  that  this 
power  is  as  ancient  as  the  connuon  law  and  the  attachment  a 
constitutional  reniedy."    The  Courts  in  the  United  States, 
resting  upon  the  common  law  of  England,  entertain  similar 
opinions,  and  are  at  one  with  the  English  authority  as  to  the 
power  of  Courts  to  commit  for  contempt  ;  the  learning  upon 
this  matter  will  be  found  set  out  with  great  perspicuity  in 
the  2nd  voi.  of  Bishop,  upon   Criminaî  Lavv,  in  which  he  has 
given  ca.ses  and  law  as  to  the  varions  kinds  of  contempt, 
those  committed  in  the  présence  of  the  Court,  those  commit- 
ted   by  otïicers  of  the  Court  not  in  its  présence,  those  by 
parties  and  persons  scrved  with  process  and,  finally,  contempt 
in  the  absence  of  the   Court  by  other  persons  ;   under  which 
last  head  the  author  cites  a  case,  which  will  be  cited  hère,  as 
somewhat  analagous  with  the  one  in  hand,  with  the  différence 
that  in  the  American  case  tlie  language  was  verbal.    The  case 
occurred    in    Virginia,  "  where  one   being  interested   in  tiie 
event  of  a  pending  suit,  but  not  as  a  party,  met  the  judge 
proceeding  to  take  his  seat  on  the  bench,and  on  being  spoken 
to  by  him,  responded  in  substance,  I  do  not  speak  to  any  one 
who  acted  so  corruptly  and  cowardly  as  to  attack  my  charac- 
ter  vvhen  I  was  absent  and  defenceless,  alluding  to  expres- 
sions of  the  judge  on  the  trial  of  the  cause  at  a  former  term. 
This  WJis  held  to  be  a  contempt."  Then  assuming  the  existence 
of  this  inhérent  power  in  Courts  of  Justice  to  punish  for  con- 
tempt, is  the  jutigmont  liable  to  be  controlled  by  any  other 
Court  or  Tribunal  ?  and,  as  introductory  to  the  answer  to  this 
question,  it  must  be  observed,  that  the  constitution  of  this 
Court  as  sucl   'las  been  settled  by  statute  law,  which,  in  the 
organisation  c''  the  Provincial  Judicature,  has  established  the- 
Court  of  Queen's  Bench  as  the  highest  judicial  tribunal  in 
Lo'.ver   Canada,  but  has   divided  it  into  two  jurisdictions, 
se|)arate  and  distinct  the  one  from  th>^  other,  constituting  it 
on  the  Civil  side  a  Court  of  Appeal  and  Error  in  civil  suits  ; 
and  on  the  criminaî  side,  constituting  it  an  original  criminaî 
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Court  for  the  trial  of  criminal  offences,  and  also  a  Court  of 
criminal  Errer.  As  to  the  Civil  side,  the  Législature  has 
provided  i'or  the  disqualitication  especially  of  a  judge  from 
sitting  in  Appeal  or  Error,  if  he  has  sat  on  the  case  appealeu 
from  at  the  rendering  of  the  final  judgfment,  but  has  not 
extended  this  disqualitication  to  the  j^dges  sitting  on  the 
Criminal  side  or  Criminal  Error.  The  Court,  therefore,  as  at 
présent  personally  constituted  is  according  to  the  statute,  and 
the  proposed  récusation  by  the  Plaintiff  in  Error  of  the  jutlge 
who  judged  the  contempt  has  been  legally  rejected.  This 
being  so,  it  is  proper  m  limine  to  inquire  what  is  the  nature 
of  a  judgment  or  conviction  in  contempt  ?  It  may  be  briefiy 
answered  that  it  is  a  judgment  in  exécution,  and,  to  speak 
more  correctly,  in  iumiediate  exécution  wherein  bail  is  not 
allowed  to  be  taken.  This  fact,  that  is  the  négation  of  bail, 
indicates  as  well  the  stringent  nature  of  the  judgment  in 
itself  as  its  immédiate  application  to  the  party  convicted 
by  it,  and  whilst  it  snstains  the  inhérent  power  in  Courts  to 
punish  for  contempts,  it  gives  to  those  Courts  the  necessary 
power  to  détermine  the  constitutents  of  the  contempt  adjud- 
ged  to  be  so.  It  was  held  in  Brass  Crosby's  case,  8  Wils.,  188, 
that  the  adjudication  for  contempt;  is  a  conviction,  and  the 
commitment  m  conséquence  is  exécution,  and  no  Court  can 
discliarge  on  bail  a  person  tliat  is  in  exécution  by  the  judg- 
ment of  any  other  Court.  This  doctrine,  which  has  not  since 
been  interfered  with  in  England,  has  also  been  sustained  in 
the  United  States,  and  so  held  alrnost  in  the  same  words  by 
Story,  J.,  in  the  case  of  Kearney,  in  the  Suprême  Court, 
7  Wheat.,43,follovvnng  Crosby's  case,  and  likewise  maintained 
in  niany  otlier  repoi'ted  cases.  Heuce  from  the  mère  reason 
of  the  thing,  it  is  a  plain  conséquence,  that  contempts  vvould 
necessarily  tail  of  their  effect  and  the  authority  of  Courts  of 
Justice  would  become  contemptible  if  their  judgments  could 
in  such  matters  be  subjected  to  revision  by  any  other  Tribunal. 
It  has  been  very  strongly  urged  that  this  power  from  its  very 
nature  must  necessarily  be  independent  of  ail  other  tribunals; 
for  if  it  dépend  upon  aiiother  whether  a  punishment  can  be 
inflicted  or  not,  that  /ery  dependence  defiats  and  overturns 
it.  The  insultcd  judge  musc  go  to  law  befoi'e  some  other  tri- 
bunal with  every  one  whom  his  decisicm  otfends,  and  leaving 
his  own  duties  in  his  own  Couru,  must  attend  upon  otlier 
Courts  and  before  other  Judges,  who  may  not  bo  disposed  to 
discourage  the  contempt  because  it  was  not  done  actually  in 
fdcie  curhv,  according  to  the  opinion  of  Judge  Mondelet  ;  and 
it  might  happcn  that  the  procc  lings  be  set  aside  and 
quashed,  and  the  judgment  arres.;e«i  or  reversed  and  therefore 
would  require  the  proceedings  thomselves  to  be  commenced 
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again,  and  Himilar  difficulties  encouutered.  Under  such  a 
state  of  law,  no  one  would  be  at'raid  tt>  otfend^  the  delay  ot' 
punishment  and  the  inanner  and  chances  of  escaping  it,  would 
disarm  the  expected  punishment  of  ail  its  terrors,  nor  could 
the  in^ulted  court  or  judge  ever  think  of  an  attenipt  to 
cause  the  infliction  of  punishment  under  so  many  discourage- 
ments.  It  would  be  idle  for  the  law  to  hâve  the  right  to  act, 
if  there  be  a  power  above  it  which  has  a  right  to  resiàt, 
and  hence  the  right  of  the  law  as  enforced  by  a  légal 
tribunal  would  be  only  anarchy  and  contention.  In  no  case 
whatever  of  a  criminal  nature  is  it  sufficient  to  get  rid  of 
the  mère  act.  Pénal  law  and  every  thing  which  by  ita  reason 
is  within  pénal  law,  is  always  made  up  of  two  things  : 
satisfaction  for  the  présent  act,  and  security  for  the  future  ; 
in  other  words  a  remedy  and  a  penalty.  So,  in  the  same 
manner  in  ail  conterapts,  the  fine  upon,  or  the  iiuprisonment 
of  the  person,  at  once  abates  the  conteuipts  and  punishes  it. 
How  could  there  be  either  a  remedy  or  a  penalty,  if  the 
judgment  of  contempt  was  subject  to  review  by  anj  other 
tribunal  ?  Apart  from  this  most  conclusive  reasoning,  no 
cases  can  be  found  in  which  other  tribunals  hâve  interfered 
with  such  convictions  of  other  courts,  whilst  on  the  other 
hand  nuinerous  direct  authorities  are  to  be  found  the  other 
way.  Brass  Crosby's  case  has  already  been  adverted  to  which 
settled  that  point  many  years  ago  in  England,  and  American 
authorities  are  at  one  with  the  english  décisions.  M.  Justice 
Blackstone  says,  "  the  sole  adjudication  of  contempt  and  pun- 
ishment thereof  belongs  exclusively  and  without  interfering 
to  each  respective  court.  Infinité  confusion  and  disorder  would 
foUow  if  courts  could  examine  and  détermine  the  contempt  of 
others."  It  would  be  waste  of  tiine  to  make  more  citations, 
but  Hurd,  on  Hahea»  Corputt,  uiay  be  referred  to  at  page  412, 
where  he  lays  it  down  "  that  tiie  rigiit  of  punishiug  for  con- 
tempt is  inhérent  in  ail  courts  of  justice  and  essential  to  their 
protection  and  existence.  A  counnitment  nnder  such  convic- 
tion is  a  committnent  in  exécution,  and  the  judgment  of  con- 
viction is  not  subject  to  review  in  any  other  court,  unless  spe- 
cially  authorized  by  statute."  And,  in  Morrison  vs.  McDonald, 
8  Shep.,  550  :  "  There  can  be  no  revision,  t'itlier  by  appeal  or 
oer^/orar?  of  the  judgment  of  a  court  of  record  for  imposing 
a  punishment  for  a  contempt  of  the  court."  It  is  quite  true 
that  this  court,  on  the  criminal  side,  has  jurisdiction  over  ail 
crimes  and  criminal  matters  to  the  extent  contemplated  by 
the  criminal  laws  of  Englaml,  introduced  and  establishtd  by 
statute  hère,  by  the  Impérial  Act  of  1774,  and  as  amended  by 
our  own  Législature.  It  has  also  somewhat  recently  been 
constituted  by  statute  a  Court  of  Error  in  criminal  cases,  and 
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also  authorized  to  settle  and  détermine  reserved  points  of  cri- 
minal  law  ;  but  apart  from  thèse  later  statutory  powers,  our 
court  ofQueen's  Bench  has  noappellate  eriniinal  jurisdiction  : 
the  conimon  law  of  England,  from  which  it  dérives  its  chief 
criminal  powers,  cannot  be  made  to  affirm  the  légal  existence 
of  Writs  of  Error  in  convictions  for  contempts,  from  its  simply 
beini»"  ignorant  of  their  existence  in  such  cases  ;  or,  in  other 
vvords,  because  no  authorities  can  be  found  to  say  that  in  cases 
of  contempt  there  is  no  Writ  of  Error.  This  négative  argument 
is  of  no  force.  The  légal  existence  of  such  a  writ  requires  to  be 
derived  from  affirmative  authorities  ;  but  of  thèse  there  are 
none,  and  this  court  cannot,  without  such  authority,  of  itself, 
initiate  such  a  proceeding.  Archbold,  however,  tells  us,  that 
no  Writ  of  Error  lies  upon  a  summary  conviction,  and  that  it 
only  lies  on  judgment  in  Courts  of  Record  acting  accord  ing 
to  the  course  of  the  common  law.  Now,  Blackstone  lays  it 
down  that  the  proceeding  in  contempt  is  in  ail  cases  summary 
before  thejudge  without  the  intervention  of  a  jury,  and  it  was 
so  held  long  ago  in  England,  and  that  ruling  has  since  exist- 
ed  in  its  integrity,  "  that  it  was  against  the  nature  of  a  Writ 
of  Error  to  lie  on  any  judgment,  but  in  causes  where  issue 
might  be  joined  and  tried,  or  where  judgment  might  be  had 
upon  demurrer."  This  was  the  case  of  the  King  vs.  Dean  and 
Ghapter  of  Trinity  Chapel,  Dublin,  8  Mod.,  27,  and  upon 
Writ  of  Error  brought  iuto  the  House  of  Lords,  ail  the  judges 
of  England  being  of  opinion  that  the  décision  was  correct  ; 
the  judgment  of  the  King's  Bench  was  affirnied,  2  Bro.  P.  C. 
p.  554.  And  Kent,  upon  this  doctrine,  says,  the  principle  is  of 
immémorial  standing.  It  has  stood  the  test  of  two  centuries 
as  an  ineontrovertible  principle  without  a  précèdent  or  doctrine 
to  oppose  it.  To  overlhrow  it  wouhl  be  to  tear  up  the  com- 
mon law  by  the  roots."  It  is  therefore  fair  x'eason  as  well  as 
law  to  hold  against  the  Writ  of  Error  Ij  ing  in  this  case. 
Judge  Mondelet  has  referred  in  support  of  b.is  views  of  the 
matrer  of  the  récent  McDermott  case  before  the  Privy  Coun- 
cil  in  England,  in  which  Mr  McD.,  the  editor  of  a  newspaper 
at  Georgetown,  in  British  Guiana,  had  beon  subjected  to  six 
months'  imprisonment  on  a  conviction  in  contempt  for  pu- 
blishing  in  lus  newspaper  what  the  judgment  of  conviction 
has  attirmed  to  be  scandalous,  retiecting  upon  the  court  and 
the  administration  of  Justice.  That  référence  does  not  apply 
to  this  case  in  any  particular,  and  even  McDermott's  counsel, 
before  the  Judicial  Committee  of  the  Privy  (Jouncil,  calls  it  a 
case  of  peculiarity,  and,  as  such,  entreats  the  court  to  permit 
the  issue  of  the  Appeal.  And  so  think  the  Judges  of  the  P. 
C,  who  say  that  they  would  give  leave  to  appeal,  but  would 
reserve  to  themselves  the  right  toconsider  whether  the  appeal 
ToMK  xvn.  'i 
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was  allowable.  Jndge  Mondelet  has  aiso  in  tlie  expreâsion  of 
his  opinion  upon  this  spécial  délibéré  indulged  in  observations 
upon  the  subject  of  the  protection  due  to  the  liberty  of  the 
pross.  It  is  ditficult  to  discover  how  that  subject  can  be 
brougbt  into  this  nmtter,  but,  certainly,  at  this  day,  it  cannot 
be  denied  that  the  liberty  of  the  press  should  be  supported, 
particularly  with  référence  to  proceedings  in  Courts  of  Jus- 
tice and  the  judicial  acts  of  Judges  :  thèse  are  clearly  public 
property,  but  in  giving  theni  extensive  circulation,  and  in 
comuienting  upon  them,  the  public  journalist  should  bear  in 
inind  that  his  coniments,  and  even  his  criticism  should  be 
expressed  in  civil  and  temperate  language,  which  vvhilst  giv- 
ing public  information,  would  not  tend  to  bring  the  adminis- 
tration of  Justice  into  contempt. 

Aylwin,  J.  :  In  this  matter  of  contempt,  there  is  not  to  be 
found  one  single  case  in  the  légal  records  of  England,  nor 
anything  in  the  books,  of  a  writ  of  error.  It  is  now  for  the 
first  time  that  the  Attorney  General  has  consented  to  a  writ 
in  such  a  case.  The  judgment  of  the  court  is  that,  as  the  writ 
has  been  issued  illegally  and  improporly,  it  nuist  be  quashed. 

DrrvAL,  C.  J.  :  The  law  of  discrétion  is  the  law  of  the 
tyrant,  and  a  judge  who  relies  on  that  law  is  a  tyraut  on  the 
Bench.  On  the  other  hand,  if  a  judge  respects  the  !aw  of  the 
land,  his  décisions  will  be  respected.  Otherwise  a  judge  might 
indulge,  term  after  terni,  in  improving  on  the  criminal  law  of 
England.  One  day  he  might  say  that  there  was  no  capital 
punishujent,  and,  another,  that  there  was  a  writ  of  error  in 
cases  oï  contempt,  although  there  has  not  been  a  single  case 
cited.  We  are  to  be  guided  by  the  criminal  law  of  England. 
Our  ovvn  statute  has  made  no  différence.  What  ia  the  crimi- 
nal law  of  England  as  stated  on  this  subject  ?  That  every 
court  inust  be  the  judge  of  its  own  contempts..  Blackstone, 
already  r^^ferred  to,  in  ti'eating  of  contempts,  says  that  the 
judgment  of  the  court  is  be  to  carried  into  immédiate  exécu- 
tion. And,  if  so,  how  can  there  be  a  writ  of  error  ?  A  man,  for 
instance,  is  sent  for  twenty-four  hours  to  jail.  He  suffers  the 
punishment  before  he  can  get  his  writ  of  error.  There  is  nota 
single  case  in  the  english  law  that  can  be  referred  to  in  sup- 
port of  such  a  pretension.  In  the  case  of  McDermott,  commu- 
nicated  to  the  Lower  Canada  Law  Journal,  we  are  told  that 
différent  ruies  were  laid  down.  On  the  contrary,  Lord  West- 
bury  distinctly  said  the  committee  would  reserve  to  them- 
selvcis  the  right  to  consider  if  the  writ  was  allowable.  Hère 
we  hâve  heard  the  gentleman,  and  what  do  we  tell  him  ?  We 
tell  him  this  :  We  cannot  find  nny  authority  which  would 

i'ustify  us  interfering  in   this  case.  We  are  told  that,  if  in 
Ingland  there  is  no  writ  of  error,  there  is  one  by  our  own 
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ciiniinal  law.  On  what  is  that  founded  ?  Most  assuredly  the 
intention  of  our  législature  was  not  to  introduce  anything 
nevv  in  this  respect.  Our  Statute  says  there  inay  be  a  writ  in 
ail  criininal  cases.  Let  us  see  if  we  hâve  no  interprétation  of 
this  in  England.  Has  not  the  Court  of  Queen's  Beuch  juris- 
diction  in  ail  cases  >.  Do  not  the  English  Statute  and  english 
comnion  law  give  the  court  of  Queen's  Bench  the  right  to 
take  cognizance  of  ail  criminal  cases  (  Then  why  should  con- 
tonipt  be  enibraced  hère  any  ruore  thau  in  England  ?  ïhere  is 
.otliing  in  the  statute  to  show  that  it  was  the  intention  of 
the  Législature  to  go  beyoud  the  english  law,  and  we  are 
therefore  bound  by  the  english  décisions.  It  was  said  you 
coulil  get  your  remedy  by  Habeas  Gorpan,  and  why  not  by  a 
writ  of  error  ?  But  the  two  things  are  as  distinct  as  can  be, 
and  it  does  not  at  ail  follow  that  because  a  judgment  can  be 
revieweil  on  writ  of  Habeds  Corpus  that  it  can  also  by  a  writ 
of  error.  It  was  idle  to  put  such  a  question.  We  follow  pre- 
cisely  the  ru  le  laid  down  in  England,  we  follow  the  décision 
in  the  McDennott  case,  for,  whatevei  the  Privy  Council  may 
(lo  hereafter  in  that  case,  we  eaïuiot  exercise  the  power  used 
there  in  this  country.  It  is  very  conso!atory .  however,  for  us  to 
know  that  il"  we  are  wrjtig  our  refusai  does  not  deprive  the 
party  froni  going  before  the  Privy  Council.  For  njy  part  I 
solicit  an  appeal.  I  wish  the  question  to  be  decided  ;  but 
having  looked  at  the  case  dispassionately.  I  can  come  to  no 
othei"  opinion,  and  I  hâve  not  heard  one  principle  of  law  laid 
down  to-day  niilitating  against  the  judgment  of  the  court.  I 
<lo  not  argue  froui  considérations  of  convenience  ;  but  from 
pi'iiiciples  of  law,  and  if  we  are  wrong,  we  can  be  set  right 
by  an  appeal  to  the  Privy  ('ouncil.  Possibly  it  might  turn 
out  that  the  Privy  Council,  granting  the  writ  in  the  McDer- 
uiott  case,  would  refuse  it  in  this  case,  for  I  see  a  great  diH'e- 
rence  between  the  two  cases.  I  stated  the  other  day  that  I 
thought  there  was  a  statute  that  granted  the  right  of  appeal 
in  cases  where  penalty  exceeded  £100.  I  find  that  such  is  the 
case  (Con.  Stat.  Lowcr  Canada,  cap.  105,  clause  (J.)  The  power 
is  given,  though  I  do  not  renieniber  any  appeal  having  been 
brought  befoi'e  the  Council.  The  judgment  of  the  court  is  that 
the  writ  having  been  issued  illegally  and  improperly,  nmst 
Ik'  quashed.  Writ  of  Error  quashed. 

The  Petitioner,  with  the  consent  of  the  Attorney- General, 
askcd  leave  to  appeal  to  Her  Majesty  in  Council  against  the 
above  (jecision  of  the  Court  ;  but  the  Court  refused  (Mr 
Justice  MoxDELET,  dis.^enf.ientc)  leave  on  the  grouiid,  that 
the  case  was  not  appealable  under  the  Consolidated  Statutes 
of  Canada.  The  proceedings  on  appeal  in  the  Courts  below 
having  thus  been  brought  to  an  end,  Mr  Justice  DRUMîflOND, 
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iii  the  course  of  a  sitting  ot'  the  Queen's  Bencli  (Crown  side), 
which  was  being  held  by  Mr  Justice  Mondelet,  entered  the 
Court,  and  having  taken  bis  seat  on  the  Bench,  of  bis  own 
accord,  ordered  a  writ  of  attachinent  to  issue  against  the 
Petitiouer  to  enfoi'ce  payinent  of  the  aforesaid  tine.  The  Peti- 
tioner  was  thus  coinpelled  to  pay  the  fine  irnposed  on  him  ; 
but  feeling  greatly  aggrieved  by  the  above  Orders,  and  by 
the  refusai  of  the  Court  to  allovv  him  to  appeal,  presented  a 
pétition  to  Her  Majesty  in  Council  for  spécial  leave  to  appeal 
against  the  Order  of  the  3rd  of  November  1866,  imposing  the 
fine  of  forty  dollars  for  au  alleged  conteinpt,  and  also  from 
the  judgrnent  of  the  6th  and  7th  of  Mt:roh  1867,  of  the  Court 
of  Queen's  Bench,  quashing  the  Writ  of  Error,  and  refusing 
leave  to  appeal  to  Her  Majesty  in  Council. 

Mr  WiLLS,  for  the  Petitioner  :  The  Orders  in  question, 
especially  the  one  imposing  the  fine,  afï'ecting  the  professional 
character  and  statua  of  the  Petitioner  in  the  Colony,  as  well 
as  the  independence  of  the  Bar,  are  proper  subject  for  appeal, 
and  for  the  exercise  of  >^  nver  of  the  Crown  under  the  4th 
section  of  the  3rd  <!>'/  •   'H.  IV,  c.  41.  In  a  récent  case, 

McDermo'IT's  (1),  whei  .o  j^ublisher  of  a  newspaper  was 
comraitted  for  contempt  of  Court,  leave  was  given  to  appeal. 
So  in  Rainyws.  The  Ji'stlc/'sof  Sierra  Leone  (2)  where,  as  in 
this  case,  a  Barrister  was  iii'...  '  foi  xatempt,  spécial  leave  to 
appeal  was  given,  though  the  Judioiiù  (.À)nimittee,  when  the 
appeal  came  on  for  hearing,  was  of  opinion  that,  under  the 
circumstances,  they  had  no  jurisdiction.  The  act  of  the  Peti- 
tioner was  no  contempt  of  Court,  the  proceedings  commented 
on  by  him  were  proceedings  had  in  Chambers.  If  there  was  a 
contempt,  it  was  a  contempt  of  the  Court  of  Queen's  Bench, 
as  a  Cvourt  of  Record,  which  it  could  not  be  when  composée! 
but  of  one  Judge,  sitting  in  Chambers.  The  Letters  said 
to  constitute  the  contempt,  are  not  set  out,  and  the  Order 
which  imposes  the  tine  does  not  show  upon  tiie  face  of  it,  as 
it  ought,  the  alleged  ofi'ence.  In  Rex  vs.  Clément  (3),where 
the  publisher  of  a  newspaper  wps  fined  for  contempt  of  Court, 
Mr  Justice  Bayley  considered  that  a  Writ  of  Error  was  the 
proper  remedy.  A  Writ  of  Error  lies  in  crimiual  cases  :  Con- 
solidated Statutes  Low.  Can.,  c.  77,  sec.  56. 

Sir  William  Erle  ;  We  are  not  disposing  of  this  applica- 
tion tinally  now,  but  their  Lordships  hâve  considère!  that, 
by  the  3rd  and  4th  Will.  IV.,  c.  41,  s.  4.  there  may  be  a  wide 
power  vested  in  the  Judicial  Committee  of  the  Privy  Council. 

(1)4  Moore's  P.  C.  Cases  (N.  S.),  110  ;  S.  C.  Law  Rep.  1,  F.  C,  26(). 
(2)  8  Moore's  P.  C.  Cases,  47. 
(;«)4n.  &  Al.l.,  22Î». 
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That  section  eiuicts,  that  it  shall  be  lawful  for  the  Crown  to 
refer  to  the  Judicial  Comniitcee  for  hearing  or  considération 
any  matterwhateverwhich  Her  Majesty shall  think  fit.and  such 
Comniittee  shall  thereupon  hear  and  consider  the  sanie,  and 
shall  advise  Her  Majesty  thereon.  That  section  has  been  acted 
on  in  several  cases,  and  this  Committee  hâve  had  then  to 
advise  Her  Majesty  as  to  what  is  the  best  course  to  be  pursued. 
It  was  the  cours:'  that  was  taken  in  Rainy  vs,  The,  Justices  of 
Hiiemt  Leone.  (1)1  ani  directed  by  their  Lordships  to  ask  you 
whether,  if  they  prefer  that  coui-se,  you  would  be  content 
without  pressing  for  a  judgnient  on  the  point  respecting  the 
Writ  of  Error  or  the  right  of  appeal  from  the  Order  made 
thereon  ;  and  on  the  understanding  that  you  assent  to  that 
course,  the  judgment  of  the  Court  will  be,  that,  in  the  circuin- 
stances  disclosed  by  your  pétition,  if,  upon  your  application 
to  the  Crown,  Her  Majesty 's  Secretary  of  State  thinks  fit  to 
refer  the  niatter  of  the  pétition  to  the  Judicial  Committee,  we 
will  hear  it,  and  advise  Her  Majesty  thereon,  in  the  same 
nianner  as  was  doue  in  Ramijs  case.  This  course  will  release 
us  from  considering  whether  spécial  leave  to  appeal  should  be 
granted. 

In  conséquence  of  this  suggestion  the  Pétition  for  spécial 
leave  to  appeal  was  withdrawn,  and  a  Pétition  substituted 
which,  after  stating  the  circumstances  above  detailed,  prayed 
Her  Majesty  to  refer  the  same  to  Her  Judicial  Committee 
for  hearing,  under  the  provisions  of  the  3rd  &  4th  Will.  IV., 
c.  41,  s.  4,  and  by  an  Order  in  Council,  of  the  7th  of  November, 
the  pétition  was  so  referred. 

The  Petitioner  lodged  his  case,  which  set  forth  the  above 
facts.  Mr  Justice  Drummond,  having  had  due  notice  of  the 
proceedings,  and,  after  gi'eat  delay,  declining  to  put  in  any 
case  or  appear. 

Sir  R.  Palmer  (Mr  Wills  and  Mr  Sturge,  with  him), 
for  the  Petitioner  :  In  the  form  the  case  now  comes  before 
this  Tribunal  the  course  pursued  is  similar  to  that  in  tlie  case 
of  Bainy  vs.  T/ie  JvMices  of  Sierra  Leone.  (2)  There  a  fine  had 
been  iniposed  for  an  alleged  contempt,  and,  without  deciding 
any  légal  point,  the  Judicial  Conmiittee  recommended  that 
such  fine  should  be  remitted.  The  Petitioner,  of  cour.se,  attaches 
no  importance  to  the  fine  itself.  He  impugns  the  propriety  as 
well  as  the  valitlity  of  Mr  Justice  Drummond's  proceedings. 
The  Letters  complained  of  were  not  a  contempt  of  Court,  and 
even  if  a  contempt,  were  amply  apologised  ft)r,  and  condonefl 
by   the  learned  Ju«lge.  The  proceedings  taken  by  hin»  were, 

(l)  8  M(K)re's  P.  C.  (.'ases,  47. 
{->)  8  Mooie's  P.  C.  ('RRe8,47. 
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liowever,  wholly  irregular  ;  he  lia<t  no  jurisdiction,  wliile 
sittinfî  alone,  to  call  on  the  Petitioner  to  answcr  a  conteinpt, 
which,  if  comniitteil,  ouglit  to  hâve  been  noticed  in  tho  pre- 
vious  sittings  of  tlie  wliole  court,  accordinfj  to  tlic  provision.s 
ot'  chapter  95  of  tlie  Consolidated  Statutes  of  Lovvor  Canada, 
The  jurisdiction  conft'iTcd  upon  the  Judges  by  the  72nd  sec- 
tion of  the  77th  chapter  of  the  Consolidated  Statutesof  Lower 
Canada  givea  no  authority  to  issue  such  a  ride  as  that  of  the 
23rd  of  October  1806,  which,  besides  being  bad  as  ultra  vircM 
the  judicial  authority  of  the  Judge,  was  at  the  mère  motion 
of  the  Judge  hiuiself,  ])alpably  irregular  and  absolutely  void. 
Thçproceedings  thereon  ought  never  to  bave  been  taken,  and 
the  imposition  of  a  tine  was  as  illégal  as  it  was  oppressive. 

No  judgment  was  given,  but  their  Lordships  reported  to 
Her  Majesty  in  Council  tliat  they  had,  in  obédience  to  Her 
Majesty's  Order  in  Couneil,  taken  the  pétition  referred  to 
them  into  considération,  and  having  heard  Council  in  behalf 
of  the  Petitioner.  (The  Hon.  Mr  Justice  Drummond  not  having 
appeared  or  lodged  a  case),  their  Lordships  agreed  to  report 
to  Her  Majesty  that,  in  their  judgment,  the  Hon.  Mr  Justice 
DllUMMOND,  whilst  sitting  alone  in  the  exercise  of  the  crinùnal 
jurisdiction  conferred  upon  the  Judges  of  the  Court  of  Queen's 
Bench  by  the  77th  ch.  of  the  Consolidated  Statutes  of  Lower 
Canada,  had  no  authority  to  issue  the  rule  of  the  23rd  of 
October  1806,  or  to  adjudge  that  the  Petitioner  liad  been 
guilty  of  a  contempt  of  Court  in  publishing  the  two  Lettei-s 
of  the  27th  of  August  and  the  29th  of  August  186G,  or  to 
impose  a  fine  of  forty  dollars  upon  the  P(;titioner  ;  and  that 
ail  proceedings  againstthe  Petitioner  for  the  said  alleged  con- 
tempt in  publishing  Letters  reHecting  on  the  conduct  of  Hon. 
Mr  Justice  Drummond,  whilst  acting  as  a  Judge  of  the  Court 
of  Queen's  Bench,  xinder  cha})ter  1)5  of  the  Consolidated 
Statutes  of  Lower  Canada,  could  only  legally  and  properly  be 
taken  before  the  full  Court  of  Queen's  Bench.  Their  Lordships 
were  also  of  opinion,  that  the  proceedings  agaiiist  the  Peti- 
tioner were  in  other  respect  most  irregularly  conducted  ;  the 
Rule  of  the  25th  September  180(1,  was  issued  without  any 
évidence  that  the  Petitioner  was  the  person  who  had  written 
and  pu^>lished  the  Letters,  and  the  only  evi<lence  which  was 
ever  obtained  of  the  Petitioner  having  written  the  Letters 
con.si.sted  of  an  admission  in  vvriting  made  by  the  Petitioner, 
at  the  instance  of  the  Hon.  Mr  Justice  Dkummoxd,  for  the 
purpose  of  settling  the  dispute  between  them,  and  which,  if 
not  accepted  as  a  sufficient  apology,  ought  to  hâve  been  treat- 
ed  as  written  without  préjudice.  On  the  whole,  their  Lord- 
ships reported  to  Her  Majesty  that,  nlthough  there  were  ex- 
pressions in  the  Letters  of  the  Petitioner  of  which  their  Lord- 
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ships  could  not  approve,  and  of  which  tlie  Hoii.  Mr  Justice 
Dui'MMoNl)  had  a  right  to  coinplain,  yct  for  the  reasons  abovn 
statoii,  in  the  opinion  of  tlicir  Loniships,  tlie  fine  of  forty 
dollars  imposed  on  the  Petitioner  ought  to  he  reniitted.  (11  J., 
p.  152  and  15M  ;  2  L  C.  L.  J.,  p.  231,  240  and  2G7  ;  15  J.,  p.  1 7  ; 
7  MooreP.(J..N.S.,]^.  2<):î). 


EXCEPTION  OF  DISCUSSION. 

SuPEHioii  Coi'RT,  Montréal,  .Slst  Mardi,  l.SG() 
Coram  Berthelot,  J. 
Panton  et  al.  rs.  WooDS  et  al. 

Hdd  :  Tliiit  an  exception  of  discussion  wliifh  fails  to  indicate  the 
pro|)tMty  to  be  disttis-^ed,  or  to  iillege  evcn  th«  existence  of  property 
liable  to  liisonHcion,  and  which  also  fails  to  contain  an  otTer  todefray 
tlie  expense  of  discussion,  and  to  be  accompanied  by  theactnal  deposit 
of  the  r.ecessary  funds  tu  that  oiid,  in  bad  in  law  and  \vill  be  dismissed 
on  demnrrer. 

'riii.s  was  a  henring  on  law.  The  action  was  brought  on  a 
letter  of  guarantee,  and  ont;  of  the  Défendants  (the  surety) 
fvled  an  exception  of  discussion,  to  which  Plaintitfs  fyled  an 
answer  in  law,  assigning  the  foUowing  reasons  :  "  Because  the 
exception  fails  to  allège,  that,  at  the  time  of  the  institution 
of  this  action,  or  even  of  the  fyling  of  said  exception.  Défend- 
ant, William  H.  Woods,  was  possessed  of  any  goods  or  chat- 
tels,  lands  or  tenenients,  liable  to  discussion,  and  out  of  which 
Plaintitt's  clriim  niight  or  could  be  realized  either  in  whole  or 
in  part  and  fails  to  indicate  any  ;  Because  James  Moir  both 
wholly  failed  to  deposit  in  the  hands  of  the  Prothonotary  a 
suni  of  money  suflficient  to  defray  the  e.xpense  of  discussing 
the  goods  and  chattels,  lands  and  tenements  (if  any)  of  Wil- 
liam H.  Woods,  or  any  sum  of  money  what»ver  to  that  end. 
The  cou't  sustained  the  demnrrer  and  dismissed  the  excep- 
tion with  costs.  (11  /.,p.  108.) 

Sthachan  Bethune,  Q.  C,  for  Plnintiffs. 

Cross  and  L(;nn,  for  Défendant  Woods. 
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CITT  CORPORATIOlf.  -  UABIUTT  IN  DAMAGES  FOR  HEGUOERCE  IN 
OGNSTRUOTIOll  OF  WORES  BT  SERVANTS  OR  C0NTRACT0R8. 

Court  of  Queen's  Bench,  Montréal,  8th  .Tune,  1867. 
In  appeal  froni  tlie  Superior  Court,  District  of  Montréal. 

Corain  Duval.  C.  J.,  Aylwin,  J.,  Drummond,  J.,  Baikiley,  .T., 

MoNDELET,  A.  J. 

John  Harold,  Plaintiff  in  the  Court  l)elow,  Appellant,  avd 
The  Mayor,  Aldermen,  and  Citizenh  of  the  City  of 
Montréal,  Défendants  in  the  (^ourt  below,  Respondents. 

It  was  proved  that  tlie  Respondents  had  been  pnilty  of  iiejrlifrence  in 
tlie  excavation  and  conHtruction  of  works  whioli  tliey  were  autliorized 
by  law  to  make. 

Hcld  :  Ist.  ïbat  tliey  were  liable  in  damages  for  tbeir  own  aets  of  ne- 
glijience  and  forthose  of  tlie  contraetors  workinp  for  theni,  tbey  having 
retiiined  rontrol  over  tliem  and  over  tbe  mode  of  work.  (1) 

2nd.  Tbat  tlie  déclaration  made  by  the  Kespondents  in  nrotests  made 
by  tbeni  ngainst  tlie  coiitractors  would  lie  taken  as  evioence  againat 
tlie  Respondents  of  tbe  acts  coinplained  of  by  tlie  Appellant  nnder  Con- 
sol.  Stat.  L.  Can.,  Cap.  73,  s.  27. 

The  factuui  of  Appellant  contained  the  following  .state- 
inent  :  In  the  j'ear  1862,  Respondents  constructed  and  laid  a 
main  sewer  through  the  greater  part  of  McGill  Street.  The 
work  occupied  a  long  and  whoUy  unnecessary  time  ;  the  sewer 
was  so  constructed  that  the  street  was  fora  long  time  blocked 
up  with  niud  and  excavated  earth  ;  traffic  was  inipeded,  and 
Appellant's  business,  as  a  shoeniaker,  in  the  street,  greatly 
interfered  with.  His  receipts  diniinished,  nnd  his  customers 
went  elsewhere.  For  the  damage  he  sustained  he  seeks  redress, 
and  the  judgment  of  the  Superior  Court,  which  dismissed  his 
suit,  is,  he  contends,  contrary  to  law,  and  the  covsidéravts 
thereof  ignore  the  évidence  adduced,  which  conclusively  proves 
the  négligence  of  Respondents,  and  the  damage  suffered  V)y 
Appellant.  The  Plaintift',  in  his  déclaration,  sets  up  the  lease 
to  him  of  property  in  McOill  Street:  his  payment  of  rent  and 
taxes  for  the  same  ;  his  carrying  on  trade  there  ;  the  obstruc- 
tion of  the  street  by  Défendants,  "  who  made  large  excava- 
"  tions  in  the  .said  street,  and  lieaped  and  piled  up  large  quan- 
"  tities  of  earth  taken  ont  of  such  excavation.ss  in  and  upon 
"  the  said  street,"  and  kept  part  thereof  olistructed  and  dosed 
up,  for  an  unreasonable  and  unnecessary  length  of  time,  and 
thereby  prevented  the  Plaintiff  from  carrying  on  trade  in  as 
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ample  utid  benettcinl  a  inaniur  as  he  luul  Ix-eii  accustonu'd  to, 
ami  tlu'n'by  Plaintifl"  lost  profits  aiul  KiiHtaimd  injury  to  tlu" 
aiiiount  clamied.  By  anothcr  couiit  Plaintiff"  varies  liis  cnm  l»y 
setting  up  use  and  occupation  instead  of  h-ase,  and  lie  con- 
cludes  for  !*10,()00  dainafTOH.  Tlie  plea  was  the  ^niural  issue, 
l'iaintiti"  wr  tlie  largest  retail  dealer  in  boots  and  shoes  in 
the  city  ;  had  a  fi rst-class  stand  on  the  west  side  of  Mc(Sill 
Street,  on  the  Mill's  property,  between  S.t.  Joseph  and  St. 
Maurice  Streets;  McGill  Street  beinj,'  the  greatest  thorough- 
fare  in  the  city,  especially  on  Plaintiffs  side.  He  paid  $1,000 

Eer  annun»  rent,  assessnients  .^87,  and  business  tax  .f4<S.  The 
►efendants  deterinined  to  construct  a  largi  tunnel  froni  St. 
Ann's  Market,  through  McGill  Street  to  (^îraig  Street.  Th<y 
had  a  first  contract  with  Patrick  White,  dated  7th  July  18(52, 
by  which  he  undertook  to  finish  the  work  by  Ist  Deceniber, 
1862. The  foUowing  clauses  deserve  attention  in  connection  with 
the  évidence  :  "  Tlie  sides  of  the  excavation  shall  be  supported 
with  suitable  tindier  wherever  necessary,  and  the  contractor 
shall  be  held  responsable  for  ail  damages  arisingfroni  slides  or 
slips  of  the  earth  nt  the  sides  of  the  excavation.  In  case  of  run- 
uing  sand  or  treacherous  ground,  the  work  sliall  be  proceeded 
with  day  and  night,  without  intc.ruption  ;  and  the  counter 
shall  be  laid  in  a  timber  cradle  to  the  satisfaction  of  the  City 
surveyor,  if  so  required  by  him.  The  contractor  shall,  at  his 
own  expense,  shore  up,  sling,  protect,  alter,  divert,  restore  and 
make  good,  as  niay  be  necessary,  ail  wat(!r  pipes,  gas  pipes, 
sewers,  drains,  buildings,  fences,  or  other  propertics  which 
may  be  disturbed  or  injured  during  the  progress  of  the  work  ; 
he  shall  aiso  keep  a  sufÀcient  fence  and  niniiber  of  lights  and 
watchmen  on  the  work  at  night  to  prevent  accidents,  and 
shall  be  held  responsible  for  ail  dani»ges  or  accidents  which 
may  in  any  manner  occur  from  his  work.  The  contractor  shall 
depositthe  excavation  froni  the  work,  and  nll  materials  requir- 
ed for  the  work,  in  such  a  manner  as  not  to  interfère  with 
the  traffic  of  the  streets."  White  began  to  work  in  June,  some 
of  the  witnes.ses  say,  opening  up  holes  hère  and  there  in  Mc- 
Gill Street,  cominencing  the  con.struction  of  the  brick  work  of 
the  tunnel  at  St.  Ann's  Market.  Before  the  2nd  Septeniber, 
1862,  White  had  so  much  obstructed  McGill  Street  with  his 
work,  and  was  using  so  little  despatch,  that  Défendants  serv- 
ed  upon  him  a  prote.st  (2nd  Septeniber,  1862.  Ross,  N.  P.),  in 
which  they  use  the  following  language  :  "That  the  Works  are 
not  jtroceeding  to  the  satisfaction  of  the  City  Surveyor,  too 
much  of  the  street  being  obstructed  by  excavations,  and  earth 
from  excavation,  at  the  same  time,  while  there  are  not  one 
fourth  bricklayers  as  are  required  to  push  on  the  work  as  it 
should  be  doue,  according  to  contract."    Matters  flid  not  im- 
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provf,  mit]  DofontluntH  s»'rvo<l  anothor  protest  upoi;  White 
(2!>tli  Octolur,  I<S(I2),  in  wliicli  tlicy  iiso  tlu"  followia^  laii- 
«rua;;»' :  "  Ami  wlit'i't'Jis  Patrick  Wliitc  hiitli  iiiadt*  tl<t'ault  in 
t'nlfiliiiciit  nt'  tlic  siiid  ilt'cil  ()('  contraot.  inasiniicli  >VM  tliat  liu 
lias  (Icpositril  cxeavati»)!!  in  McCîill  Stit't't,  in  siu'h  ;i  nianm-raH 
tu  int»!rlVr(' with  tlif  tiattic  ot'  MclJill  Strt'ct  ;  an«l,  t'urther- 
nu>rt',  tliat  tlii;  work  is  not  pro^'i'f.ssin^r  to  tlu^  .satisfaction  of 
tlie  Koad  Connnitti'c  and  City  Survcyor;  VV(*,  thc  said  Notar- 
iés, at  tlic  aforcsaid  retiucst,  do  hert'hy  notit'y  Patrick  Wliite 
tluit,  uidcss  ht!  dites,  witliin  twenty-l'our  hours  t'roni  thc  «lato 
heivof,  l'einovc  thc  said  excavation,  and  push  on  tlie  work  to 
tlic  satisfaction  of  tlu;  Road  C'onnnittcc  ami  City  Snrveyor, 
&c."  T\\v  work  was  shortly  aftorwards  taken  out  of  VVhitc's 
liands  l»y  Dofciidants,  vvlio  nuulc  a  nc^w  contract  with  Valin 
and  Harlx.'an,  containinj;  titc  sanie  stipulation  as  tlie  one  witli 
Wliitc,  cxccptinj,'  that  Valin  and  Barbeau  Imd  till  tlic  15tli 
.lanuary  to  finish.  Wlicn  Valin  and  Harbeau  bc^an,  White  liad 
constructt'd  (12.5  fcct,  and,  on  tlic  20tli  Deccmhcr,  wlicn  N'alin 
and  Harlicau  suspcndcd  for  tlic  wintcr,  McQuistcn,  C/ity  Sur- 
vcyor, says  that  thcy  had  procccdcd  152  fect  furthcr,  and 
wcr»!  thcn  (îO  licyond,or  iiorth  of  Plaintitt'.  Valin  and  Barbcau's 
work  cau.scd  iiiuch  daiiiaj,'c  by  bcin»;  insurtîcicntly  supportcd 
in  tlic  construction,  thtî  banks  of  thc  trench,  22  to  24  fcct 
dccp,  lu'ini,'  iiis«'curcly  shorcd  ui)  by  side  supports,  and,  in  cons- 
qucncc,  pviiit;  away  uiulcr  the  supcriticuinbcnt  cartli.  On  thc 
2Htli  «luly,  liS(i3,  Défendants  scrvcd  aiujther  protest  npon  Va- 
lin and  Barbeau,  in  wliich  tlicv  state  scveral  tacts  wliicli  fully 
admit  the  ^ravity  of  PlaintiH's  ^ricvanccs.  "  That  thc  work 
thcy  bouiid  themselves  to  pi^rforni  in  a  .soli<l  and  worknian- 
likc  maiiiier,  in  constructiiii;',  ascwer  in  Mcdill  Street,  and  as 
.set  foith  in  thc  spécification  thereunto  aiincxcd,  has  not  bcen 
donc  accordin".:;  to  said  contract,  inasniuch  as,  in  conséquence 
of  thc  defcctiviî  and  insutticicnt  work  of  thc  scwcr  or  tunnel 
in  that  .section  of  the  work  between  Notre  Dame  and  St.  Paxil 
Streets,  it  has  become  ncces.sary  for  a  lon^  time  to  repair  that 
]iMrt  of  thc  .said  scwer  or  tunnel  ;  that  the  work  generally  lias 
not  l)eeii  donc  accordin^  to  contract,  and  in  a  workmanlike 
maniier.  That  the  said  woi'ks  are  not  carricd  on  with  due  dili- 
gence, accor<ling  to  contract.  Wc,  thc  said  Notariés,  at  the 
aforesaid  rccpiest,  do  hereb>'  notify  Nicolas  Valin  and  Joseph 
Barbeau,  scvcrally,  that  tlicy  must  makc  the  repairs  to  the 
said  tunnel  or  scwer  with  diligence,  and  continue  the  rest  of 
the  work  without  dclay  and  interniission  ;  and  should  they 
not  coinply,  that,  then  and  in  such  case,  within  twenty-four 
hours  from  the  date  hercof,  the  City  Surveyor  or  Road  Coni- 
mittee  shall  eniploy  other  parties,  purchase  materials,  &c.,  to 
push  on  the  work  :  the  cxpenae  of  whicli  shall  be  charged  to 
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Niclinlus  Viilinand  Joseph  Hnrlu'nu.  And  l'urllu'rniort'  wc.  thi' 
saitl  Notnrii's,  ni  tln'  iifoifSHid  l't  (picst,  do  licrcliy  nnikt-  known 
unto  NIoIioImm  Vidin  an<l  .los«'{)h  lîarlicau,  that  id'tcr  rt-pcatcd 
notices  yivrn  hy  tlie  City  Snrvtyor,  to  tlniii,  the  sind  con- 
tractors,  to  repair  tlie  suiil  tunnel  and  iill  in  tlie  cxciivatioii. 
they  liave  donc  iiothin}^,  and  part  of  th(^  said  MfiJill  Street 
is  olistrueted  on  account  of  the  snid  open  excavation  sinee 
several  niontlis.  so  that  tlie  résidents  of  said  Mc(  Jill  Street 
hâve  coiii]tlained  alrendy  and  niay  hereafter  sntf'er  daniH^'es 
whicli  tli'v  will  claini  froni  the  < 'oi'|iorat  imi.  or  from  tlw  con- 
ti'actors  ordin;,^  to  their  contr.icts,  Valin  and  Harheau  were 

to  ha\e,..  „iJ)75  feet  in  10  W  eeks.  They  did  Iô2feetin7  Weeks, 
two-tliirds  of  winch  liad  to  lie  donc  over  aj^'ain.  The  iollowMi^ 
was  the  judffnieiit  rendered  in  tlie  Snperior  (  'ourt,  the  2(Mli  Sep- 
tendier,  ISd'):  Tresent:  Mi-  Assistant  .lustice  MoXK.  "'['lie  ('<••■.  t, 
coiisiderin»,'  tliat  it  is  not  {iiovcd,  hy  sutlicient  évidence, tli.u  D'- 
fentlants  wereatany  tiiiie,  duiiiifj  the  excavation  and  construc- 
tion of  the  works.^uilty  of  neylijrence  (M-of  any  acts  reiiderin^ 
tluni,  in  law.  liahle  for  the  dauia^'esor  any  part  of  the  daniap  s 
clainied  hy  l'iaintitls  action  ;  hut,  on  the  contrary,  it  apjtears 
l>y  the  évidence,  that  Défendants  usefl  ail  possible  carc,  dili- 
^'cnce  and  eX])edition  in  the  inakin<i'  and  coinpletinj^j  said 
Works:  considerin^-,  moreoNcr,  that  i'Iaintif!  liatli  not  prov<'d 
any  dainaj^e  for  wliich  Défendants  can,  in  law,  hc  lield  Mable, 
the  ('oint  dotli  dismiss  l'IiintiH's  action  with  costs. 

H.  Hov  ',).  C,  for  the  Hespondeiits  ai'^ued,  as  folloWH:  Le 
7  de  Ju"'  l(S(i:i  les  Intiiiiés  {ht  ('orpovdliitv  ilc  Moviréot) 
firent  a  itricir  ]]'/tiff  un  (irtr  ou  'iinirrhé  d'oirrrafirN  pour 

la  construction,  dans  la  lUe  McCîill,  d'un  éj^fmt  ou  nival  dont 
les  diniensioiiH  ('taieiit  de  six  pieds  de  haut'".ir  par  environ 
ciiK]  pieds  de  larj^t'ur  :  cet  ouvrage  était  ini])oi'tant  au  jioint 
de  vue  de  l'intérêt  public  et  d'une  exécution  difhcile.  Le  eon- 
tracteur  essaya  d'aliord  de  tivivailler  sous  terre  pour  moins 
obstruer  la  rue,  mais  il  trouva  ce  moyen  im])raticable  ;  il  fal- 
lut alors  ouvrir  une  tianchée  et  n'jeter  la  teire  des  deux 
côtés;  il  rencontra  de  ^Mandes  ditticultés,  impossibles  à  prévoir 
et  (|ui  ont  retardé  le  pi'oi^nès  des  travaux.  N'ers  la  Hn  d'Oc- 
tobre, même  année,  les  Intimés  croyant  (]Ue  White  ne  faisait 
pas  toute  dilij>eiice  reiiuise,  lui  êitèrent  le  nmlraf  pour  le 
donner  à  Valin  et  Harlieau,  autres  contracteurs,  (pii  reprirent 
les  travaux  sans  délai  ;  c'était  à  l'automne,  au  commencement 
de  noveiidire,  dans  la  saison  des  pluies.  Arrivés  à  peu  près  à 
la  hauteur  du  ma<,'asiii  de  l'Appelant,  N'alin  et  Barlieau  éprou- 
vèrent dans  leurs  travaux  un  accident  qu'ils  ne  p(aivaient  an- 
ticijier,  et  qui  fut  cause  des  obstructions  dont  s'est  plaint 
rAp[)elant,  et  des  retards  ap{)orté8  à  l'exécution  du  contrat. 
Jusque   là   les  entrepreneuis  avaient  en  à  lutter  contre  de 
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^ravi's  iiicoiivrtiicnts,  ils  avairnti  à  s<nU«'nir  I'iiiumi'Ii  i^i/oiU  ou 
muai  j)I«(m'-  vu  tvHô  t\v  In.  train'ln''o  noiivcllc,  et  (|ui  »v  trouve 
à  <|uin/(' ou  ilix-l)uit  pieds  couiiik»  suspendu  au-dessus  du  i'oud 
de  cette  trnueluV',  il  fallait  passer  à  travers  tous  les  ei/oiUs 
privés  (pli  se  déchargeaient  tlaus  l'ancien  nitKtl,  h  travers  Ich 
tryaux  à  jja/,  «>t  à  l'eau  et  tout  près  du  }ry<w  tuyiui  de  l'Aipie- 
duc  lorstpie,  par  un  concours  de  circonst^uices  pureni(>nt  acci- 
dj'ntelles,  les  deux  c«*»tés  de  la  tinnclu'ui  s'éci"oulèr«'nt  près  du 
niaptsin  de  l'Appelant.  Kn  "et  endroit,  les  <»uvriers,  creusant 
à  ujie  profondeur  (h'  vinj{t-trois  à  vinj^t-(iuatre  pieds,  à  tra- 
vers les  olistacles  sus-énuniérés.  touil>èrent  sur  une  cou'.'lie  de 
siihic  inoiirioit  en  UM^Mue  temps  ()ue  U'  jLjros  tuyau  de  rAijue- 
duc  .se  rompait;  l'eau  faisant  irruption  dans  la  tranchée  en  fit 
aH'ais.ser  les  deux  bords,  et  ct>  n'est  (pie  par  les  plus  grands 
eti'orts  (pie  les  entrepreneurs  parvinrent  k  n'tahlir  leurs  tra- 
vaux. Toute  la  terre  (pji  avait  glis,s('>  dans  la  tranch(''e  dut  ('tn^ 
n>jet('e  en  dehors,  ce  (]ui  produisit  les  amas  i\v  terre  (pii  ont 
j>artiellement  ohsti'tu'' la  rue  pr(\s  du  niaj^msin  de  l'Apiielant  : 
cependant  iî  y  eut  constanunent  ini  pa.ssaj^e  sur  le  trottoir, 
niais  ce  pas.sa^e  était  nécessairement  couvert  »îe  houe  «pumd 
de  fortes  plui((s  délayaient  1»  s  anuis  de  tei're.  Un  témoin  a  dit 
(pie,  si  on  avait  enlevé  la  terre  »i  mesure  (pion  l'extrayait  de 
la  tranchée,  les  obstructions  eus.seiu.  été  moins  jurandes  ;  c'est 
vrai,  nuiis  d'autres  tér.ioins  ont  expliijué  (pie  cela  ne  pouvait 
se  faire.  pui.s(p!e  cette  même  terre  devait  être  rejetée  dans  la 
trancluV  à  mesure  (pie  le  tunnel  en  l)ri(pies  avatu/ait.  l..e 
printemps  .suivant  (ISOÎl),  ajirès  linstitution  de  cette  action, 
les  Défendeurs  ont  pris  eux-niêm(>s  les  travaux  et  les  ont 
londuits  plus  rapidement;  la  rai.son  en  est  (juils  avaient  l'ex- 
jiérience  des  contracteurs  pn'W'dents  et  moins  de  dirticult(''s  à 
vaincre.  Les  témoins  de  l'Ajjpelant  peuvent  se  diviser  en  trois 
cat('*^ories.  lo.  Les  c  .itracteurs  i^ue  les  lntim(''s  ort  conp''di(''s, 
et  (pli  leur  sont  ho.stiles.  et  leurs  caution.s.  2o.  Les  marchands 
de  la  rue  Mc(Jill,  (pli  vont  iinnuMliatement  intenter  une  sem- 
Mahle  action,  .si  l'Appelant  réu.ssit,  et  préparent  par  consé- 
quent leurs  propres  cavi.ses.  '.\o.  Les  employt's  de  la  Corpora- 
tion, (pli  re])r(>sentent  les  Faits  d'une  manière  favorable  aux 
Intimés.  Il  n'est  pas  surprenant  «pie  (piehpies  contracteiirs 
trouvent  défectueux  le  système  adopté  par  VVliite,  et  Valin  (^t 
Barbeau,  dans  la  construction  du  tunnel,  tandis  (pie  les  autres 
déclarent  (|Ue  c'est  le  système  ifénéralement  suivi  :  sur  un  tra- 
vail  de  cette  importance,  les  opinions  peuvent,  bien  différer; 
et,  d'iiilleui"s,  ne  v'»it-on  pas  tous  les  jours  des  contracteurs  qui 
s'imaginent,  (pioi(jue  sans  raison,  pouvoir  mieux  faire  (|ue  les 
autres  !  Mais  dira-t-on,  les  Appelants  ont  admis,  par  les  pro- 
tc'ts  ipi'ils  ont  fait  sijjnifîer  aux  contracteurs,  (pie  ces  derniers 
étaient  peu  diligent.s.    Certes,  c(»s  prot«>ts  ne  prouvent  seule- 
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nu'iit.  (Hi'unc  cliow!  ;  «^est  nue,  cIiuih  moi»  imxi«»tr  et  son  /Me, 
II)  C(tr|)<)ratioii  n'a  m'-j^lif^é  aucun  nioyi-n  pour  pousser  activo- 
nient  K'  parnclirvenicnt  <l«'s  Iravatix,  vt  lorscjuVIl»'  a  cru 
s'ap»'rc<'Voir  t|U('  les  contiacteurH  laii^^uissaii'nt  <|U(!l<|Ut'  peu, 
file  leur  a  ôté  les  ouvra^'es  pour  les  confier  k  des  nuiins  pluH 
habiles.  Il  est  i  néon  testai  )le  <|Ue  la  ('orporation  a  t'ait  toutu 
diligence  possible  ;  ses  (tuvriers  ont  travaillé  ius(|u'au  25  dé- 
eeinltre.  IM(}2,  malgré  d'abondantes  pluies  et  les  froids  les  plus 
intenses,  lors<|Ue  les  travatix  publics  sont  j^énéraleuieiit  hus- 
pen<ius  vers  le  milieu  de  novembre;  enfin  le  liiiiufl  a  «'té 
complété  dans  un  espace  <le  temps  comparativement  court, 
vu  son  importance  ;  plusieurs  témoins  l'attt'stent.  Qu'il,  y  ait 
t'ii  (les  irtiinln,  ov  nr  fient  h:  nier:  nuiis  loin  de  les  attribuer 
k  la  négligence  de  la  Corporation,  il  faut,  en  voir  la  cause 
dans  les  difficultés  im|»révues  et  souvent  si  consiclérables 
contre  les(|Uelles  ont  eu  à  lutter  les  contractcurs.  L'Appelant 
n'a  ju'ouvé  aucun  dommage.  Knfin,  dans  riiypotlièse  où  l'Ap- 
pelant aurait  établi  <|ue  les  travaux  en  question,  lui  wnt  causé 
des  dommM|.n's,  il  n'est  pas  recevable  à  en  demander  indouniité 
aux  Intimés:  (1)  ces  derniers  «'Mo  iiff\  dans  les  limites  de  leurs 
aHributi(ms,  la  construction  ....  lunvel  était  tin  ouvrage  d'in- 
térêt public,  <ît  ils  ne  pouvaient  être  r(^sponsal^les  «'uvcîrs  l'Ap- 
pelaiicquc  s'ils  avaient  agi  par  malic<;,  ou  avec  une  ru''gligenc«j 
vraiment  coupable:  or,  sous  ces  rapports,  la  preuve  justifie  «it 
exonère  pleiiu>ment  les  Intimés. 

H.MXJLEV,  .T.,  gave  tlie  judgnuiut  in  ap|)(!al  :  In  tlie  year 
I.S()2,  tlie  Corporation  of  t.'iis  C'ity,  under  tlieir  charter  autlio- 
rity,  determined  to  ct)nstruct  a  brick  turmel,toextend  tlirougli 
MeXîill  street,  from  Saint-Aïui's  market  to  (Vaig  street,  and 
for  tluit  purpose  contracted  vvitli  l'atrick  Wliite  by  contract 
dated  the  7th  of  July  of  that  year.  Tlie  contract  contained 
stipulations  that  the  M'ork  should  b(>  doue  according  to  tlu! 
plans  and  spécifications  annexed  to  the  contract,  an«l  un<ler 
the  direction,  superintendence  and  approval  of  tlu;  Koad  Com- 
mittee  of  the  Corporation  and  of  the  (Jity  Surveyor,  that  the 
ground  shouM  be  (tpened  for  distances  to  be  spttcifieil  by  that 
ofticer,  that  the  sides  oï  the  excavation  should  be  supported 
with   suitable   timber   whorever  neccssaiy,  that  the  counter 

(I)  AcToKiTKs  DKs  Dk.kknkkck.s  :  14  vt  I.")  V'ii't . , Cil.  I-JS,  s. ">."{.  l'ouvoiiH  do 
('oiiHti'iiire  (''goiitB  et  tuiineU.  Suunlat,  NmpoiisnliUlfi',  t.  '2,  Noh.  IO'>,'MOr»4. 
Môme  «i  'es  eiitrepreiieurH  ont  été  c()upiibli\>(  de  (|uel<{ue  iiégljf^eiire,  riidiiij- 
iiiHtriitioii  ii'ext  piitt  l'eHpoiiHtilile  à  nioiiiH  (|iie  I<'h  travaux  n'aient  été  coiidnilM 
avee  urande  négligence  [w.mlnnl  iiii  iijuirc  ih  ffinjm  dUMe:.  riiiiniili<rriliff  pour  ijiie 
l'administi-ation  ait  ))ii  connaître  le  fait  et  <|u'elle  l'ait  toléré.  Koiirgart,  />n)lf 
pithlir  et  ailmiiiiiilfati/,  t.  li,  p.  151»,  No.  ~0't  ;  Daulianton,  Voirii ,  p.  'i/W  h  la 
note  '2  ;  Arrêt  de  la  (.'our  de  CaMHation  discutant  tonte  la  matière,  Jorn-n  vm. 
Lu  Ville  <h  Parin.  Application  de  la  maxime  ;  Duminim  non  Jarif  i/n!  jurv 
■VU)  n'ifiir  ;  Thifour,  hrproprintioii,  p.  'Sî'y  et  Sc<|, 
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sliuuM  be  laid  in  u  tiinljer  cnulle  to  tlie  satisfaction  ot'  the 
surveyor,  if  so  re(juirtMl  hy  liiin,  that  the  contmctor  sliould  be 
rtvsjKMisible  foi-  ail  damages  arising  froni  slides  or  sHps  ot'  the 
earth  at  tlie  si<h\s'of  the  excavation,  that  in  case  of  runiiitijr 
sand  or  treacherous  gronnd,  the  vvork  shoidd  be  proceeded 
with  thiy  and  night  without  intenuption,  t/iaf  the  exaivation 
front  the  ivork  and  ail  rnafervd.s  n-quircil  /hr  f/ie  tvork  N/ioidd 
he  <h'j)onit''d  iv  mir/i  a  maiincr  «s  nof  to  interfère  with  the 
tniflicof  the  street,  ihut  iha  work  should  bo  proceeded  with 
to  the  satisfaction  oF  the  Road  (-onmiittee  and  City  .Surveyoi", 
that  tlie  contmctor  shouKl  be  subject  to  the  express  condition 
that  his  defanlt  to  work  bis  contract  to  the  satisfaction  of  the 
Coniniittee  ami  Surveyor  shoukl  authorisc!  the  Corporaticjn  to 
take  the  work  froni  liiin  after  twenty-four  hoirs'  notice  to 
hini,  and  tinally  it  was  agreed  that  the  work  xhoidd  l)e 
Jhiished  on  the  jirst  of  Deceiidwr  foUoivimj.  The  contract 
woul.l  thus  seein  to  hâve  fully  provicied  againstall  contingent 
dirticulties  froin  shifting  sand  and  treacherous  earth,  &c.,  and 
by  its  tenus  and  provisions,  gave  to  thv  Corporation  tlirough 
the  conunittee  and  surveyor  the  perfect  control  of  the  Works 
in  tlu'ir  progress.  Thèse  were  connuenced  on  the  2d  or  8il  of 
August,  and,  for  the  purpose  ot'  the  iinproveiuent,  a  broad  and 
deei»  trench  was  duy  out  in  the  liue  of  the  street,  the  excava- 
tious  t'rou)  which  were  thrown  upon  the  roadway  on  both 
sides,  encunibering  both  roadway  and  foot  pavement,  an<l 
obstructing  the  tratfic  of  the  stn.'et.  This  was  doue  in  the 
sight  and  with  the  knowledge  of  the  counuittee  and  survi-yor, 
through  whom  the  Corporation,  at  a  very  early  period,  were 
nioveil  to  express  their  dissatisfaction  about  it  to  VVhite,  froni 
as  early  as  the  2il  of  Septendter,  when  the  Corporation  pro- 
tested  against  him  foi'  not  proceeding  with  the  Works  to  the 
satisfaction  of  their  surveyor,  for  having  opened  too  much  of 
the  street,  for  léstritctitiji  ifs  tviiffic  with  cxcavutions  of  ciirth , 
and  for  ein|)loying  only  one-fouith  of  the  recpiired  nuuiber  of 
bricklayers;  aiso  directing  him  to  employ  the  full  number  of 
workmen,  and  to  push  on  the  work  as  it  should  l)e  donc.  This 
was  follovved  by  siinilar  coiii|)laints  to  White,  on  the  18th  of 
Septemlier,  and,afterwards,  until  the  2!)th  of  October,  when  a 
more  positive  protest  of  the  Cor})orati()n  di'clared  to  him  that, 
having  made  default  in  the  fuljiliiieid  of  hi.s  contract,  bi/, 
depositim/  cj'cavationx  in  Mcitill  mtreet,  in  siich  a  nianner 
as  to  interfère  with  the  tra^c  of  fke  street,  and  that,  as  the 
work  was  not  progressing  to  the  satisfaction  of  the  committee 
and  the  surveyor,  he  was  notitied  that,  unless,  within  twenty- 
four  hours  fr(jm  that  date,  he  (/((/  renioce  the  obstructions  tim\ 
push  on  the  work  to  their  satisfaction,  the  Corporation  would 
einploy  other  parties  to  remove  the  said  excavation,  and  would 
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thtMiiselves  purchase  niaterials  and  do  the  work  ;  resei-ving 
thoii'  recourae  iigainst  hini  for  ail  diUiiages  and  expenscs 
which  inight  be  incurred  thon^by.  This  last  protest  was  otti- 
cially  sorved  upon  Whitc  on  the  80th  of  Octobor,  and,  on  tlu- 
t'ollo\ving  Jay,  the  Corporation  fookf/ie  tvork  ouf  of  his  hands, 
under  a  resotiition  of  the  Rond  Coinraittiw,  and  inade  a  n<'W 
contraf.'t,  on  the  8lst  October,  with  Valin  and  Barbeau,  for  the 
coini»letion  of  the  work  by  tiie  lôth  of  January  following. 
The  second  contract  was  in  ail  essentials  siiiiilar  to  the  former, 
as  to  the  excavations,  renioval  of  obstructions,  &c.  &c.,  the 
doing  of  the  work  under  the  direction,  superintendenee  and 
approval  of  the  comniittee  and  surveyor,  antl  snbjccting  it  to 
be  taken  from  the  new  contractors  if  not  perforined  to  the 
satisfaction  of  the  coniiiiittee  and  surveyor  ;  the  control  of 
the  work,  under  the  second  contract,  as  under  the  tirst,  being 
also  with  the  Corporation,  through  the  conui»ittee  and  sur- 
V(îyor.  The  new  contractors,  began  their  work  on  the  '.inl  (»■ 
4th  of  November,  but  suspended  it  about  the  eml  of  Deceni- 
ber  until  the  ensuing  s[)ring.  In  the  meanwhile,  on  the  f)th 
of  N()vend)er,  the  PJaintiff'  and  other  résidents  on  the  street 
pi'otested  against  the  Corporation  by  their  pi'otests  of  that 
date,  conipluining  of  the  annoyances  and  damage  to  which 
they  were  subjected,  froni  the  unrensonable  delay  incurred  in 
the  progress  of  the  work,  the  détective  and  unskillful  nuinner 
of  its  construction,  causing  continuai  delaj'H,  and  thecontinuaF 
obstruction  of  the  street,  at  tht'  same  time,  notifying  the  Cor- 
poration of  their  intention  to  claiin  fi-om  theni  indemnitica- 
tion,  for  the  damage  already  sutiered  by  them,  and  also  for 
what  they  should  afterw.irds  l:)e  subjected  to,  by  reason  of 
this  miscontructed  work.  The  original  documents  themselves, 
u[)  to  this  tune,  executed  V)y  the  Corporation,  which  are  au- 
thentically  proiiuced  in  evidenc(\  hâve  so  far  atfbrded  the 
explanation  of  the  prominent  facts  of  the  case,  and  in  order 
to  complète  tht!  statenient  of  facts  in  su[)port  of  PlaintiH's 
claini,  the  remaining  Corporation  documents  connected  with 
the  contract  and  the  work  done,  will  also  hc,  examitied,  in  elu- 
cidation  of  the  contention.  Thèse  extend  l)Ryond  the  limit  of 
time  of  the  damage  suffered  by  the  PlaintiH",  as  stated  in  his 
déclaration,  but  are  necessary  to  complète  the  documentary 
évidence  of  reconl.  The  new  contractors  reiiewed  their  work 
in  May  '(i8,  and  continued  until  the  29th  of  July,  when  it 
was  also  taken  from  them  by  the  Corporation,  after  tlieir  for- 
mal  protest  of  that  date,  for  the  reasons  set  otit  in  that  docu- 
ment, namely,  on  account  of  the  négligent  and  defective  work 
done  by  them,  of  theii'  unworkmaidike  manner  (f  doing  it, 
thtir  want  of  diligence  in  pushing  on  the  work  according  to 
contract,  their  refusai  to  repair  the  defective  work  done,  and 
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their  obstructioh  by  the  said  excavations,  for  several  inontlis, 
of  McGill  street,  between  Notre-Dame  and  Saint- Paul  streets 
(within  which  interval  the  Plaintitt's  pi-emises  were  situated), 
by  reason  whereof  the  résidents  of  the  street  had  ah'eady 
coinphiined,  and  niight  thereafter  deuiand  damages  which 
they  wouhl  daim  from  the  Corporation.  After  this  hist 
date,  the  Corporatioti  took  the  vvork  into  their  own  hands, 
and  finally  conipleted  it  in  the  autuinn  of  the  year.  Thèse 
documents  from  which  thèse  références  hâve  been  taken 
are  authentic  and  are  tiled  of  record  ;  they  are  thii  acts 
and  deeds  of  the  Corporation  themselves  and  hâve  not 
been  disputed  by  them  ;  they  are  expheit  in  character  and 
statement,  and  hâve  attorded  évidence  and  admissions  which 
are  beyond  controversy.  Thèse  documents  were  drawn  up 
and  used  wliilst  the  works  were  progressing,  within  the  cog- 
nizance  of  the  Corporation,  through  the  Road  Cominittee  and 
City  Surveyor,  who  liad  both  sight  and  knowledge  of  the 
mattei's  complained  of  ;  and  they  were,  moreover,  officially 
executed  at  the  particular  times  when  the  state  of  the  work 
occasioned  the  complaints  tiieniselves  and  gave  existence  to 
the  documents.  It  may  now  be  observed,  as  matter  of  fact, 
that  McGill  street  is  one  of  the  most  busy  and  frequented 
thoroughfares  of  the  city,  having,  on  both  sides,  extensive  and 
thriving  warehouses  and  large  retail  shops,  the  latter  of  which 
dérive  much  of  their  support  from  the  custom  of  passengers 
through  the  street.  Any  interruption  to  this  traffic  would,  of 
necessity,  be  .sensibly  felt  by  those  whose  business  depended 
upon  it,  and,  amongst  the  number  of  such  traders,  was  the 
Plaintitî",  who  had  a  large  shoe  shop  situated  in  the  block  of 
houses  facing  the  street  on  the  .south  side  lying  between 
Saint-Joseph  and  Saint-Maurice  streets,  which  latter  were 
included  between  Notre-Dame  and  Saint-Paul  streets.  Peel- 
ing aggrieved  by  the  obstructions  of  the  street,  and  his  busi 
ness  in  particular,  he  instituted  this  action  against  the  Corpo- 
ration, Défendants,  by  which  he  bas  claimed  from  them  an 
indemnitication  of  $10,000  for  tlie  loss  and  damage  sufFered 
by  him  in  this  trade  and  business,  fora  period  of  eight  calen- 
dar  months,  from  June,  1<S()2,  inclusive.  The  déclaration 
charges  Défendants  with  iiaving,  by  tlieir  agents  and  servants 
made  large  excavations  in  ihe  said  street,  and  heaped  and 
piled  up  large  ijuantities  of  earth  taken  out  of  such  excava- 
tions in  and  upon  the  .said  street,  and  upon  the  .sidewalks  and 
foot  paths  thereof,  opposite  to  and  against  and  nearest  to  the 
Plaintirt's  shop  and  premises,  and  with  having  kept  and  con- 
tinued  that  part  of  the  street  lying  between  Notre-Dame  and 
Saint- Paul  streets,  in  whieh  were  situated  the  Plaintiti"s  pre- 
mises and  those  premises  themselves,  obstructed  an<l  partially 
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closed,  and,  thereby,  with  liaving,  during  ail  that  tiiue,  the 
saine  being  an  unreasonable  and  unnecessary  length  of  time, 
obstructed  the  street  and  the  sidewalk  thereof,  and  hindered 
and  prevented  the  Plaintiff  froin  carrying  on  his  business  in 
as  ample  and  bénéficiai  a  manner  as  he  would  hâve  done,  and 
had  been  accustouied  to  do  and  did  in  previous  years,  &c.  The 
Défendants  hâve  pleaded  substantially  the  gênerai  issue, 
denyin^'  theii  liability  to  indemnify  Plaintif!',  if,  in  foct,  that  he 
should  hâve  suffered  damage.  With  such  an  issue,  it  would 
bave  been  sufficient  to  examine  the  évidence  adduced,  had  not 
the  opposing  counsel,  in  their  arguments  on  either  side, 
extended  their  contention,  beyond  mère  facts,  to  disputed 
points  of  law,  asto  tbe  liability  of  the  Corporation  under  any 
circunistances,  and  in  relation  to  the  légal  positions  assuined 
by  them  respectively  in  their  contention.  It  is  proper  there- 
tbre  to  examine  thèse  points  in  liviine.  Amongst  them,  some 
admit  of  no  discussion,  namely,  that  the  powers  of  public  or 
of  municipal  corporations,  acting  in  the  public  behalf,  over 
highways  and  streets,  are  not  restricted  to  their  mère- use  for 
the  purpose  of  transit  only,  but  that  they  exteud  to  the  pro- 
motion of  public  convenience,  such  as  by  laying  water  and 
gas  pipes,  repairing  streets,  making  sewers  and  drains,  and 
generally  to  the  promotion  of  the  public  convenience  and  pub- 
lic health  ;  and,  therefore,  an  injury  which  might  resuit  to 
individuals  from  such  a  use  of  the  public  streets,  unless  there 
be  a  lack  of  proper  care  or  unless  there  be  négligence,  unskill- 
fulness  or  misconduct, is  damnitin  sine  injuria,&nd  it  makes 
no  différence,  though  the  régulation  thus  made  be  of  such  a 
character  as  to  suspend  the  enjoyment  of  the  property  in  the 
sole  mode  in  which  the  Plaintiff  is  entitled  to  use  it.  The  rule 
is  hère  plainly  pointed  out  as  well  us  the  exception,  and  it  is 
only  this  exception  which  characterizes  the  act  done  as  a  tort. 
And  hère  again  another  indisputable  principle  arises,  that,  for 
torts,  <jîui.si  délits,  as  they  are  known  to  our  comnion  law, 
committed  by  municipal  corporations,  thèse  bodies  are  liable, 
in  the  saine  manner  as  individuals  would  be,  for  acts  which 
would  warrant  actions  against  the  latter,  provided  that  the 
acts  were  done  by  the  authority  of  the  corporations  upon  the 
subject  matter,  or  when  ratifîed  by  those  bodies  after  they 
were  done.  Hence  their  liability  like  individuals  for  injury 
caused  by  the  insufïicient  construction  of  their  public  works, 
and  their  responsibility  to  the  saine  extent  and  in  like  man- 
ner as  natural  persons  for  the  négligence  or  want  of  skill  of 
their  agents  in  the  construction  of  works  tor  the  benefit  of 
municipalities.  The  principle  will  be  found  summarized  in  2 
Hilliard,  on  Tm'ts,  p.  414  and  sec.  2,  and  in  Sourdat,  de  la  res- 
ponmhilife,  page  1030,  upon  the   samc   subject.    This   latter 
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author  say»  :  "  Tous  les  corps  ou  personnes  morales,  etc.,  les 
communes,  etc.,  sont  en  principe  s  mmis  au  droit  commun  en 
ce  qui  concerne  la  formation  des  obligations  ;  pour  eux  comme 
pour  les  particulière,  les  obligations  ont  leur  source  dans  les 
contrats,  les  quasi -contrats,  les  (juasi-délits,  et  l'on  doit  ajou- 
ter les  délits  ;  car  si  la  nature  des  choses  met  obstacle  à  ce  que 
ces  individualités  morales  soient  atteintes  par  les  peines  afiiic- 
tives  corporelles  établies  par  les  lois  de  répression,  rien  ne 
s'oppose  à  ce  qu'elles  encourent  des  obligations  pécuniaires  à 
raison  des  délits  de  leurs  agents,  etc.,  les  diverses  administra- 
tions auxtjuelles  ces  derniers  appartiennent,  sont  sujettes  aux 
réparations  civiles  du  dommage  causé  par  le  délit."  "riie-emay 
be  taken  as  elementaiy  principles  tliat  the  municipality  vvhen 
acting  for  the  jjublic  in  this  respect  is  endued  with,  as  it  were, 
législative  authority,  that  its  exercise  may  be  said  to  bave  no 
limit  so  long  as  it  is  within  the  objects  and  trusts  with  which 
the  power  is  conferred,  but  that  its  protection  ceases  when  its 
acts  fall  within  the  stated  exception,  and  then  it  is  made 
amenable  for  the  conséquences  that  eiisue,  as  would  be  an  in- 
dividual  under  similar  circunistances.  This  principle  has  been 
tinally  settled  affinnatively  in  England,  in  the  Mersey  Docks 
ca.ses,  Ldxv  Rep.  1  H.  of  L.,  pp.  93,  119.  Tiie  judgment  of  the 
Court  of  Queen's  Bench  in  those  cases  \'  luch  held  "  that  the 
Commissioners  were  a  public  body  discharging  a  public  duty 
vvithout  reward  and  without  funds,  and  so  were  not  respon- 
sible  for  the  négligence  of  those  whom  they  employed,"  having 
boen  set  aside  m  the  House  of  Lords,  upon  appeal,  upon  the 
well-considered  ground  "  that  a  public  body  were  liable  in 
their  coi'porate  capacity  for  damages  caused  by  an  irregulari- 
ty,  though  within  the  gênerai  scope  of  their  authonty,"  and 
this  was  subsequently  maintained  in  the  case  of  Coe  vs.  Wine, 
by  the  judgment  of  the  Exchequer  Chamber  overruling  the 
judgment  of  Cockburn,  chief-justice,  and  Mellor,  J.,  against 
Blackburn,  J.,  which  supported  the  judgment  of  the  Court  of 
Queen's  Bench  in  the  Mersey  Docks  ca.ses.  The  test  of  liabili- 
ty  in  such  cases  has  often  been  rested  upon  the  fact  of  the 
alleged  unlawfulness  of  the  act  complained  of,  according  to 
the  maxim  that  <]Uod  nonjnrejit  iiijiiria  Jieri  dicitur.  The 
gênerai  rule  of  courts  of  ju-^tice  being  that  they  can  enforce 
only  légal  obligations  and  redress  injuries  to  légal  rights,  and 
therefore  parties  in  the  exercise  of  their  légal  rights  are  not 
liable  to  damages  for  the  injury  done,  unless  it  was  caused  bj' 
want  of  care  or  i-kill  ordinarily  exercised  in  such  cases,  and 
hence  the  principle  that  no  one  can  be  made  liable  to  an 
action  for  tort  tor  an  act  which  he  is  authorized  by  law  to  do. 
In  this  case  the  Corporation  were  in  the  exercise  of  a  légal 
right  in  making  the  public  improvements,  and  no  action  could 
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lie  af^ainst  them  in  sucli  case,  unless,  in  tho  doing  of  ifc,  they 
should  hiive  exceeded  their  powers  or  boen  ffuilty  of  nofjli- 
<;tMic«>,  unskillfulness  or  misconduct,  when  their  légal  riglit 
will  not  shitïld  them  t'roni  the  injurions  effect  of  the  excepted 
act.  Sourdat,  2  vol.,  on  1051,  states  the  principle  also  with 
tiie  exception,  in  the  application  ex.  gra.  to  the  State,  but 
which  he  also  extends  to  other  bodies,  commune»,  départe- 
ments, &c.  He  says  :  "  Nous  avons  eu  plus  d'une  fois  l'occiusion 
de  dire  (|ue  l'Etat,  considéré  dans  l'accomplissement  des  tra- 
vaux publics,  est  responsable  des  accidents  arrivés  par  la  né- 
gligence ou  l'imprudence  de  ses  agents,  manifestée  soit  dans  la 
conception  même  des  travaux  entrepris,  soit  dans  le  mode 
d'exécution,  s'il  y  a  omission  des  précautions  nécessaires,"  and 
afterwards  conunenting  upon  the  fornnila  "  que  tout  ce  qui 
nasf  pus  défendu  par  la  loi  est  permis"  he  observes,  "  que  tout 
fait  quelconque  de  l'homme  qui  cause  à  autrui  un  dommage, 
oblige  celui  par  la  faute  duquel  il  est  arrivé  de  le  réparer, 
quand  il  n'a  pas  sa  source  dans  l'exeitice  d'un  droit  reconnu 
par  la  loi,  ou  tpmnd  il  résulte  d'un  mode  particulier  d'exercer 
son  droit  qui  n'a  pas  d'utilité  pour  son  auteur,  ou  qui  aurait 
pu  être  évité."  Even  if  the  work  in  question  could  be  classed 
as  a  nuisance  on  the  highway  or  .streoï,  .still  the  Plaintiff  could 
hâve  no  action,  if  he  were  merely  a  coninion  sufferer  with  the 
public,  although,from  his  proximity  to  the  obstructe<l  way,  or 
from  his  more  fréquent  occasion  to  use  it,  he  might  suffer  in  a 
greater  degree  then  others,  unless  he  shall  bave  sustained  a 
spécial,  damage  difTeringin  kind  from  that  which  is  comnion  to 
others  ;  this  exception  would  give  him  a  right  to  action  which 
lie  otherwise  would  not  bave.  The  rule  and  the  exception 
bave  been  frequently  recognised  in  England  and  in  the  United 
.State.s,  and  the  reason  given  why  a  spécial  damage  must  exist 
to  give  the  action,  is  that  the  law  gives  no  private  remedy  for 
iinything  but  a  private  wrong.  The  Plaintiff  bas  therefore 
taken  care  to  bring  hiniself  witbin  the  exception  by  alleging 
a  spécial  injury  ancl  damage,  by  charging  the  Défendants  wîtn 
uimecessaryand  unreasonable  delayin  the  pi'ogress  of  the  work, 
and,  especially,  with  obstructions  at  and  near  liis  premises, 
thereby  causing  him  loss  of  business  and  trade.  A  similar 
eomplaint  catne  up  for  adjudication  in.Wilkes  in  Hunger- 
ford  Market  Co„  2  Bing.  N.  C,  p.  281,"  which  is  for  stopp- 
ing  a  thoroughfare  for  an  unreasonable  time,  cau.sing  loss 
of  custom  from  passengers  throagh  it,  which  bas  been  re- 
fcrred  to  in  argument,  and  which  is  now  mentioned  by 
reason  of  the  observations  of  Lord  Chief  Justice  Tindal 
which  are  very  suggestive,  he  said  :  "  The  eomplaint  was  of 
obstruction  V>y  something  done  by  the  Défendant,  untler  the 
1  gênerai  right  to  effect  the  object  of  the  Act  of  Parliament,  and 
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that  right  the  jury  fourni  was  exercised  to  an  unreasonable 
extent  ;  the  grievance  was  that  tho  obstruction  had  continued 
t'or  an  unre»isonable  time,  and  tho  PlaintiH'  had  a  right  to 
coniplain  of  the  immédiate  and  proximate  cause  of  his  loss.  Is 
this  such  a  peculiar  and  private  damage  to  Plaintift"  beyond 
that  suffered  by  the  rest  of  Her  Majesty's  subjects,  as  to  en- 
able  him  to  sustain  an  action  against  the  Défendants  ?  "  His 
Lordship  aiisvvers  :  "  It  is  in  conformity  with  the  greater  num- 
ber  of  the  décisions.  The  injury  to  the  subjects  generally  is 
that  they  cannot  walk  in  the  same  track  as  before,  which  is 
a  coinmon  inconvenience,  and  foi-  that  cause  alone  an  action 
would  not  Ue.  but  the  injury  to  the  Plaintiffis  the  loss  of  a 
trade,  which,  but  for  this  obstruction  to  the  gênerai  right  of 
way,  he  would  hâve  enjoyed,  and  the  law  lias  said  froni  the 
year  books  downwards,  that,  if  a  party  has  sustained  any 
peculiar  injury,  beyond  that  which  attects  the  public  at  large, 
an  action  will  lie  for  redress."  Is  this  injury  of  that  character 
or  not  ?  The  Plaintiflf",  in  addition  to  a  right  of  way  which  he 
enjoyed  in  c(unmon  with  others,  had  a  shop  on  tho  roadside, 
the  business  of  which  was  supported  by  those  who  passed. 
Ail  who  passed  had  the  right  of  way,  but  ail  had  not  shops. 
Indeed,  for  the  ir.ost  part,  the  only  question  is  whether  tho 
injury  to  the  individual  is  such  as  to  be  the  direct,  necessary, 
natural  and  immédiate  consequenc<?  of  the  wrongful  act." 
BosANyuET,  J.,  after  concurring  in  the  principle,  observes  : 
"  It  may  be  that  others  hâve  also  been  injjired  in  the  samo 
way,  and  a  case  has  been  put  in  argument  of  every  shop  keeper, 
in  a  long  Une  of  streets,  suttering  a  like  injury  from  the  saine 
cause,  but  it  does  not  resemble  this  of  a  peculiar  injury  to 
one."  Upon  this  latter  point,  Hilliard,  on  Torts,  p.  79,  observes  : 
"  It  need  hardly  be  said  that  the  rule  in  question  against 
nuiltiplicity  of  suits  is  not  so  strictly  construed  as  in  ail  cases 
to  preclude  a  private  action,  mereïy  because  other  persons 
than  the  Plaintitf  expérience  the  same  annoyance  or  injury 
from  the  act  complained  of  which  is  sustained  by  him,"  and, 
in  a  note,  at  p.  77,  the  author  refers  to  an  old  case  in  Lord 
Kaym.  Rep.  938,  decided  by  Chief  Justice  HoLT,  Ashby  vs. 
Wfiite,  in  which  it  is  said  "  if  men  will  multiply  injuries,  ac- 
tions must  be  multiplied  too,  for  every  man  that  is  injured 
must  hâve  his  compensation."  The  instance  mentioned  by 
Chief  Justice  TiNDAL,  of  the  common  inconvenience  suttered 
by  the  public,  in  the  usage  of  a  public  way  rightfuUy  obstruct- 
ed,  linds  its  coincidence  in  our  French  Law,  as  foUows  :  "  parce 
qu'il  n'y  auni  d'atteinte  portée  qu'à  de  pures  facultés  ouvertes 
à  tous  d'une  manière  générale,  à  la  différence  des  droits  pro- 
prement dits  que  la  loi  établit,  reconnait  et  garantit.  Les  pre- 
mières ne  sont  gai-anties   jwsitivcinent   à  personne,  tel    est 
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l'usage  des  voies  publiques  ;  tant  (lu'elles  subsistent,  chacun  a 
le  droit  d'en  jouir,  d'en  tirer  tout  l'avantage  que  cet  usage 
conforme  aux  lois  et  aux  règlements  peut  procurer  ;  leur 
abandon,  leur  suppression  ne  peut  donner  lieu  à  des  réclama- 
tions fondées.  "  It  lias  been  stated  that  PlaintitF  bas  alleged  a 
spécial  damage,  and  it  may  be  added  that  he  has  adduced 
évidence,  Iwtb  written  and  oral,  in  support  of  it  ;  does  that 
évidence  support  his  pretensions  ?  It  would  be  tedious  to 
détail  the  proof  given,  and  it  must  suffice  to  déclare  its  gênerai 
tendency  and  results,  and  the  sources  where  they  are  to  Ite 
found.  In  tirst  importance  is  the  strong  and  uncontradicted 
évidence  afforded  by  the  authentic  documents  of  the  Défen- 
dants themselves,  almved  referred  to,  the  statements  and  a<l- 
missions  contained  in  thèse  ;  next,  their  corroboration  by  the 
t)ral  testimony  of  their  own  officiais  connected  with  the  work, 
and,  afterwards,  the  independent  testimony  of  practical  men 
brought  up  as  witnesses,  establishing  the  defective,  unskilful 
and  négligent  work  done,  the  unreasonable  time  employed  in 
the  doing  of  it,  the  street  obstructions  which  might  hâve  been 
entirely  avoided,  by  proper  care  and  attention  on  the  part  of 
the  Corporation,  the  needless  interruption  of  the  traffic  in 
gênerai,  in  the  street,  and  the  particular  obstruction  and  in- 
jury done  to  Plaintitf  It  has  been  urged  for  Défendants  that 
unknown  and  unexpected  difficulties,  shiftings  and  treacherous 
earth,  &c.,  caused  the  delay  ;  but  this  is  no  excuse,  V)ecause 
thèse  particulars  were  foreseen,  and  specially  referred  to  in 
the  contracts,  and  it  has  in  fact  been  proven  that  the  delay 
was  occasioned  in  part  by  the  want  of  proper  science,  care 
and  skill  in  guarding  against  those  difficulties  and  properly 
protecting  the  works  from  their  possible  occurrence.  White, 
who  is  a  witness  for  the  Plaintitf,  gives  another  reason  for 
the  tlelay,  but  his  testimony  must  be  taken  cum  grano,  he  sayp 
that  he  could  bave  finished  his  job  in  time,  if  the  Corporation 
had  p»id  him,  as  they  were  bound  to  do,  as  he  progressed 
with  the  work.  Whether  this  were  so  or  not,  it  will  be  remem- 
bered  that  the  Corporation  themselves  frequently  complained 
of  the  delay,  in  the  progress  of  the  works,  as  well  as  of  the 
obstructions  in  the  street,  and,  by  their  protest  of  the  29th 
October,  they  required  White  to  remove  those  obstructions 
within  twenty-four  hours,  otherwise,  they  would  do  it  at  his 
expense  ;  nothing,  however,  was  done  by  him  nor  by  tbem  in 
the  matter,  except  their  making  of  the  new  contract  on  the 
31st  October,  and  the  obstructions  were  allowed  to  continue 
as  they  were  until  long  after.  The  Défendants,  however,  urge 
an  important  objection  to  their  liability,  in  the  fact  that  the 
work  was  done  by  contract  and  that  the  contractor  was  not 
their  vservant  or  agent.  As  to  this  it  has  been  a  prevailing 
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doctrine  that  a  party  who  has  contractée!  for  the  doin^  of 
certain  work  for  niH  own  use  and  benefit,  is  nut  liable  for  in- 
juries urising  in  the  performance  of  Huch  work,  whilsta  niaster 
iH  responsible  for  injuries  arising  froni  tlie  négligence  of  hin 
servant  ;  and  the  distinction  is  niade  to  rest  upon  the  ground 
that  a  rnaster  has  tho  control  of  his  servant  and  can  removc 
him  for  misconduct.  The  gênerai  rule  cstablishing  the  peculiar 
relations  in  one  or  other  case,  is  laid  down  as  follows,  that  if 
an  employer  keep»  covtrol  of  the  mode  of  work  there  is  no  dis- 
tinction between  his  liability  for  a  contractor  and  for  a  servant. 
Défendants  contracting  with  pipe  layers  to  lay  down  pipes  in 
a  city  were  held  liable  for  the  négligence  of  the  workmen 
eraployed  by  the  pipe  layers  ;  so  No.  37  Ey.  L.  &  Eq.  495,  a 
municipal  Corporation  employing  workmen  to  lay  down  gas 
pipes  in  the  borough  is  responsible  for  their  négligence  ;  and 
Sourdat,  at  No.  887,  holds.  "  Quoiqu'il  en  soit  et  bien  que  In 
prédominance  de  l'un  ou  de  l'autre  contrat  soit  plus  marquée 
suivant  les  circonstances  de  chaque  espèce,  le  rapport  de  cu\\\- 
mettant  à  préposé  entre  deux  personnes  dépend  de  ces  deux 
conditions  réunies  ;  1er  que  le  préposé  ait  été  volontairement 
et  librement  choisi  ;  2nd  que  le  connnettant  eût  le  pouvoir  de 
lui  donner  des  instructions  et  niênje  des  (jrdres  sur  la  manière 
d'accomplir  les  actes  qui  lui  sont  confiés  ;  partout  où  l'exis- 
tence de  ces  deux  conditions  sera  constatée  on  pourra  dire  har- 
diment que  la  responsabilité  existe  :  "  and  he  cites  a  judgment 
of  the  Cour  de  Cassation  of  20th  August  1847,  which  settles 
and  establishes  the  principle.  Now  it  will  be  recollected  that 
the  contractors  were  not  independent,  their  >ubjection  to  the 
Corporation  through  the  coinmittee  and  survei/or  xvan  man'i- 
fest,  the  contractors  were  bound  to  foUow  the  tlirections  of 
committee  and  surveyor  in  the  doing  of  the  work,  and  the 
contract  might  be  set  aside  at  the  pleasure  of  the  Corporation 
after  twenty-four  hours  notice  given.  It  will  also  be  remem- 
bered  that  the  Corporation  virtually  saw  and  knew  of  the 
obstructions,  and  that  they  declared  they  would  r-emove  theni 
themselves  if  the  contractor  did  not  do  so,  a  circumstance 
which  Chief  Tiudal  said  in  a  case  of  1  C.  B.,  578,  Burgess  and 
Gray,  was  an  admission,  that  Défendant  vvas  exei'cising 
dominion  over  the  work  from  their  personal  interférence,  and 
Cresswell,  J.,  in  the  saine  case,  said  :  "  I  think  there  is  abun- 
dant  évidence  that  the  Défendant  at  least  .sanctioned  the 
placing  of  the  nuisance  on  the  road,  and  therefore  he  is  res- 
ponsible for  the  conséquence."  It  was  in  fact  on  account  of 
their  control  over  the  work  that  the  Corporation  did  actually 
set  aside  both  éontracts,  the  one  after  the  other,  and  tinished 
the  work  themselves.  The  relation  therefore  between  the  Cor- 
poration and  the  contractors  is  tliat  of  employers  and  servants, 
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an(i  they  were  in  fuct  thc  nuiki^-s  of  tlie  work,  tlirough  tlio 
agoncy  of  the  latter  :  seo  Allen  &  Hayward,  72  B.,  960.  I()  M. 
&  W.,  45)9, 4  C.  B.,7H;i,  2  Excli.,  245.  Agaiii  the  liabijity  of  any 
o\w  otlier  than  the  actually  guilty  party  for  the  wrongful  act 
done  by  the  hitter,  proceeds  upon  the  inaxim  (jui  facit  per 
aliuw,  &c.  The  employer  haw  the  selectiou  of  tho  emploved, 
and  it  is  reasonable  that  he  who  inakes  choice  of  an  unskillfid 
or  carelesH  person  to  executt;  his  orders,  should  be  rosponsible 
for  injury  resulting  froni  the  want  of  care  of  the  eniployed, 
and  tlierefore  municipal  Corporations  are  held  liable  for  acts 
or  négligence  of  their  contractors  when  thia  relation  exists 
between  them,  and  Sou rdat  agrées  with  this  in  his  2  vol.,  par, 
1035.  "  Seulement  l'action  est  soumise  à  ces  deux  conditions 
essentielles:  1er  que  l'acte  dommageable  ait  été  conmiis  par 
l'agent  dans  l'exercice  de  ses  fcjnctions  ;  2nd  que  cet  acte  cons- 
titue de  sa  part  une  faute  caractérisée.  C'est  d'ailleurs  au 
Demandeur  à  établir  positivement  la  faute  de  commission  ou 
d'omission  qu'il  impute  aux  agents,  &c.  l'Etat  (La  Commune,^ 
ne  saurait  être  responsable  d'un  accident  (pii  n'avait  pas  de 
cause  reconnue,  ou  dont  la  oau.se  ne  serait  pns  attribuée  avec 
certitude  à  la  négligen.ce  de  ses  employés."  See  also  1054. 
Assuming,  then,  that  in  law,  Défendants  were  virtually  the 
makers  ot'  the  work  which  they  afterwards  themselves  finish- 
ed,  and  having  committed  a  tort,  ^wasi  délit,  against  Plaintitf, 
of  which  he  lias  complained  and  proved,  it  only  reniains  to 
settle  the  extent  of  their  liability  and  the  amount  of  damage. 
The  Plaintiff's  déclaration  extends  the  period  of  his  sufllering, 
from  on  or  about  the  first  of  June  18(52,  for  eight  calendar 
months,  which  would  reach  to  on  or  about  the  first  of  February 
1<S()8.  But  it  is  not  so.  In  this  period  Plaintiff  has  included 
every  thing  done  upon  the  street  from  the  first  resolution  of 
the  committee  to  do  the  work  at  ail,  and  from  the  first  opening 
of  the  street  at  St.  Aim's  Market,  a  very  considérable  distance 
from  Plaintirt's  preujises,  and  by  which  he  could  not  hâve 
suH'ered,  and  has  not  proved  any  direct  inconvenience  ;  his  in- 
jui'y  as  stated  above  must  be  direct  and  immédiate,  and  his 
damage  must  also  be  the  nece.ssary,  direct,  natural  and  immé- 
diate con.sequence  of  that  injury.  The  time  for  which  he  has 
ground  to  complain,  limited  by  thèse  principles,  would  be 
when  the  obstructions  reached  and  incumbered  his  premises, 
and  oïdy  for  the  time  when  they  directly  affected  him.  For 
that  period  of  time  Boisseau,  his  late  forenjan,  says  that  the 
trade  began  to  be  injured  principally  about  i\w  beginning  of 
September,  when  the  earth  was  piled  on  the  sidewalk  opposite 
t(»  the  Plaintiff's  store,  and  Hugh  Harold,  Plaintifi's  son,  says, 
about  the  middle  of  September  the  tunnel  was  opened  up  aa 
far  as  my  father'.s  phice  ;  and  Raymore,  FlaintifT's  neighbour, 
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ati<l  in  tho  Hame  Une  of  business,  an  independent  witness,  says 
tliat  tlie  street  was  opened  (igain  for  traffic  in  January  1863. 
So  tliat  the  peritKl  of  spécial  direct  int»'iruption  was  alxnit 
four  niontlis.  His  spécial  dainag'e  waw  tlie  diniiniition  of  his 
trade,  and  he  bas  proved  the  aniount  of  liis  sales  for  eacli  of 
those  nionths  in  1861  to  January  1862,  the  year  preceding 
the  work,  antl  for  the  correspondinL;  period  up  to  January  1869, 
when  the  work  wos  being  done  ;  tne  corresponding  period  for 
the  foUowing  year,  after  the  street  was  re-oponed  for  traffic, 
could  not  be  given,  liecause  in  September  18()U,  Plaintif}' gave 
up  his  retail  business  on  the  street  ;  but  he  bas  given,  in  addi- 
tion to  the  aVK)ve  détails,  his  tirst  six  nionthly  sales  of  the 
three  years  of  1861,  1862  and  1863,  so  that  no  niere  spécula- 
tive loss  is  shewn  from  thèse  facts  proved  ;  be  bas,  in  addition 
to  the  évidence  of  the  diminution  of  business,  rnade  proof  of 
other  facts,  tending  to  shew  the  sanie  resnlt,  and  upon  the 
whole  bas  inade  his  proof  as  complète  as  the  circunistances 
would  seem  to  admit.  The  Plaintiff  bas  adopted  the  rule  as 
laid  down  by  Se<lgwick,  on  damages,  p.  136,  as  follows:  In  an 
action  for  damages  for  obstructions,  which  hindered  Plaintif!' 
in  his  business  as  the  keeper  of  a  refectory  and  lodging  bouse, 
and  diininished  his  custorn,  loss  of  custom  and  of  profits  are 
the  measure  of  damages,  and  the  mode  of  Computing  the 
damages,  by  proof ,  of  the  actual  receipts  of  Plaintiff 's  hôtel, 
for  a  sufficient  period  previous  to  the  obstructions,  the  actual 
receipts  during  the  continuance  of  the  obstructions,  and  the 
receipts  after  the  obstructions  were  removed.  *S7.  Joh'n  vs.  tlie 
Mayor,  &e.,  of  N.-Y.,  13  How.  Rep.,  527.  Also  case  of  Wilkei* 
vs.  Hangerford  Market  GoTripany,  2  Bingham,  N.  C,  281,  ap- 
plies  as  to  this.  The  corresponding  period  of  nionths  of  sales 
shews  a  diminution,  between  1861  and  1862,  of  $1094.83,whicb 
is  sworn  to  as  baving  l)een  caused  by  the  spécial  obstruction 
to  Plaintiff's  business,  and  allowing  25  per  cent,  taken  as 
average  proved  profit  upon  the  sales,  the  actual  loss  of  profit 
woubi  be  $273.70.  There  is  no  sufficient  proof  to  enable  the 
Court  to  add  to  this  resuit  a  percentage  for  dead  stock, 
.so  that  the  Plaintiff's  proved  damage  is  the  sum  of  $273.70, 
for  which  he  sbould  bave  had  judgment  with  interest  from  ser- 
vice of  demand.  Thejudgment  tberefore  of  the  Sup.  Court 
should  be  rever.sed,  and  the  Corporation  made  responsible  to 
that  extent,  because  every  man  of  common  sensé  must  under- 
stand  that  their  charter  ought  to  be  carried  into  exécution 
without  doing  injury  to  individuals  as  bas  been  manifestly 
done  in  this  case,  and  that  if  they  aggrieve  and  damnify  the 
subject  as  in  this  présent  case,  they  are  answerable  eiviliter 
in  damages  to  the  party  injured.  It  is  the  implied  condition  of 
a  grant  of  authority  that  it  shall  suflfer  noabiise  in  the  execu- 
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tion  of  it  :  ami  thereforc  in  such  cases  the  ('orporation  is  liable 
for  the  acts  of  its  st^rvants  and  agents  in  tlie  sanie  niunner  as 
individuals,  and  the  nioie  especially,  when  the  inaster  or  eni- 
plover  niight  hâve  prevented  the  act,  which  caused  the  dam- 
age, and  (îid  not  do  it.  See  Sedgwick,  42  to  49, 

Thejudgnient  of  this  (yourt  wiis  wo^»W  as  foliows  :  "The 
C/ourt,  considering  that  it  has  been  proved  tliat  Respondents, 
during  the  excavation  and  construction  of  the  works,  which 
Respondents  were  by  law  authorized  to  niake,  were  guilty  of 
négligence  and  of  acts  rendering  thern  liable  in  damages  to 
Appellant  ns  clainied  by  him.by  obstructing,  for  the  period  of 
four  nionths,  from  the  niiddle  of  Septeniber,  1S62,  tothe  mid- 
dle  of  January.  1868,  fuU  ami  perfeet  access  to  the  shop  and 

fjreniises  occupied  V)y  Appellant,  thereliy  hindering  hini  m  his 
tusiness  in  the  said  shop  and  premises,  and  causing  him  loss 
and  injury  therefrom,  considering  that  the  said  damages  suf- 
fered  by  Appellant  hâve  been  proved  to  amount,  for  the  said 
space  of  tinie,  to  the  sum  of  $273.70  ;  considering  that,  in  the 
judgment  rendered  by  the  Superior  Court  for  the  District  of 
Montréal,  on  the  twentieth  day  of  September,  1865,  there  was 
error,  this  Court  doth  revise  and  set  aside  the  said  judgment, 
and  proceeding  to  render  such  judgment  as  the  said  Court 
should  hâve  rendered,  doth  condemn  Respontlents,  to  pay  and 
.satisfy  to  Apppellant,  for  the  causes  abovo  mentioned,  the  said 
sum  of  $273.70.  with  interest  from  the  fourth  day  of  April, 
1863,  date  of  the  sei-viee  of  process  in  this  cause,  until  paid. 
(IIJ.,  p.  164;  3  L  C.  L.  J.,  p.  88.) 
ToRRANOE  and  Morris,  for  Appellant. 
Stuart  and  Rov,  for  Respondents. 


IIIDICTMENT.-iniISANCB.-OONyiCnOR. 

Court  of  Queen's  Bench,  c'riminal  side, 

Montréal,  ]2th  April,  1867. 

Coram  MoNDELEï,  A.  J. 
The  Queen  vs.  Dunlop. 

The  Defpndaii'  ■■  convicted  by  a  jury  of  a  nuisantîe  in  keeping  in  a 
buil'ïinfï  f>     ex(!e8,si\f  ijuantity  of  gnnpowder. 

'1  '■  f  thereupon  adjudged  that  he  pliould  pay  to  HerMajesty, 
tH'  imprison*  »  nntil  the  fine  was  paid,  and,  fnrtlier,  ordered  the 
f  lortiiwith  to  I      !<»  the  nuisance  by  the  immédiate  destruction  of 

t      |)i)wder. 

The  in.  ctment  was  in  the  foUowing  words:  "The  Jurors 
of  our  Lady  the  Queen,  upon  fbeir  oath,  présent  that  Charles 
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John  Dunlop,  lute  of  thcparish  of  Montréal,  in  the  District  of 
Montréal,  on  the  first  day  of  Septenil)er,  in  the  year  of  our 
Lord  onu  thousand  eij;ht  hundred  and  sixty-five,  and,  on  di- 
vers other  days  and  tinies  between  that  day  and  the  day  of 
tl)(>  taking  of  this  in(|uiHition,  with  force  and  arms,  at  the 
Parisli  of  Montréal,  in  the  District  aforesaid,  in  a  certain  build- 
ing situated  at  a  place  called  Côte  Ste-Catherine,  in  a  pro- 
perty  occupied  by  hini,  near  a  public  highway  and  road  lead- 
ing  froin  the  City  of  Montréal,  in  the  District  aforesaid,  to 
divers  parishes  and  places  contiguous  thereto,  and  also  near 
the  dwelling-house  of  divers  subjects  of  our  said  Lady  the 
Queen  there,  and  also  near  nnto  divers  public  streets  being 
the  Queen's  Coinmon  highways  within  the  liniits  of  the  City 
of  Montréal,  and  numerous  other  dwelling  houses  of  divers 
other  liège  subjects  of  our  said  Lady  the  Queen  there,  did,  un- 
lawfuUy  and  injuriously,  in  the  said  building  receive  and  keep, 
and  still  keeps  an  excessive  quantity  of  gunpowder,  to  wit, 
the  quantity  of  fifty-one  tons  of  gunpowder,  and  over,  where- 
by  the  said  liège  subjects  of  our  said  Lady  the  Queen  there 
residing,  as  also  those  residing  within  the  liniits  of  the  said 
City  of  Montréal,  and  those  passing  and  repassing  on  the  said 
higlnvay  are  and  liave  been  and  still  are  placed  in  great  ter- 
ror,  and  in  great  danger  to  the  great  damage  and  cotninon 
nuisance  of,  &c.  And  the  Jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  présent  that  the  said  Charles  John  Dun- 
lop, on  the  first  day  of  Septeuiher,  in  the  year  of  Our  Loiil 
one  thouH'vnd  eight  hundred  and  8ixty-tive,and,on  divers  other 
days  and  times,  between  that  day  and  the  day  of  the  taking 
oi  this  inquisition,  with  force  and  arnis,  atthe  Parish  of  Mon- 
tréal aforesaid,  in  the  District  aforesaitl,  in  a  certain  building 
situated  at  a  place  called  C^ôte-Ste-Catherine,  in  a  proporty 
<x;cupie<l  by  hini,  near  a  public  highway  and  road  leading 
froui  the  Cit}'  of  Montréal,  in  the  District  aforesaid,  to  divers 
parishes  and  villages  contiguou»>  thci'eto,  and  also  near  the 
dwelling-housesof  divers  subjects  of  our  said  Lady  the  Queen 
there,  and  also  near  unto  divers  public  streets,  being  in  the 
Queen's  Coninion  Highways,  within  the  liniits  of  the  City  of 
Montréal,  in  the  District  aforesaid,  and  numerous  dwelling- 
houses  of  divers  other  liège  subjects  of  our  said  Lady  the 
Queen  there,  did  uniawfully,  injuriously  and  negligently,  in 
the  said  building,  receive  and  keep,  and  still  keeps  a  large 
quantity  of  gunpowder,  to  Mit,  fifty-one  tons  of  gunpowder, 
the  said  building  lieing  insecure  and  unsafe  for  tlit  purpose 
of  storing gunpowder,  being  neither  vanlted  nor  fireproof,  and, 
nioreover,  by,  then  and  there,  uniawfully,  injuriously  and 
negligently,  carting,  and  permitting  the  same  to  be  thrown 
into,  and  carelessly  placed  in  the  8ai<l  building,  and  by  per- 
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mitting  the  door  of  said  huilding  to  reinain  open  and  access- 
ible to  ail  persous  at  ail  lioui-s,  and  permittinK  access  into  tlie 
said  building  at'ter  ilark  and  with  lights,  whereby  the  said 
liege  subjects  of  our  said  Lady  the  Queen  theie,  and  also 
those  residing  within  the  liniits  of  the  said  City  of  Montréal, 
and  there  passing  and  repossing  on  the  said  highway,  are  and 
liave  been  and  still  are  placed  in  great  terror  and  in  great 
danger,  to  the  great  damage  and  conimon  nuisance  of,  Sic." 

R.  Mackay,  for  Défendant,  before  the  Jury,  said  :  The  accus- 
ed  was  charged  witli  having  in  lus  magazine,  at  Côte-Ste-Ca- 
therine,  tifty-one  tons  of  gunpowder,  against  the  provisions  of 
the  law,  and  that  the  building  in  which  said  powder  was  kept 
was  not  adapted  to  the  purposes  of  a  niaga/ine.  The  question 
to  be  decided  was,  had  the  facts  alleged  in  the  indictnient 
l)een  proved  ?  He  believed  not.  With  référence  to  the  keeping 
of  gunpowder,  every  man  knew  there  was  always  great  dan- 
ger in  doing  so,  but,  ut  the  same  tinie,  it  was  necessary  that  a 
quantity  should  be  kept  oonstantly  on  hand,  for  purposes  of 
defence,  and  a  building  uiust  be  had  to  store  it  in.  It  was  a 
()Uestion  of  policy  whether  there  should  be  one  or  several  uia- 
gazines  ;  but  he  lielieved  it  safer  to  hâve  only  one.  For,  if  the 
Corporation  were  to  license  as  many  magazines  as  taverns, 
there  would  be  the  more  danger  to  life  anti  property.  In  fact, 
no  security  at  ail.  The  building  at  Côte-Ste-Catherine  had 
been  in  existence  for  twenty-three  yeats,  and  no  explosion, 
not  even  of  a  cartridge,  had  e  ver  occurred.a  circumstance  great- 
ly  in  favour  of  his  client.  AU  the  witnesses  had  moved  to  the 
vicinity  of  the  so-called  nuisance  since  its  érection,  and,  yet, 
thcy  only  began  to  fear  danger  now.  They  had  moved  towards 
the  magazine  ;  the  magazine  had  not  been  taken  to  them,  or 
to  their  neighbourhood.  The  proceedings  instituted  were  got 
up  by  private  prosecution,  and  was  the  resuit  of  the  aninnin 
of  Bellingham  against  Dunlop,  and  not  of  Beaubien,  the  nom- 
inal private  prosecutor,  who  was  merely  a  tool  in  the  matter.  ' 
It  had  been  got  up  to  harass  Dunlop  to  gratify  personal  and 
petty  animosities  ;  but  he  had  no  doubt  the  jury  would  look 
at  the  whole  facts  of  the  case  in  their  proper  light,  and  give 
his  client  the  benefit  of  an  acquittai,  which  he  was  certainly 
entitk'd  to.  The  learned  counsel  then  said  he  would  adduce 
évidence  to  show  that  Dunlop  was  not,  and  had  never  been 
tlie  proprietor  of  the  premises,  the  land  or  the  magazine. 
He  produced  a  deed  of  sale  from  Madame  Ambault  to  C-harles 
and  Ah'xander  Francis  Dunlop  of  the  said  property,  an<l  also 
a  mortgHge  held  against  the  same  by  the  Montréal  Permanent 
Building  Society. 

Cahteh,  Q.  C,  contra,  cited  Russell,  on  Crimes,  to  show 
that  the  storage  of  such  a  quantity  of  gunpowder  in  any 
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place  as  was  dangerons  to  lit'e  or  property,  wiw  a  nuisance  of 
the  gravest  kind,  which  the  Court  could  sumniarily  order  to 
hâve  almted.  He  then  proeeeded  to  addreas  the  jury.  Adinit- 
ting  that  the  rights  of  property  and  soil  wore  vested  in  the 
sons  of  Dunlop,  yet,  if  it  was  shown,  as  undoubtedly  it  had 
been  shown,  that  Dunlop  liad  the  use  of  that  property,  and 
couverted  it  to  the  illégal  purpose  which  the  indictniont  charg- 
ed,  then  it  was  he,  not  his  sons,  who  was  answerable,  he,  not  his 
sons,  against  whom  the  indictment  lay.  It  was  not  the  inan 
who  used  the  soil,  but  the  man  who  abused  it,  against  whom 
proceedings  could  be  legally  taken.  The  évidence  adduced  for 
the  defence,  as  to  the  proprietorship  of  the  magazine,  had 
signally  failed.  It  only  went  the  length  of  proving  that  the 
title  to  the  property  was  vested  in  the  two  sons.  Now,  suppos- 
ing  that  to  be  so,  and  that  the  storage  of  gunpowder  was  out 
of  the  question,  this  building,  enclosed  with  four  stone  walls, 
certainly  could  not  be  indicted  as  a  nuisance.  It  wtis  the  use 
to  which  that  building  was  applied  wherein  consisted  the 
offence  ;  and  that  use  having  been  proved,  it  having  l>een 
shown  also  that  Défendant,  besides  living  in  the  iiouse  on  the 
property,  and  exercising  paternal  control  over  his  sons,  also 
exercised  the  whole  and  sole  control  and  management  over 
the  powder-magazine,  receiving  its  revenues  and  settling  its 
debts,  there  could  not  be  the  slightest  shadow  of  a  doubt  tliat 
he  had  been  rightly  indictetl,  and  that  he  wjis  the  one  who 
should  pay  the  penalty  if  a  verdict  of  guilty  was  returned.  It 
was  Défendant  who  had  the  exclusive  management  and  con- 
trol of  the  magazine  :  one  son  was  in  the  United  States,  tht^ 
other  was  seldom  at  home,  and  attempt  to  conceal  it  as  he 
might,the  magazine  was  Defendant's  property, to  ail  intents  and 
purpose.s.  Captain  Hawkes  lalioured  under  the  impresssion  that 
the  magazine  was  properly  guarded,  and  every  witness  had 
asserted  that,  to  leave  the  magazine  unguarded,  apart  from  the 
circumstances  of  the  internai  management,  and  of  th(;  quantity 
of  powder  stored  therein,  was  attended  with  the  greatest  risk 
and  danger.  It  waa  true  Phillips,  a  quiet,  eas\'-going  man,  could 
sleep  in  peace  under  any  circumstances,  but  that  only  showed 
that  he  was  as  reck  less  of  danger  as  was  Défendant  himself .  But 
it  was  not  what  he  thought,  or  what  anj'body  else  thought,  that 
the  jury  had  to  consider  :  it  was  what  they  thought  theniselves. 
They  were  the  guardians  of  society,  and  he  calïeil  upon  them, 
in  virtueof  the  oath  thev  had  taken,  to  see  that  its  interests 
were  protocted.  He  asked  them  to  say  if  Duidop  was  not  cnr 
rying  on  a  profitable  business,  utterly  regard  less  of  the  risk 
to  the  li\es  an<l  property  of  themselves  and  theii*  fellow- 
subjects.  This  magazine  was  in  the  imuïediate  neighlxïurhnDd 
of  three  largely  populated  villages  ;  it  was  quite  close  to  the 
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Hotel-Dieu  ;  it  was  within  two  miles  ami  a  hait'  of  this  city, 
and,  if  an  explosion  by  any  fatality  took  place,  the  consé- 
quences would  be  almost  too  feart'ul  to  contemplate.  Another 
argument  put  forth  by  the  defence  wjvs  that  the  magazine  had 
been  in  existence  for  over  23  years,  and  that,  dnring  ail  that 
long  time,  no  explosion  had  taken  place.  What  an  argument  ! 
Because  a  merciful  Providence  had,  during  ail  that  time, 
preserved  us  from  danger,  was  it  possible  that  no  accident 
niight  occur  at  some  future  time  ^  That  great  and  constant 
danger  was  incurred,  in  conséquence  of  this  storage  of  gun- 
powder,  had  been  abuntlantly  proved.  And  he  told  the  jury, 
as  a  lawyer,  as  they  would  be  told  from  the  Bench  by  the 
Judge,  that  where  a  nuisance  exists,  and  was  complained  of, 
no  matter  what  its  character  or  kind,  the  strong  arm  of  the 
law  mu.st  be  called  in  to  put  it  down.  It  was  not  for  Dunlop 
to  say.  So  far  you  hâve  been  perfectly  safe  ;  wait  till  an 
explosion  takes  place,  and  the  villages  around,  and  prolmbly 
a  great  portion  of  the  city,  are  laid  in  ruins,  and  their 
rvsidents  slaughtered,  and  then  you  niay  hâve  some  grounds 
for  coniplaint,  some  right  to  cry  out  about  it.  But  another 
insinuation  was  urged,  and  that  also  was  really  a  most 
unjustitiable  one.  It  was  said  that  the  private  prosecutor  in 
this  case  had  really  no  interest  in  the  matter  at  ail  ;  that  it 
was  Bellinghani  who,  to  gratify  some  vindictive  feelings  of 
his  own  towards  the  Détendant  that  had  instigated  the  wnole. 
How  that  had  been  met  in  the  witness  box,  the  jury  them- 
selves  had  heard.  Beliingham  was  a  résident  close  to  this 
magazine,  had  a  natural  regard  for  his  own  and  the  lives  of 
his  family,  and  had  done  nothing  more  than  re-echo  a 
sentiment  of  dread  which  pervades  the  breasts  of  many  of  his 
fellow-citizens.  The  authority  of  this  Court  was  denied,  and 
it  wjus  .set  up,  for.sooth,  that  another  suit  was  now  pending 
against  Défendant  before  the  Recorder's  Court,  at  the  instance 
of  the  Corporation.  Well,  gentlemen,  what  course  did  Défen- 
dant pursue  in  that  Court  ?  VVhy,  he  snapped  his  fingers  at 
the  Corporation  l>y-law  ;  declared  it  was  not  worth  a  straw  ; 
dénie i  their  jurisdiction,  and  said  the  proper  way  t(,  .^'^t  at 
him  was  to  indict  him  at  comnum  law.  That  had  now  been 
done,  and  hère  he  turns  round  with  the  utmost  gravity,  and 
déclares  the  ca.se  could  only  be  tried  by  the  Recorder;  that  a 
spécial  statute  overrides  the  common  law  In  *ive,  that  this 
Court  could  not  in  any  shape  touch  him  !  This  was  how 
Défendant  sought  to  wriggle  out  of  this  most  .serions  charge, 
and,  if  he  possibly  could,  set  law  at  défiance  as  well  as  place 
lives  in  jeopardy. 

JuiMîE   MoNDELET  charged   the  jury.    After  .sttiting  what 
scientific   men   had   calculated    would    be    the   foi-ce   of   the 
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explosion  of  a  quantity  of  gunpowder,  such  as  was  said  to  be 
stored  at  Duiilop's  magazine,  His  Honour  went  on  to  say  it 
was  the  duty  of  the  jury  to  enduire  whether  this  powder 
magazine  was  or  was  not  a  nuisance,  and,  if  their  answer  was 
in  the  affirmative,  it  required  only  conimon  sensé,  without 
any  knowledge  of  law,  to  see  that  no  nuisance  of  tlie  kinil 
eould  be  for  a  moment  tolerated.  As  jurora  and  as  citizens, 
they  were  bound  to  do  to  others  as  they  would  wish  to  be 
done  by.  Their  neighbours  had  just  the  same  right  to  pro- 
tection as  they  had  themselves.  That  this  magazine  was 
dangerous  to  pubHc  life  and  safety  was  the  gravamen  of  the 
oftence.  Whether  it  was  kept  properly  or  not,  were  such  the 
case,  it  must  be  removed.  Dunlop  had  it  in  his  power  to  prove 
that  it  was  well  guarded,  but  he  had  not  done  so,  and  there 
was  évidence  showing  distinctly  that  such  was  not  the  case. 
Chief  Penton  and  McOrath  had  visited  the  magazine  together, 
at  a  very  late  date, when, uccording  to  Défendants  athnission, 
there  was  from  (iO  to  70  tons  of  powder  stoi'ed  in  it.  Their 
description  of  tht;  inside  of  the  magazine,  and  of  the  storage, 
was  as  grapliic  as  it  was  important.  There  was  no  person  in 
charge,  but  they  got  the  key  from  Dunlop.  There  were  no 
racks,  Vmt  the  kegs  of  powder  were  piled  in  tiers  one  above 
the  other.  The  jury  would  see  how  dangerous  this  in  itself 
was.  A  slight  noise,  any  unforeseen  accident  might  cause  one 
of  thèse  barrels,  perhaps  the  whole  row  to  roll  down,  and 
tiiere  was  no  telling  what  might  resuit  fr<mi  the  friction 
there  by  caused.  Ever}'  ono  understood  that,  by  rubbing  wood 
«martly  togethers,  parks  might  be  produce(l,and,if  the  smallest 
quantity  oï  gunpowder  happened  to  ignite,  how  fearful  might 
the  conse(iuences  Vie.  There  were  no  hides  on  the  iloor  it  was 
quite  bare;  there  was  no  guard,and,  thus,access  might  be  had 
by  any  one,  at  any  liour  of  the  day  or  night.  He  never  knew 
bet'ore  that  the  military  authorities  cartea  their  powder,  as  it 
had  been  shown  in  évidence  Dunlop  was  in  the  habit  of  doing, 
in  wooden  carts,  sometimes  covered  with  tarpaulins  and 
sometimes  not.  And  I  say  this  with  ail  respect  to  the 
military,  that,  if  what  the  witne.ss  Vincent  said  was  correct, 
the  military  exhibited  a  degree  of  négligence  which  surprised 
him,  and  of  which  he  shouhl  hâve  thought  them  utterly 
incapable.  But  that  would  not  excuse  Dunlop.  If  the  military 
were  wrong,  he  was  wrong  also,  and  he  might  dépend  upon  it 
that  it  would  be  looked  to  in  future.  But,  it  having  been 
proved  that  the  magazine  was  negligently,  insufficiently  and 
carelessly  kept,  of  itself  constituted  a  nuisance.  Another 
question  for  the  jury  to  consider  was  had  Dunlop  the  control 
of  the  magazine.  An  attempt  had  been  made  to  saddie  the 
ownership  on  hi»  son.    But,  in  cross-exami nation,  the  son  ad- 
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mitterl  that  his  father  had  and  exercised  the  gênerai  manage- 
ment and  superintendence,  and  their  own  witnesses  showed 
that  the  agreeinent  with  Vincent  was  signed  by  Dunlop  him- 
self,  in  his  own  naine,  not  for  or  on  behalf  of  his  sons.  Then, 
alM)ut  the  différence  of  the  ten  pounds,  what  did  he  say  to 
Vincent  when  he  went  to  see  him  about  this  and  get  it 
settled  i  '■  Go  on,"  said  Dunlop,  "  the  magazine  is  mine."  Now 
what  could  be  more  convincing  testimony  thnn  this.  And  it 
was  out  of  the  mouth  of  their  own  witnesses,  of  a  man 
brought  up  by  tlie  defence,  not  the  évidence  of  a  witness  for 
the  prosecution,  which  might  perliaps  hâve  been  open  tosome 
suspicion.  It  would  be  an  insuit  to  the  undei-standing  of  tho 
juiy  to  dwell  longer  on  this  point,  or  to  refer  to  other  facts 
to  prove  what  tl»ey  nnist  be  satisfied  of,  that  Dunlop  was 
really  the  (jwner  aiul  manager  of  this  magazine.  That  the 
ujjprehensions  of  danger  were  well  fountled,  every  witness 
examined  on  the  point  had  testified.  It  appeared  »|uite  clear 
that,  in.  the  event  of  an  (explosion,  Côte-des- Neiges,  the  Mile- 
Knd,  and  the  village  of  Saint-Jean- Baptiste  would  inevitably 
be  sacriticcd,  and  the  loss  of  life  would  be  immense.  Capt. 
Hawkes  had  related  his  expérience  of  the  consetjuences  of  an 
explosion  in  the  Crimea,  which  were  dreadful  indeed.  It  was 
the  duty  (jf  every  good  citizen  to  endeavour  to  protect  his 
neighbour,  from  even  the  remotest  possibility  of  such  a  catas- 
trophe happening  to  him.  But  it  was  arguetl  no  acci<ient  had 
ever  happened,  since  the  magazine  was  erected,  more  than 
thr'.'e  and  twenty  yeara  a;;.  .  That  might  be.  A  house  might 
stand  for  fifty  years  withvuc  being  struck  with  lightning,  but 
the  year  following,  that  might  happen,  and  the  building  be 
burnt  to  the  ground.  A  shi[)  might  make  Hfty  voyages  across 
the  Atlantic,  but,  on  tlie  one  following,  shc  might  becaught  in 
a  storm  and  l»eeome  a  total  wreck.  A  man  might  liavo 
travelletl  by  railw»iy  between  this  and  Québec,  or  l)etween 
this  and  Chicago,  over  and  over  agiin,  without  meeting  with 
any  accident,  but,  «m  some  unforta.iate  day,  that  might  over- 
take  him  at  last.  This  was  therefore  no  argument  at  ail, 
and  must  be  left  aside.  The  simple  (piestion  for  the  jury  was, 
as  he  had  already  told  them  :  Is  this  storage  of  gunpowiler, 
this  powder  magazine  a  nuisance,  and,  if  so,  it  must  be  abated. 
The  Jury  returned  a  verdict  of  guilty,  on  both  counts  of  the 
iinlictment,  against  Défendant,  and  tlie  Ctnirt  recorded  a 
judgment  as  follows  :  "  The  Court,  considering  tiiat  Défendant, 
not  having  established,  before  this  Court,  that  he  had  abate<l 
and  prostrated,  but,  on  the  contrary,  he  having  neglected  to 
abate  and  prostrate  the  nuisance  complained  of,  and  declared 
by  the  verdict  of  the  Jury,  it  is  herebv  declared  and  adjudi- 
cated,  that  Défendant  should  pay,  and  he  is  liereby  coudenin- 
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e<l  to  pay  to  Her  Majesty  a  fine  of  Jt50,  and  to  be  imprisoued 
until  the  fine  he  paid  ;  aud  it  is  further  ordered  that  the 
Sheriff  do  forthwith  abate  and  prostrate  the  said  nuisance, 
and  lie  is,  by  this  Court,  ordered  and  authorized  to  einploy 
and  use  ail  such  means  as  will  enable  hini  to  abate  and 
prostrate,  altogether,  fuUy  and  conipletely,  the  said  nuisance 
by  the  immédiate  destruction  of  the  gunpowder  contained  in 
Défendants  powder  magazine,  found  to  be  a  nuisance  by  the 
verdict  of  the  jury."  (11  J.,  p.  18(j.) 

E.  Carter,  Q.  C.,  for  private  prosecution. 

R.  Mackay,  for  Défendant. 
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WRIT  OF  ERR0R.-P0WER8  OF  OHOWM  PR08EC0T0R. 

In  THE  Queen's  Bench,  Appeal  Side, 

Montréal,  î)th  June,  1807. 

Coram  Duval,  C.  J.,  Aylwin,  J.,  Bauoley,  J.,- 
Mondelet,  a.  j. 

Charles  John  Dunlop,  Défendant  in  the  court  helow,  Plain- 
tiffin  Error  nml  The  Queen,  Défendant  in  Error. 

Hild  :  Tliut  thn  issue  of  u  writ  of  Error  wus  illeiral  where  it  wa«  allow- 
(mI  und  sitj^ned  by  the  crown  prosei-utor  for  and  in  the  name  of  the  Ât- 
torney-General,  and  not  by  the  Attorney-General. 

The  writ  of  Error  in  this  case  was  issued  by  Thomas  Ken- 
nedy Ramsay,  actin^  for  and  in  the  name  of  Her  Majesty 's 
Attorney-lieneral. 

E.  Carter,  Q.  C,  for  the  private  prosecutor,  moved  toquash 
the  writ  for  varions  reasons,  inter  alid  :  "  Hecause  the  writ 
"  was  issued  without  any  JùU  signed  by  the  Attorney-General 
"  having  heen  previously  obtained,  and  uptm  the  tiat  of  T.  K. 
"  Ramsay,  advocate,  assuming  to  act  for  and  in  the  name  of 
"  the  Attorney-Cieneral,  whereas  the  right  to  grant  a  Writ  of 
"  Error  can  alone  be  exercised  by  the  Attorney-General  and 
"  that  that  power  cannot  be  delegated  by  hinj." 

Ramsay,  T.  K.,  for  the  crown  contra,  Ist.  The  private  prose- 
cutor has  no  quality  to  rai.se  the  ipiestion.  It  lias  been  said  he 
might,  as  auiicii^  cilt'uu,  point  ont  to  the  court  that  it  had  no 
jurisdiction.  This  is  not  a  (|uesti(m  of  absence  of  jurisdiction. 
The  record  is  there,  and  there  is  the  writ.  no  matter  at  whose 
instance  i.s.sued.  It  is  at  mo.st  only  a  question  of  form,  and,  if 
overlooked  by  the  parties  interested,  it  cannot  be  urged  by  a 
third  party,  whose  interest,  if  existing  at  ail,  is  only  indirect. 
In  face  of  the  Attorney-General's  spécial  pow<'r  to  oounsel,  can 
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it  be  said  lie  dues  not  agrée  ?  BeHides,  the  inaintaining  this 
writ  is  in  favour  of  lilierty  and  the  extension  of  a  wholesoino 
jurisdiction.  2d.  It  was  said  that  discrétion  was  improvidently 
i'xerciaed.  This  is  not  a  question  for  the  court  if  counsu l  had 
the  power  to  HÏguJîat,  but  is  it  so?  Jud^nient  was  to  destroy 
iviinediafdy  property  to  an  immense  value,  and  part  of  that 
tl«e  property  of  the  crown.  There  was  a  regular  assignment  of 
error;  but  it  is  said  there  was  no  artithivit  Attidavit  is  only 
recjuired  where  error  offdt'J  is  assigned.  (Jude  1,  p.  2({.S,  and  2, 
pp.  1«5-G;  Archbold,  PI.' and  Kv.  in  Cr.  cases,  p.  167;  I  Chitty, 
;{()î).  3d.  It  was  said  private  prosecutor  should  hâve  been 
notified  and  huard.  'l'here  is  no  authority  for  tliis,  and  no 
reason.  It  is  Dot  a  final  contest  of  law  but  only  a  permission 
to  go  further.  It  décides  nothing  ;  it  is  granted  on  proliabli- 
caust'  of  error  in  misdeineanors  :  and  in  treason  and  félonies 
it  is  entirely  in  the  brejist  of  theC-rown  to  grant  or  refuse  the 
writ.  4th.  Can  the  Attorney  (îeneral  delegate  lus  powers  ?  It 
is  said  he  cannot,  because  the  power  exercised  by  him  is  judi- 
cial.  Tins  is  not  so.  He  lias  a  discrétion  to  exercise  :  but  to  what 
cxtent  ?  Simph'  to  see  that  the  revision  sought  is  not  idle  for 
the  purpose  of  delay.  He  décides  nothing.  Besides  the  history 
of  the  law  shows  that  up  to  the  reign  of  Queen  Anne  the  writ 
was  granted  under  the  sign  manual.  It  is  not  then  a  ju<licial, 
Imt  a  prerogativ(^  act,  and  that  prérogative  is  now  (jxercised 
by  the  Attornt'y-(  «entrai  as  the  pnîsinned  agent  of  the  Crown. 
Hawkins,  Bk.  2,  ch.  50,  sict.  \'.i  :  Ai-chbold.  1()7  :  l\r  Holt, 
('.  .1.,  in  1  Salkeld.  p.  2(54.  It  would  be  as  absurd  to  say  it  was 
a  judicial  act  bt'cause  a  discrétion  was  to  be  exercised,  as  it 
wtiuld  lie  to  say  that  granting  a  pardon  was  a  judicial  act, 
because  discrétion  was  to  lie  exercised.  Hère,  another  practice 
bas  grown  up.  The  Attorney-Cieneral,  who  is  always  a  Cabinet 
Minister,  prosecutes  entirely  by  deputy,  who  conducts  almost 
al!  tl»e  active  duties  of  the  Attorney-Cieneral  in  court  on  the 
crown  side.  To  say  that  this  deputy  is  not  to  exercise  his 
powers  is  to  render  the  administration  of  criminal  justice  ridi- 
culous  by  rondering  it  impossible.  For  the  last  tifteen  yeai*s,  at 
al!  events,  the  practitioner  repi*esenting  the  Attornej'-dcneral 
lias  pt'rformt'd  ail  his  duties,  Jind  to  begin  now  to  make  a  spé- 
cial ruie  for  Writs  of  Krror  would  bu  totiilly  unmeaning.  It 
lias  bfon  advanced  as  an  argument  that  a  volh'  fn'osi't/ ni  muni 
be  entered  by  the  Attorney-(Jeneral.  This  is  not  ccjrrect.  It 
can  oïdy  be  entered  with  his  authority  ;  but  it  need  not  be  by 
hiiM  personally.  The  forms  in  Archltold  show  this,  pp.  94  and 
!U).  In  like  mainier,  the  forms  show  that  the  procédure  in 
error  is  not  carried  on  with  the  Attorney -(îeneral  in  person. 
2  (Jude,  p.  651  ;  but  with  the  Coroner  and  Attorney  of  the 
('oint.  The  case  of  Prinnose  in  the  Admiralty  Court  of  Qiic- 
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bec  wah  lutiuliuutiti,  but  tliut  mans  in  tigaiiiHb  thu  iiiutiou  tu 
quanli,  t'or  the  Attoruey-Ueneral's  power  t(>  givo  a  proxy  t<i 
counsel  wtiM  liere  t'ully  adinitted  ;  but  froiii  tliu  particular 
natuie  oï  the  court  he  waw  callotl  upon  to  HIe  lus  proxy, 
wliicli  lie  cUtl  net  do.  This  décision  was  accjuiescod  iii  by  the 
four  law  officere  ot'  the  Crown,  ot"  whoin  Mr.  Justice  Ayiwin, 
as  Solicitor  General  for  Lower  Canada,  wan  one.  The  Duni- 
friesshire,  Stuart's  Vice-Aduiiralty  ca.ses. 

Mdndklet,  a.  J.,  dissent ierif*,  suid  :  The  objection  to  the  writ 
of  error  is,  that  it  was  not  issued  upon  a  flut  sigued  by  the 
Attorney-General,  but  by  Mr.  Kanistiy  acting  for  iiiui.  Fron» 
tlie  position  occupied  by  the  Attorney-Ceneral,  it  is  impossible 
fur  hiuj  personally  to  attend  to  the  public  proseoutions  of  the 
Crown,  and  hence  he  bas  froin  tinie  to  tiine  deputed  sonie 
counsel  to  act  for  hini.  If,  then,  the  gentleman  .so  deputed  tu 
act,  coubi  validly  prosecute  a  criminal,  and  obtain  a  convic- 
tion, the  etiect  of  which  might  be  to  send  a  man  to  the  gal- 
lows,  why  can  he  not  exercise  bis  authority  in  another  way 
by  gi'anting  a  writ  of  error,  the  etiect  of  which  might  be  tu 
save  an  innocent  man  from  condemnation.  I  am  told  a  dis- 
tinction is  to  be  made,  but  as  I  do  not  see  the  diftei-ence  I 
niust  record  my  dissent. 

Badoley,  J.,  said  :  Whatever  inconvenience  might  arise 
from  the  conséquence  of  holding  that  the  Att(U"ney-Cenerai, 
or,  iu  bis  absence,  the  .Solicitoi"-(  Jeneral,  can  alone  lîxercisi' 
the  power  of  deeiding  in  what  cases  a  writt)f  error  shall  issue, 
une  tliing  is  certain,  that,  in  a  matter  of  sucli  great  importance, 
parties  nuist  abide  by  the  law,  and  the;  Jmlges  an^  bimnd  tu 
see  that  the  law  is  properly  adnunist«red.  The  Writ  of  Krrur 
isahigh  prérogative  writ,  aiid,  formerly,  was  is.sued  under  tho 
Crown  manual  ;  but  subsequently  the  Attor!iey-(ieneral,  as 
representing  the  Cîrown,  exercised  that  power  by  virtueof  his 
high  otfice.  The  Attorney-Ceueral  aloue  eau  authorisi.'  the 
issue  of  the  writ,  and  he  cannot  tielegate  that  power  to  an- 
other. Upon  whom  re.sts  the  re.sponsibility  of  issuing  the  writ 
aecurding  ti>  law  {  Upon  the  Attorney  (Jeneral.  And  for  this 
reason,  that  he  is  responsible  to  Parliament  if  he  should  abuse 
bis  power  in  that  respect.  The  law  requires  tluit  tlïe  Attorney- 
(b-neral  should  bave  grounds  laid  before  him  to  .satisty  hiiii 
that  it  is  proper  the  writ  should  issue.  We  bave  had  before 
us  a  copy  of  the  délégation  from  the  Attorney-(jîeneral  to  Mr. 
Ramsay,  in  which  the  reason  a.ssigned  is  the  inunediate  de- 
partui'e  of  the  Attorney-(jeneral.  VVhere,  in  such  a  ca.se, 
would  the  rosponsability  rest  ^  Could  a  procuration  of  that 
kind  throw  any  responsibility  on  Mr.  Ramsay  /  It  is  a  ntere 
procuration,  and  conveys  no  authority  to  him  to  advise  the 
Crown,  as  is  neccssarily  doue  when  the  writ  is  eithcr  granted 
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(»i-  refuHod.  The  exorcise  of  such  power  is  incident  to  thc  oflSce 
(if  Attorney-Cienerul,  and  cannot  l>e  delegated.  I  ani  clearly  of 
opinion  that  tlic  writ  <»f  error  in  tliis  caae  lias  been  used  niost 
iinpr»)vidontiy. 

Avi.wiN,  J.,  said  :  I  feei  it  to  l»e  iny  duty  to  8ay  that  the  act 
of  issuin^  the  writ  of  error,  as  was  done  in  tliis  case,  is  the 
inost  unconstitutional  that  has  ever  been  heard  of.  The  law  as 
well  us  the  practice  in  relation  to  obtaining  tho  issuing  of  the 
writ,  is  well  estahlished.  The  Attorncy-General,  being  of 
course  in  tins  office,  application  is  madetohini  in  writing.  Hc 
then  requires  the  applicant  to  gi>  e  notice  to  the  opposite  part- 
ies (as  in  this  case  there  was  a  private  prosecutor)  to  appear 
hefore  hiin  to  shew  cause  against  the  application,  and  having 
lu^ard  both  parties  the  Attorncy-General  exercises  the  prero- 
;;ative  of  the  Crown,  by  signing  a.Ji(d  for  the  writ  of  error,  if 
he  sees  fit.  Now,  in  the  présent  case,  n«>thing  of  the  kind  took 
place,  but  we  find  that  the  exécution  of  a  juilginent  of  one  of 
the  highest  Courts  in  this  country  is  suddenly  stuA'ed  by 
such  an  opération  as  the  niere  signature  of  Mr.  T.  K.  Ram- 
sfiy.  And  how  does  Mr.  T.  K.  Ranisay  uct  ?"  He  produces 
il  procuration  froni  the  Attorney-General,  which  commences 
by  stating  that  as  he  was  about  to  leave  the  country,  you, 
Mr.  Kanisay,  will  do  so  and  so.  The  moment  the  Attorn- 
ey-General was  about  to  leave,  his  power  ceased  :  his  maii- 
iliit  to  Mr.  Ramsuy  was  worthless.  How  stands  the  law? 
If  the  Attorney-General  Icavos,  then  the  power  rests  in  the 
SoIicitor-tJt'neral  most  un(juestionablv  :  and  how  is  it  then, 
cvcn  if  there  were  no  Solicitor-General,  that  the  rights  of  the 
Crown  could  be  entrusted  to  any  third  party,  by  a  simple 
procuration  of  the  kind  ?  If  such  a  course  as  this  could  be 
tolerated  no  man's  life  or  property  could  be  safe.  I  regard 
this  as  unconstitutional,  and  a  departure  from  well  established 
rulfs  of  a  most  glaring  description.  I  was  prepared  yesterday, 
atter  the  argument,  to  give  my  décision  that  the  writ  of  error 
should  be  (juashed  at  once,  and  it  is  now  quaf-hed  ignomi- 
niously. 

DrvAL,  C.  J.,  said  :  The  question  raised  in  this  case  is  one 
of  very  great  importance,  and  involves  thr  considération  of  a 
constitutional  principle  affecting  the  rights  and  liberties  of 
the  sulijeet.  The  power  of  granting  a  writ  of  error  is  vested 
liy  law  in  the  Attorney-General,  entrusted  by  virtue  of  his 
ortict'  with  the  prérogative  of  the  Crown  in  this  respect.  It  is 
propcr  that  this  power  should  not  be  exerci.sed  by  irrespon- 
siblc  persous,  as  it  nûght  lead  to  serions  results.  In  this  case 
an  indictment  was  presented  by  the  Grand  Jury,  the  Défend- 
ant was  convictcid  after  trial,  and  the  sentence  of  the  Court  is 
pronoimced.  Is  it  right,  then,  tliat  by  a  mère  procuration  from 
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the  Attornoy-( Jouerai  power  slioiild  be  givon  to  uny  indivi- 
«lual  to  Hay  tothe  Judge,  "  your  judgniont  simll  not  Ikî  curricd 
ont  ?  I  sliall  not  «mjuire  wlietlier  the  pi-osecutor  Ims  anything 
t<»  say,  luit  I  will  sign  njiat  for  a  writ  ot'  orn)r,  an<l  thus  stay 
your  proceediugs."  Tliis,  iu  eHect,  is  wliat  was  doue  in  tins 
case.  Has  the  Attorney-CJeneral  power  to  delegate  his  author- 
ity  ?  Clearly  not.  The  law  ve.stH  iu  the  Attoruey-(ieueral  the 
exercise  of  thèse  powers  persoually,  because,  froni  the  higli 
<)ffice  lie  fills,  the  Crown  therebyreposes  confidence  in  hisabil- 
ity  and  attaiumeuts  ;  but  we  do  not  tîud  in  the  law,  nor  froni 
the  nature  ot'  the  office,  anything  to  justify  the  délégation  of 
his  powers  to  another.  ï  aui  aware  that  it  has  Iteeii  usual  to 
Hee  indictmeuts  sigued  by  counsel,  aud  prosecutions  conducted 
by  theni.  as  representing  the  Attorn«'y-(îeneral  :  but  as  to  the 
signature  to  the  iudictnient,  uo  (|ue8tion  could  be  rai.sed,  as  no 
signature  is  uecessary.  Then,  as  to  conducting  prosecution,  the 
question  was  raised  iu  Québec,  aud  Mr.  Stuart,  who  acted  for 
the  Crown,  said  :  So  long  as  the  Attorney-fJeueral  does  not 
object,  the  Court  will  not.  Tlùs  the  Court  assented  to.  But 
the  case  hère  is  i|uite  différent.  Tlu*  prérogative  of  the  Crown 
in  tins  particular,  cannot  be  controUed  by  any  other  than  the 
Attorney-Ceneral  or  Solicitor-CJeneral,  and  we  ha\'e  no  hési- 
tation in  saying  that  their  powers  cannot  lu*  delegated  to  any 
other.  The  niatter  in  niy  uiind  adniits  of  no  doubt  whatever, 
and  I  was  ready  yesterday  to  give  niy  décision.  The  writ  of 
error  niust  be  quashed. 

The  judgnient  was  in  the  following  wurds  :  Tins  (Jourt,  .see- 
ing  that  the  writ  of  error  in  tins  cause  issued  hath  inii)rov- 
idently  and  illegally  issued,  inasinuch  as  the  sanje  was  allow- 
ed  by  T.  K.  Ramsay,  for  and  in  the  nanie  of  Her  Majesty's 
Attorney-Cîeneral,  and  not  by  Her  Majesty's  Attorney-Gen- 
eral,  it  is  ordered  that  the  said  writ  of  error  be  and  the  sanie 
is  hereby  quashed,  &c."  (The  Honorable  Mr.  Assistant  Judgo 
MoNDELET  dissenting.)  (11  J.,  p.  271,  et  2  /..  C.  L  J.,  \}.  57.) 

E.  Cakteu,  .  Q.  C,  for  the  private  prosecutor. 

T.  K.  Ramsay,  for  the  Crown. 

R.  Mackay,  for  Défendant. 
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DE    LA    PROVINCE    DE   gUl^lHEC.  Q\) 

PROOEDURB.-PBHHE  HARIEE.-AHEliDEIEllT. 

Sui'EHioit  ('orRT,  Montn'al,  3()th  April,  l.S6(5. 
('orain  Baimh.ey,  .1. 

CONXCUJ.Y  »xM<)NNEVII.I.E  fit  al. 

Held:  Tliut  wlior  eafnmale  has  been  siied  'asa  widow,  but  is  in  real- 
ity  ili»  wif«  of  tho  oiher  Di^fenduiit,  who  liaH  been  siind  in  his  qnaiity  of 
exoctitor  of  ii  will,  and  tlie  return  t>f  servico  establlr-hes  that  the  copy  of 
tiio  writ  and  dm-larution  for  tbe  fentale  l)efen<lant  was  Icil  with  tht 
Miuli'  Defemlaiit  personaily,  tii«  Plaintitf,  niay  amend  tlie  writ  and 
lieclaralion  so  aH  to  Hexcribè  tlio  feinale  Défendant  rorrectiy.  (I) 

Tliis  was  a  motion  by  Plaintift'to  aincnd  the  writ  and  déclar- 
ation. (  Mit'  of  the  IK'ftMwlants  wa.s  .sued  Jit'  a  widow,  and  the 
copy  of  writ  and  d«'ohiration  for  hor  had  b«'on  hund<Ml  to  the 
nther  l)«'f»'ndant,  wlm  wjih  .sucd  jus  an  c.xecutor,  and  wlio  wa.s 
aiso,  in  rcality,  th«'  Imsband  of  the  tVrnah*  Défendant.  The 
fcninle  J)efendant,  nssisted  by  her  hu.sltand,  fyh'd  an  exception 
à  1(1  fonne,  on  the  fjround  that  the  .suit,  having  b«'en  in.stitut- 
ed  against  heras  a  widow,  whereas  she  was  a  niarried  wonian, 
was  ntill.  The  Plaintitf  thereupon  nioved,  inaHinuch  as  the 
liiisband  was  really  a  party  Défendant  to  the  record,  and  had 
iiotonly  be»-n  duly  .served  with  a  sumnions  hiinself  (although 
in  a  différent  (piality),  but  had  aIso  received  personal  service  of 
the  writ  and  delaration  for  his  wife,  that  the  writ  and  dé- 
claration niight  l)e  aiuended  in  such  wi.se  as  to  descrilie  the 
fcniale  Défendant  as  the  wife  of  the  niale  Défendant. 

Per  Ci'RIAM  :  As  the  husband  is  really  a  party  to  the  record, 
niid  has  received  the  .service  intended  for  the  wife,  I  can  .s»* 
no  injustice  in  granting  tliis  motion,  lait  Plaintiff  nuist  of 
course  pay  the  costs  of  the  exception.  The  motion,  is  therefore, 
granted.  (Il  J.,  p.  192.) 

SriiACHAN  Bethine,  Q.  C,  for  Plaintif!'. 

I)ori(»\  and  DoiîloN,  for  Défendants. 


I)  V.  ml.  .■>.•?<:.  V.  C. 
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Cour  i»u  Ban«;  de  i-a  Heine,  En  App«'l, 

Montival,  0  I)fVoiiil»ro  ISOS. 

PrésHdtH:  DuvAL,  .lu^'c-on-Ohef,  Caiion,  J.,  Dkummoni»,  .]., 
Badolky,  .1.,  et  Ii()RAN(iEn,  .1.  A. 

RoDKBiCK  MoLennan  (Dc^feiuleur  principal  et  Demanjleur  en 
faux  en  Cour  Inférieure),  Appelant  ;  et  Kenneth  Dewaii 
(Deinan<luur  principal  et  Défendeur  en  faux  en  Cour 
Inférieur),  Intimé. 

Jugé:  lo.  Qiio  (Jans  nii  testament  solennel  il  faut  que  le  notaire  et  Ioh 
t<^moinR  instnimentairen  entendent  la  langue  du  tcHtatenr  et  celle  ilan» 
laquello  le  testament  est  ré<li((i''. 

io.  Qu'en  (•ons''quence,  un  testament  rédi(j[^'  en  français  par  un  iiotuiro 
qui  n'entendait  pas  le  testateur  «pii  ne  parlait  et  n'entendait  (|iie  !*■ 
&aWiV,  en  présence  de  deux  témoins  dont  1  un  entendait  le  Gaelù;  main 
n'entendait  pa»  le  françain  et  l'autre  servait  d'inierpr/'te,  doit  être  déclaré 
faux  et  nul.  il^ 

L'Intimé,  eeH.si(»nnaire  de  Fiiday  McLennan,  qui  était  le 
légataire  universel  de  Kenneth  McLennan  et  de  C^itherine 
McL«;od,  ses  père  et  mère,  poursuivait  l'Appelant  pt)ur  recou- 
vrer un  immeuble  (|ui  avait  appartenu  aux  testateurs.  Avant 
de  répondre  a  cette  demande,  l'Appelant  s'est  porté  Demandetn- 
en  faux,  tant  contre  les  minutes  que  contre  les  expéditions  des 
testaments  de  Kenneth  McLeiman  et  de  Catherine  McLeoiI, 
que  l'Intimé,  Demandeur  en  Cour  Inférieure,  avait  invoquées 
(lans  .sa  déclaration  con)me  ayant  été  passés  devant  Mtre  Meil- 
leur le  3  Septembre  1847.  Entr'autres  moyens  de  faux,  l'appe- 
lant articulait  les  faits  suivants,  lo.  que  la  minute  du  testament 
de  Kenneth  McLennan  était  datée  du  3  septembre  1840,  tandis 
qu'il  n'a vaitjajnais  fait  de  testament  ledit  jour  trois  septembre 
1840,  et  que  l'expédition  prcxluite  par  l'Intimé  était  datée  du  M 
Septembre  1847  ;  2o.  que  Kenneth  McLennan  et  Catherine  Me- 
Leod  étaient  tous  deux  nés  en  Ecosse,  et  qu'ils  ne  parlaient 
ni  la  langue  anglai.se  ni  la  langue  fran(;ai.se  mais  seulement  le 
GaeLic,  que  ne  comprenaient  ni  ne  parlaient  le  notaire  et  les 
témoins  ;  (pie  ces  testaments  n'avaient  ptis  été  dictés  par 
Kenneth  McLennan  et  Catherine  McLeod,  et  (pi'ils  ne  leur 
avaient  pas  été  lus.  Il  était  admis  que  les  testateurs,  qui  n'ont 
pas  .signé  les  testaments  dont  il  est  question,  ne  parlaient  et 
n'entendaient  que  le  Gaelic  ;  que  le  notaire,  qui  a  rédigé  les 
testaments  en  français,  ne  parlait  et  n»;  comprenait  que  la 
langue  française  ;  que  l'un  des  témoins  ne  parlait  et  ne  com- 
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(l)  V.  art.  843  C.  C. 
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pn'iiiiit  »|U<'  l'anj^laiM  et  !»•  ^/(»/'//r,  «*t  qii»»  l'iiutiv  témoin  parlait. 
l't  coniprt'iiait  l'an^Hais,  !»•  ïraii«;aiH  et  I»'  (hielir,  en  sort«  quil 
n'y  avait  (ju'un  soûl  témoin  <|ui  pouvait  comprentlro  le  notaire 
et  !«!.«  testateurs.  Il  était  «le  plus  prouvé  (pio  le  testament  «le 
Keiuietli  Mcf>'nnan,quoi«pie  daté  du  .S  septeniltn*  1H40,  n'avait 
été  l'ait  «(u'en  l.S47:(|Ue  l'expédition  portait  une  date  et  la 
minute  une  autre.  \a\  Cour  Siipérieure  a  renvoyé  l'inscription 
de  faux  d.'  l'Appelant,  le  'M)  Avril  IHOO,  S.MITH,  J..  et  ce  juge- 
iiient  a  été  confirmé  par  la  Cour  de  Revision,  à  Montréal,  le 
'M)  avril  IS(i7,  SMrrH,  .1.,  Hkktiiklot,  .1.  et  Mt>NK,J.  L'extrait 
suivant  du  taetum  de  l'Appelant  contient  le  résumé  des  ntoyens 
de  droit  et  de  fait  sur  les(piels  il  fondait  son  appel  :  "  La  Cour 
"  Supérieure  et  la  Cour  «le  Hevisi«)n  «uit  «lécidé  «pj'un  notair«« 
"  ptaivait  faire  un  testament  .sans  comprendre  le  te.stat«*ur,  et 
"  sans  que  le  testat«'Ur  le  e«)m|)rît,  «|ue  le  n«ttaire  pouvait  r«'m- 
"  plir  !«'  lait  «le  la  loi  en  fai.sant  au  testat«'Ur  la  lecture  d'un 
'  testament  «lans  une  lanj^ue  «piil  ne  c«>mprenait  pas,  et  que 
"l'un  «les  témoins  ne  c«)mprenait  ptus  non  plus  ;  enfin,  qu'un 
"  testament,  fait  «-n  1847,  pouvait  valoir,  lors  niênu'  «pi'il  n'était 
"  daté  «pi«M|«'  1840,  «'t  que  la  c«)pie  p«)uvait  porter  une  dat«' 
'•  «liHërente  «le  la  minute  sans  qu«'  ni  I'uuj^  ni  l'autre  ne  fut 
faus.se.  Les  minutes  «le  c«^h  doux  testaments  .sont  signées  par 
"  H.  K.  Charleh«)iH.  N.  P.,  qui  n'ét»iit  pas   pré.sent  lorsqu'elles 

•  ont  été  faites  et  dont  la  siirnaturt!  n  «'st  pas  reporté«'  sur  les 

•  t'«)pi«'s.  L'Appelant  eroit  «pie  la  première  condition  requi.se 
"  p«»ur  la  validité  «l'un  testanu'iit  authenti«pie,  c'est  «^ue  le 
■'  testateur  «pii  !«•  dicte,  le  notaire  qui  le  ré<lige,  et  les  témoin» 
"  i|ui  y  a-ssistent  puissent  se  compren«lre  (  1)  :  et  qu'il  est  égale- 
"  UH'ut  essentiel  que  tout  acte  authenti<pie  et  surtout  un  te.sta- 
"  ment  ait  une  «late  certaine  (2),  et  que  la  minute  et  la  copie 

'  p«>rt«'nt  la  môme  «late,  .sans  (pioi  l'une  ou  l'autre  devra  néces- 
"  sairement  être  déclarée  fausse  (3)." 

di  (;<hU>  Civil  u.c..  Art.  847  ;  Ofinoloiube,  T.  21,  i».  '_»«4  ;  No.  L'ôl  :  Voici 
un  tvHtatoir  <|iii  vuiit  faire  mou  toHtainuiit  Uiiiih  un  idioin*;  étniiiger  ;  c'uHt  uit 
AnjjIiii.H  piii  «'xuuipli',  ou  un  Alleniiind  t|ui  ui>  parle  «pu;  s»  langue  nationale  ;  ou 
Itien  un  AlMitcipii,  un  Breton,  un  Provençal,  «jui  ne  peut  «'exprimer  ijue  «lanti 
le  fmtoin  lie  na,  province.  Il  etit  évident  «l'abord,  (|u'tl  faut  que  la  langue, 
l'iilioiue  «)U  le  patois  dont  il  va  se  Mervir  soient  conipriH  pur  le  notaire  et  les 
tiMiioins.  Aucun  trucheuient  ou  iuterpn'-te  ne  pourrait  se  placer  entre  le  testa- 
teur et  le  notaire  et  les  ti^nioins.  Le  ni«''ine,  T.  21.  p.  210-1,  No.  197  ;  Ricard, 
lUx  Doiiatioiin,  No,  1568,  No.  HMW  ;  Troplong.  (/«i  /tonn/iniii  el  Ttxiaiiicnt», 
N'o.  I.V2.")  ;  Merlin,  t^uest.  de  droit,  vo.  Tf.x/aiin  n/,  S  17,  ai  t.  4  ;  Merlin,  Quest. 
de  Droit,  vo.  Témoins  Instr'imfiitniriM,  g  18  ;  Toullier,  T.  '>,  p.  3J»5,  6,  7,  8,  !(, 
et  44.^  ;  .Marea«l«-,  T.  4,  p.  »«t7  ;  Duranton,  T.  »,  Nos.  7»  et  80  ;  Cfun  Delisle. 
Hoii  et  Ttël.  Art.  »72,  No.  7  ;  iSacijhariae,  T.  5,  p.  100  ;  Rousseau  de  Laconil>e, 
vo.  Témoin»,  ïSect.  4,  No.  l.">  ;  liourion,  T  2,  i).  .'J09,  Nos.  IM  et  40  :  CJrenier, 
T.  2,  N'o.  255. 

(2)  Merlin,  Répertoire,  vo.  Testament»,  p.  1.37  ;  Guyot,  Répertoire,  vo.  Arte, 
I).  1.T8.  2e  col. ;  Duranton,  T.  9,  No.  .53  ;  Code  Civil  du  B.  ( '.,  art.  844  et  8M-5. 

(S)  Code  Civil  du  B.C.,  art.  8Bfi,  121  B. 
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M.  Le  Juge  Lob\woi!:k,  rappelant  les  termes  de  l'art.  289 
dt  la  Coutume  de  Paris,  qui  exige  que,  pour  qu'un  testament 
soit  réputé  solennel,  il  faut  qu'il  ait  été  dicté  et  nommé  pa  *  le 
testateur  aux  notaires,  curé,  ou  vicaire  général,  et  à  lui  lu  et 
relu  en  préHence  desdits  notaire,  curé  ou  vicaire  général  et 
témoins,  dit  qu'il  ne  pouvait  y  avoir  de  doute  (|ue,  pour  rem- 
plir le  but  de  la  loi,  il  fallait  que  le  notaire  et  leu  témoins 
fussent  en  état  de  comprendre  ce  que  le  testateur  dictait  au 
notaire,  et  ce  que  le  notaire  écrivait  sous  cette  dictée.  Un 
notaire  qui  n'entendait  pas  la  langue  du  testateur  ne  pou- 
vait écrire  sous  sa  dictée,  de  même  un  témoin  qui  n'entendait 
pas  la  langue  dans  laquelle  le  testament  était  écrit  et  dicté 
•levait  ^tre  considéré  comme  un  ténK>in  qui  n'était  pas  présent 
à  la  lecture  du  testament  puisqu'il  n'y  comprenait  rien.  De 
fa'r.,  il  n'y  avait  que  le  témoin  Grinsell  qui  fut  idoine  puisaue 
lui  seul  entendait  et  le  langage  du  testateur  et  celui  du  notaire. 
Il  pouvait  h  son  gré  cluinger  les  dispositions  du  testament, 
puisque  c'est  lui  qui  tran.smettait  au  notaire  les  volontés  du 
testateur  et  <|ui  ensuite  traduisait  au  testateur  ce  que  le 
notaire  avait  écrit  ;  ni  le  Tiotaire,  ni  Morisoii,  l'autre  témoin, 
ne  pouvaient  le  ctmtrôler,  parce  que  le  premier  ne  comprenait 
pas  le  langage  (<u  testateur  et  que  le  second  ne  comprenait  pas 
celui  du  testament.  En  France,  où  la  loi  exige  que  tous  les 
actes  soit  rédigés  en  langue  française,  la  question  s'est  souvent 
présentée,  si  un  étranger  qui  n'entendait  pas  la  langue  fran- 
çaise pouvait  y  faire  un  tcsttiment.  Les  tribunaux  ont  décidé 
qu  il  le  pouvait,  mais  k  la  condition  que  le  notaire  et  les 
témoins  entendissent  la  langue  du  testateur  et  celle  dans  la- 
quelle le  te:st;aH.ent  était  rédigé,  et  les  auteurs  recommandent 
(jue,  «lans  ce  cas.  U?  notaire  rédige  le  testament  <  n  français  rt 
m*'tte  en  regard  une  traduction  dans  la  liiiigue  du  testateur. 
II  est  évident  qu'ici  'e  notaire  ne  pouvait  faire  cette  traduc- 
ti(m  puisqu'il  n'«mtendait  pas  un  ntot  de  (iadic,  qui  était  I»» 
seul  idiome  dont  les  testateurs  se  sc^rvaient.  Pour  ces  raisons, 
le  jugement  doit  être  infirmé  et  les  testaments  déclarés  faux. 

M.  Le  .Jrj(iE  Baimjley  concourait  dans  les  motifs  exprimés 
par  le  savai:t  juge  (jui  l'avait  précédé,  Les  testaments  argués 
de  faux  n'étaient  pas  r<euvre  des  testateurs,  mais  bien  du  té- 
moin (îrinsell  qui  seul  avait  compris  les  tt  stuteurs  et  le  notaire. 
L'on  ne  pouvait  donc  pas  dire  que  ces  testaments  fussent  r<^x- 
pression  des  volontés  des  testateurs.  Sous  un  autre  rapport, 
le  testament  de  Kenneth  McLennan  devait  encore  être  annulé. 
La  minute  portait  la  date  du  3  septembre  1840,  tandis  que 
l'expédition  produite  par  l'Intimé  ét»vit  du  3  .septembre  1847. 
Or  la  minute  et  la  copie  ne  pouvaient  pas  être  toutes  deux 
authentiques,  et  cependant  porter  une  date  différente,  l'une  ou 
l'autre  devait  être  fausse.     Il  était  d'ailleurs  prouvé  que  ce 
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testament  avait  été  fait  longtemps  aprè:>  1840,  et  comme  tout 
acte  authentique,  et  surtout,  lorsque  cet  acte  est  un  testament, 
iloit  avoir  une  date  certaine,  ainsi  que  l'ordonnance  de  Blois 
l'exige,  il  est  évident  que  le  testament  de  Kenneth  McLennan 
n'a  pas  de  date  certaine,  et  que,  pour  cette  raison,  il  devra  être 
déclaré  faux. 

DiiVAL,  juge  en  chef:  Il  n'est  pas  nécessaire  do  citer  beau- 
coup il'autorités  pour  faire  voir  que  ces  testaments  sont  i*adi- 
calement  nuls  et  faux.  Si  le  notaire  et  le  témoin  Morison 
étaient  appelés  en  témoignage,  et  que  l'on  demanderait  au 
notaire  ce  que  les  testati^rs  lui  ont  dicté,  il  serait  obligé  J'a- 
vouer  qu'il  n'en  sait  rien.  De  même,  si  Morison  était  interrogé 
sur  ce  que  le  notaire  a  lu  aux  testateurs,  il  admettrait  qu  il 
n'y  a  rien  compris.  Cela  suffit  pour  démontrer  (jue  ces  testa- 
ments ne  peuvent  être  maintenus,  et  la  Cour  est  unanime  à 
infirmer  le  jugement  de  la  Cour  Supérieure. 

Le  jugement  a  été  motivé  comme  suit:  "  Lji  (\)ur,  considé- 
rant que,  d'après  l'article  289  de  la  coutume  de  Paris,  qui  est 
la  loi  qui  régit  cette  cause,  pour  puter  un  testament  solennel 
passé  par  un  notaire  et  deux  téiu'  ns,  il  faut  qu'il  soit  dicté  et 
iiominé  au  notaire  par  le  testateur,  et  qu««  ce  testament  lui 
soit  lu  et  relu  en  présence  du  nottiire  et  des  témoins;  que 
cette  dictée  ne  peut  avoir  lieu  dans  le  cas  où  le  notair(>.  (pii 
prétend  recevoir  un  testament,  ne  con>prend  ptw  le  langage 
du  testateur,  et  également  que  la  lecture  ordonnée  par  la  cou- 
tuiiH'  ne  peut  se  faire  valablement  que  quand  le  testateur 
(comprend  la  langue  dans  laquelle  le  testament  a  été  écrit  et 
lui  est  lu,  qu'interpréter  autrement  cette  disposition  ne  ferait 
que  prei-rire,  pour  cette  dictée,  et  cette  lecture,  l'accomplisse- 
ment de  formes  vaines,  n'ayant  aucun  objet  utile  et  dont 
l'omission  ne  pourrait  affecter  la  validité  «lu  ti'stament,  et  que 
cette  interprétation,  non  seulement  pervertirait  le  but  de  la 
loi,  mais  serait  en  contradiction  directe  de  la  jurisprudence 
constante  et  établie  en  France  et  dans  ce  pays,  sous  cet  article 
de  la  coutume  :  Considérant  <|ue  les  témoins,  appelés  »ui  testa- 
ment pour  remplir  le  but  de  cette  v«x»tion,  (pii  est  de  contrô- 
ler la  rédaction  de  l'acte,  doivent  compn'udre  la  langue  dans 
laqjielle  le  testament  a  été  dicté  K>ar  le  testateur  au  notaire%'t 
écrit  par  ce  dernier,  afin  <le  s'aiwurer  si  le  testament  a  été 
écrit  tel  qu'il  a  été  dicté,  et  lu  f,el  «ju'il  a  ét«''  écrit,  et  qui'  la 
présence  de  deux  témoins  (pli  n'auraient  luis  cette  cimnais- 
sance  ne  remplirait  pas  le  but  de  la  loi  :  (fimsidérant  (|ue  les 
testaments  argués  de  faux  de  Kenneth  McLennan  et  d»- 
Catherine  McLeod  ont  été  re<,'us  par  un  notaire  (pii  n'enten- 
•  lait  pas  la  langue  (itveli()ue,  le  seul  idiome  co^mu  «Us  testa- 
teurs, et  «>nt  été  écrits  en  fran«,'ais,  langue  ignorée  «l'eux  :  qn«' 
iesdits  t<'staments    n'<mt  pas  par  consf'quenl  été  dictt's  diree- 
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tement  par  le  teHtateur  dans  la  langue  dans  laquelle  ils  ont 
été  écrits,  mais  «lu'ils  ont  été  dicté  par  les  testateurs  en 
(}aeli(|ue  et  traduits  an  notnire  v.n  f ranimais  par  John  OrinKoU, 
un  des  témoins  appelés  aux  testaments,  et  qu'ils  ont  été  par 
le  notaire  lus  en  français  et  traduits  en  Gaélique  par  John 
Grinsell,  ce  qui  n'a  pas  constitué  la  dictée  et  la  lecture  vou- 
lues par  la  coutume,  et  qu'au  contraire  cette  dictée  et  cette 
lecture  ont  été  des  actes  auxquels  la  loi  ne  peut  reconnaître 
aucun  efl'et  légal  l't  ([u'elle  ne  peut  traiter  que  comme  entachés 
de  nullité:  C/onsidérant  qu'à  part  cette  imperfection  résultant 
de  l'ignorance  réciproque  des  langues  des  testateurs  et  du  no- 
taire, et  du  vice  de  la  dictée  par  int»!rprète,  il  appert  que  les 
testaments  en  (question  sont  encore  entachés  de  nullité  par  le 
fait  que  l'un  d(\s  témoins  appelés  auxdits  testaments,  savoir, 
Xorman  Morison,  ne  comprenait  pas  la  langue  fran(;ais(;  dans 
la(|netl(>  ils  ont  été  rédigés,  ignorance  (|ui  a  fait  défaillir  le  but 
<le  la  vocation  de  ce  témoin,  (pli  a  ét<''  de  contrôler  la  dictée  et 
la  lecture  de  ces  testaments  comme  susdit,  et  que  ce  témoin 
lu?  peut  ♦*tre  considéré  conune  ayant  été  présent  aux  testji- 
Mients  qui  i\<  peuvent  pas  êtit?  traités  comme  ayant  été  re<,'us 
devant  un  not lire  et  dyux  témoins:  (considérant  (jue  les  tes- 
taments en  question  n'<mt  pas  été,  suivant  h;  \œu  de  la  loi, 
dictés  et  nonunés  par  les  testateurs  au  notaire  et  par  lui  à  eux 
lus  et  relus  en  présence  des  témoins  et  ne  sont  pas  partant 
des  testaments  sfilennels,  qu'ils  ne  peuvent  être  convertis  en 
au'june  autre  fornu»  valable  n'étant  ni  mystiques  ni  olographes 
et  n'ayant  pas  les  contlitions  voulues  par  les  lois  anglaises 
pour  constituer  des  tcstiimcnts  valables  dans  la  foi'me  anglaise, 
qu'ils  doivent  être  eimsidérés  comme  «les  nullités  complètes 
]iour  les  raisons  susdites  ;  et  qu'il  n'y  a  pas  heu  de  prononcer 
sur  les  autres  nioyens  de  faux  de  l'Appelant,  tirés  de  la 
fausseté  «le  leurs  dat«»s,  ni  du  défaut  d»*  conformité  d«'8  «lates 
«•ntre  les  minutes  et  les  copies  pour  déclan'r  faux  le8«lits 
testJinKîuts,  «|ue  le  notaii'e  aHirme  avoir  été  dictés  par  les  tes- 
tutiMirs  et  à  eux  lus  et  r«'lus,  et  (ju'il  y  a  mal  jugé  dans  les 
jugesnents  (pii  en  ont  maintenu  Ir.  validité  et  rejeté  l'inscrip- 
tion «le  faux  de  l'Appelant,  a  cjvssé  et  casse,  &c.  "  (11  J.,  p.  lîXi, 
et  i:i  J.,  p.  102.) 

DcmioN,  DoiiioN  «'t  Geokfriox,  pour  l'Appelant. 

DonTRE  et  DoiîTUE,  pour  l'Intinu'. 
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nmiAH  HABiaAOE.H)nE8nOR  A8  TO  VALIDITT. 

SuPERioR  Court,  Montréal,  9tli  July,  18G7. 

Coram  Monk,  J. 

CoXNOLLY  V8.  WooLRiCH,  <wd  JoHXsoN  et  uL,  Défendants  par 
reprise  d'instance. 

William  Connolly  was  born  altout  1786,  at  Lachine,  in  Lower  Canada, 
wliicb  was  bis  original  domicile,  ami  remainec]  tbere  till  tb«  âge  of  16, 
wben  he  went  to  tbe  Nortb  West  teiritories,  where  he  resided  at 
différent  p(Wt8  of  tbe  Nortb  West  Company  for  30  yearn.  In  1803,  at 
tbe  âge  of  17  yeara,  be  took  to  live  with  bim,  tif  bis  aquaw  or  Indian 
wifn,  an  Indiai)  '  "1,  tbe  dar.gbter  of  an  Indian  ('bief,  witb  tbe  conaent 
of  lier  fniher.  i  cobabited  witb  ber  as  bie  squaw  or  Indian  wife, 
ac'ooniiiig  •'•  llu'  u^agea  and  onstoniH  of  tbe  Crée  nation  to  wbicb  nhe 
iieloiiged.  l'iiey  cobabited  in  tlie  Indian  conntry,  and  were  faitbAil  to 
oiio  ai'otbor  tbère  for  'Jx  yearn,  and  bad  a  family  of  six  cbildren.  They 
came  to  Lower  Canada  in  1831  and  cobabited  tbere  for  a  sbort  time  as 
htisband  and  wife.  In  Ix'  "  'onnolly  left  bis  aqnaw  and  bad  a  maniage 
ceremony,  after  a  <îi8|  !•>...,, un  by  the  Binhop,  celebrated  between  hlm- 
self  and  bis  second  cousin  Jtiba  Wo«<Irich,  according  to  tbe  rites  of  the 
Roman  Catbolic  Ciiurcb  in  Lower  Canada  where  lie  continued  to  be, 
and  from  tbat  time,  till  bis  death,  in  1849,  cobiibited  witb  ber  as  bis 
wife. 

H(ld:  ]'  That  tlioujri.  the  Hudson's  Bay  Company's  Charter  is  of 
doiil)tfiil  vnlidit  \  y  '  i  vaiid,  the  cbartered  limita  of  tbe  company  did 
not  extend  we8tw<^iti  ieyond  navigable  waters  of  tbe  rivera  flowing 
into  tbe  Bay  ; 

2"  Tbat  the  English  Commcm  law  prevailing  in  tbe  Hudaon's  Bay 
territories,  did  not  apply  to  natives  who  were  joint  occupants  of  the 
tcrritoriex;  nurdid  it  8U|mr8wle  or  abrogate  even  within  tbe  lirait»*  of 
tbo  Charter,  the  laws,  UHagen,  Rud  ciiHtonin  of  tbe  aborigines; 

3*^  That  no  other  |)oi'tion8  of  the  Knglisb  Common  law  than  that 
introduced  by  King  Charles"  Cbarter  obiains  in  Hudson's  Bay  Territo- 
ries ; 

4"  Tbat  tbe  Englisb  law  wao  not  introduced  into  tbe  Nortb  Weat  ter- 
ritories by  tl.e  cession  by  France  to  England,  nor  by  royal  Proclama- 
tions subséquent  to  that  <iate  ; 

•')"  Tbat  neitbcr  tbedecreeHoftbecoueicil  of  Trent,  nor  the  ordinanc>e8 
nf  tbo  Kroncb  kiiigs,  nor  tbe  Brititdi  MHrriagc  Acta.were  law  nor  in  force 
at  Hat  Hiv»<r,  or  in  any  |>art  of  tbe  Nortb  West  Territories,  in  1808; 

ti''  Tb:>t  a  narriage  <-ontracted  where  tbere  are  no  priest,  no  magid* 
trates,  no  .ivil  or  religions  autbority,  and  no  rcgisters,  mav  N?  proved 
by  oral  evidenie,  aiid  tbat  tbe  adniV«sion  of  tbe  j)artieH,  coti.  ined  witb 
lonc  cohabitation  and  reput,  will  bc  the  best  évidence  ; 

7^'  That  such  a  murriage,  thongb  notaccompanied  by  any  roligious  or 
(ivil  ceremony,  is  valid. 

Sitiihir:  Tbat  noljjgamy  »''d  divorce,  or  répudiation  at  will,  prevail 
among  t.!ie  Creci  Indiann  \vl,    are  pagans  ; 

8^'  That  an  Indian  niarriage  Iwtween  a  Christian  and  a  woman  of 
tbat  nation  or  tribe  ia  valid,  notwitbstanding  the  aasumed  existence  of 
iMilygamy  and  divorce  at  wi  I,  wbicb  are  no  olstacles  to  the  récognition 
f)y  oiir  court»  of  a  marriage  contracted  according  to  tbe  usages  and  cus- 
toms  of  tbe  country  ; 

9°  That  a  Christian  marrying  a  native  according  to  their  usages,  can- 
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not  exercise  in  Lower  Canada  the  right  of  divorce  or  répudiation  at 
will,  thougli  Semble :— lie  niiglit  hâve  done  so  anionr  i.he  Crées; 

1(1"  That  an  Indian  niarria>;e,  aecording  to  thb  usage  of  tlie  Crée 
country,  followwd  by  cohabitation  and  repute,  and  the  bringing  up  of  a 
numerous  family,  wilI  be  recHignised  an  a  vahd  marriage  by  our  courts, 
and  that  such  a  marriage  is  valid  ; 

11"  That  Connolly  never  lost  liis  domicile  of  birth  and  never  aci|uired 
onein  the  Imiian  Territories  ; 

12"  That,  under  the  circumstancei:^,  a  community  of  property  existed 
between  him  and  bis  Indian  wife  or  squaw,  an  to  ail  propert>  subject  to 
such  iaw  in  Lower  Canada. 

The  facts  of  this  case  appenr  from  the  remarks  of  the  court 
(Mr.  Justice  Monk)  in  giving  judgnient  for  Plaintiff,  at  Mont- 
réal, the  9th  July,  1807,  as  follows  •  This  is  an  action  insti- 
tuted  the  i^tli  of  May,  1S04,  for  tlie  recovery  by  Phiintiffof 
the  sixth  portion  of  one-half  of  the  estate  in  I)efentlant's  p(».s- 
session  and  chiimed  V)y  Plaintitt"  jus  liis  sliarc  in  a  community 
of  property  allege<l  by  him  to  hâve  existed  Ixîtwc^n  his 
father,  the  hvte  William  (/onnoUy,  and  Suzanne,  Connolly 's 
wife,  mother  of  Plaintift".  The  déclaration  sets  forth,  in  subs- 
tixiice,  that,  in  the  year  1808,  Wm.  Connolly,  at  the  Rivière- 
aur-R<ii»  (Rat  River),  in  the  Rebaska  or  Athabaska  country, 
in  the  part  of  Britisli  America,  known  and  distinguished  as 
the  Hudson's  Bay  Territory,  marricd  an  Indian  woman,  called 
Sananne  Patt-denom,  of  the  Crée  tribe  or  nation  ;  that  this 
marriage  was  celebrated  according  to  the  usages  and  customs 
of  the  Territory,  and  conîd  not  be  otherwise  solemnized.  as 
there  were  no  priests  or  ininisters  residing  there  at  that  time  ; 
that  thèse  parties  lived  together  continuously  and  happily,  as 
husband  and  wife,  from  1803  till  1882,  during  which  periixl 
there  were  born  of  this  marriage  several  children,  of  whom 
PlaintiH'  is  ono  :  that  Wm.  Connolly  died  at  Montréal,  on  the 
8rd  .Tune,  I84!>,  leaving  a  hirge  amount  of  property  in  Upper 
and  Lower  Canada,  which  is  in  part  eninnerated  and  describ- 
ed.  It  is  then  averre<l  that  there  was  no  contract  of  marriage 
between  the  parties,  and  that,  cons«><|uently,  a  comnnmity  of 
property  existed  between  them,acc()rding  to  the  Iaw  of  Ijower 
Canada,  and  that  the  real  and  personal  estât*'  was  actpiired 
during  the  existence  of  the  mjirriage  :  that  Mrs.  ('onnolly  died 
at  Retl  River,  in  the  Huil.son  Bay  T«'rritory,  on  the  14th 
August,  1802,  leaving  Plaintiif  and  several  (tther  chiidren,  lier 
heirs-at-law  ;  that  VVm.  Connclly,  the  father,  Wh  a  will.dated 
in  1848,  l»y  which  lie  beipieatluMl  ail  his  property  to  .lulia 
W«M)lricli  and  to  two  chiidren,  issue  of  a  connection  between 
Wm.  Connolly  and  Julia  NVoidrich  ;  and  that  tins  latter  tiM>k 
possession  of  ail  the  estate,  and  still  holds  it  ;  that  Conn«)lly, 
the  father,  could  dispose  of  only  onehalf  of  the  p"operty. 
inasmuch  as  his  lawful  wife  wiis  living  »it  the  tim«>  of  his 
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(lortth,  aii<l  she  wiw,  consequently,  entitied  to  tlie  other  luilf 
of  tlie  estato,  as  cwttviuve  en  hiei\n  with  her  husbaiid  ;  tlien, 
alli't;inff  baptism  of  children,  in  Deceinber,  1831,  Plaintiff  con- 
L'Iiides  that  he  l>e  d»?claied  pioprietor  of  the  sixth  part  of  bis 
motber's  balf  sbare  of  tbe  estate  bulonging  to  tbe  coininunity, 
and  tbat  Défendant  do  account.    It  jh  to  lie  reniarked,  tbat 
Kfbiuska  or  Artbabaska  is  stated  (wbetlier  in  1803,  or  at  tbe 
tiuH'  of  tbe  l)rin^injç  of  tbe  action,  does  not  appear  very 
certain)  to  bt;  situate»!  wiMiin  tbe  HudisonH  Bay  Territory  : 
and  it  is  also  to  \w  noted  tlmt  Plaintift'  does  not  pray  to  Ihj 
dechired  tbe  legitinuite  oHspring  of   Win.  Connolly  and  tbe 
Inlian   woinan,    Plaintitt's   inotber.    Défendant   pleads   tbat 
(.Connolly  was  never  niarried  to  Susanne;  tbat,  on  tbe  KJtb 
Nbiy,  1832,  be  was  inarried  to  Défendant,  Julia  Woolricb, 
Hccoiding  to  tbe  rites  ot  tbe  C!!burcb  of  Rome,  frnni  wbicb 
date  tliey  enjoyed  tbe  HiatxiH  of  busband  and  wife,  and  tbat, 
in  tbis  niarriage,  tbere  was  continuai  acquiescence  on  tbe  part 
of  Susanne  ami  ber  faniily,  and,  among  otbers.  by   Pbiintitf; 
tliat,  by  tbe  biws  of  tbe    Hudson  Bny  Territory,  and,  particu- 
larly,  sucb  as  were  in  force  at  tbe  Hirièrc-aux-IiatH,  and  by 
tlie  iaw  wbicb  bas  prevailedm  tbat  country  for  tbe  last  100 
years,  no  community  of  pro|)erty  resulted  from  a  marriage 
tbere.    Tbe  Plaintiff  answers  tbat,  at  tbe  time  of  Connolly'» 
pivtended  marriage  to  Julia  VV(M)lricb,  UJtb  May,l832,  Susanne, 
Connolly's  lawful  wife,  was  living,sbe  baving  died  long  after, 
tbat  is,  on  tbe  14tb  August,  18G2;  tbat   VVin.  Connolly  was 
ixtrn  at  Lacbine,  in  Lower  Canada;  tbat  be  luul  not  resided 
in  tbe  H.  B.  Territory  witb  tbe  intention  of  remaining,  but 
intended  always  to  return  ;  tbat  be  was  in  tbj  employ  of  tbe 
Company,   returned  to  Montréal  in    1831,  and  remained   in 
Lower  Canada  ti  11  bis  deatb,  in  1849.  Tbe  Plaintiff  bas  ignored 
entirely  tbe  nuirriage  U-tween  Wni.  Connolly  and  Julia  Wool- 
ricb, and  tbe  suit  bas  been  directed  a^ain.st  ber  as  an  unmar- 
ried  wt)man,  as  a  splnster.  Neitber  by  bis  déclaration,  nor  by 
bis  spécial  answer,  bas  Plaintiff  prayed  tbat  tbis  alleged  mar- 
riage 1k'  dcclareil  null.    It  is  al.so  to  l)e  observed,  tbat  De^'eii- 
daiit  bas  not,  by  ber  p!ea,  asked  tbat  tbe   marriage  e.xi.sting 
bi'tween  Connolly  and   tlu^  Indian  Ixi  d<>clare<i  a  nullity,  or 
tbat  tbe  Court  sbould  bold  tbat  sucb  a  marriage  never  legtilly 
exisud.  Tb«'  only  ipiestions, tbereforc  raised  l»y  tbe  pleadings, 
Hiid   presi'iitrd   fjir  my   adjudication,  are  l*^'  was  tb«*re  a  légal 
marriage  liotween  Connolly  and  tbe  Crée  woman .  and,  if  so, 
2*^  did  a  community  of  property   i-esult  from  tbat  marriag»-, 
imder  tbe  circum.stances  of  tbis  case  /  Upon  tbis  restricte«l, 
but  intelligible  issue,  tbe  parties  proceeded  Ut  tbe  adduction 
oï  évidence  wbicb  will  receive  tbe  carefui  considération  of  tbe 
Court  beivafter.   But,  before  entecing  upon  an  e.xaminatioii  of 
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thiti  tuNtiuHiiiy,  in  ruffard  to  those  points,  where  it  m^y  provc 
concuri'ent  and  conclusivo  ;  where  it  nmy  conflict,  or  bear  a 
lesH  clear  uud  iliruct  proof  of  important  facts,  it  may  be 
proper,  with  a  view  to  a  more  complète  unrlerstandin^  ot  tlie 
real  ditticultieH  of  the  case,  te»  ntate,  generally,  but  briefly, 
what  the  testimony  of  record  establishes  indisputably,  as  mat- 
tere  of  fact,  in  the  opinion  of  the  ('ourt.  VVm.  C'Onn.)lly  went 
to  the  Indian  country,  »ih  a  clerk  in  the  service  of  the  North- 
West,  not  the  Hudson's  Bay  C'ompany,  in  the  year  1H02  or 
IHO.'i.  He  was  stationed  at  the  Rivih'f-tiux-RdtM,  or  Rat 
River,  in  the  Athal>a8ka  district,  which  is  situated,  accordinj^ 
to  Jiidge  Johnson  H  évidence,  aliout  2(M)()  miles  from  York 
Factorv,  and  over  1200  miles  from  the  Red  River  Settlement. 
In  the  year  1808,  he,  by  his  own  admission,  married,  accord- 
ing  to  the  customs  of  the  country,  the  danghter  of  an  Tndian 
chief  of  the  Crée  nation,  nanied  Susanne  Pan-de-uovi.  The 
Crée  Indians  are  a  tribe  whose  territory  is  on  the  Elk  or 
Athaluiska  River,  near  the  Iake  of  the  same  name,  and  which 
is  alout  300  miles  from  the  Rocky  Mountains.  They  wei*c 
both  mitiors.  After  their  allejjed  marriace,  and,  up  to  the 
summer  of  1H8I,  they  appear  to  bave  lived  tojjether  as  hns- 
band  and  wife  at  Rebaska  and  other  posta  in  the  North-West 
country.  it  is  proved  that  lie  continually  acknowledged  and 
treated  this  C 'ree  woman  as  his  wife  during  twenty  eight  yeai-s, 
and  aiso  that  they  had  several  children.  They  lived  happily,  and 
their  conjugal  l'elations,  so  far  as  the  évidence  goes,  were  those 
of  inviolable  Hdelity  to  ea<'h  other.  In  the  year  1831 ,  Wm.  (^on- 
nolly  (who,  jift«îr  the  amalgamation  of  the  two  Companies  liad 
become  a  chief  factor  and  «emlter  of  Council  of  the  Hudson  Bay 
Company  in  1825,)  cami;  m»  Lower  Canada  with  bis  Indian 
wife  and  several  of  his  children.  He  first  went  with  tbem  to 
réside  at  ^St.-Kustache,  where  two  of  his  daugbters  were  bap- 
ti/.e<l  by  a  C'atholic  priest,  i-  îiom,  and  th»-  principal  people 
of  the  localitv,  it  seems,  Con..  v  introduced  Suzanne  as  ni?* 
lawful  wjfe.  She  passed  by  the  imrne  «>f  Mrs.  Connolly,  atid 
a.ssociated  with  the  peopK'  of  St-F'V.t'iche  »ih  his  wife.  After 
remaining  there,  four  or  five  months,  Connolly  came,  with 
Mrs.  Connolly  and  ciiildrtn,  to  Montréal,  and  there  l)oarded, 
tii-Ht  with  bis  sister,  and  afterwa ds  with  a  Madame  Pion. 
Tbere  is  no  proof  to  show  that  any  intimation  was  given  to 
Mrs  C«)nnolly  of  the  «M'currence  whieli  was  ahout  to  t»ike 
])laee  «»n  tlie  l()tli  May,  1H32.  She  was  still  in  Montréal  when 
('ttunolly,  on  thatday.  married  his  .second  cou.sin,  .Iulia  Wool- 
rich,  a  lady  of  good  social  position  and  of  high  respectability. 
It  would  appear  that  the  Indian  wife  felt  verj'  sensibly  this 
désertion,  and  Cbnnolly's  marriage  to  another  woman.  The 
l'laintifl*contend.s  that  this  was  a  ivpudiation  by  Connolly  of 
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hist  luwt'ul  wit'e,  and  tlie  second  mirriage  i»  void.  Some  tirae 
aftor  thèse  oecurences,  Sunanne  was  sent  t<>  the  Rod  River 
SottU'ineiit,  and  was  thcre  supported  in  n  convent  nntil  her 
deuth.  in  IMf>2,  Hret  by  Mr.  Connolly,  and,  after  he  died.  in 
1M4î),  by  Julia  VVooIricli.  Of  the  mai  riage  oï  Wni  (/onnolly 
and  Julia  Wooirich,  there  was  issue  two  ehildren.  JnliaWool- 
ricl)  dicd  on  27th  July,  1M65,  after  inaking  a  will  dated  2Hth 
Jannary,  IH(}1 ,  by  which  she  left  several  legacies,  and,  aniongst 
others,  jE80  to  Sasanna,  and  two  small  leffacies  to  the  Indian 
cliildren,  William  and  Henry  Connolly  ;  but  the  principal  part 
of  the  property,  which  was  considérable,  she  bequeathed  to 
lier  ehildren.  The  Det'endant'scounsel,  Mr.  Cro.ss,  htis  urp'd  in 
ari^iinient  at  great  length,  that  the  Conmion  law  of  Engiand 
previtiled  at  Rebttska,  in  IHOli,  and  that  the  testimony  in  tins 
cas*>  does  not  establish  a  le^ral  marriagi;  i>etween  Wm.  Con- 
nolly' and  the  Crée  woman  under  and  according  to  that  law  - 
tluit  the  usages  and  customs  of  marriage  observed  l)y  unci 
vilizcd  and  pagan  nations,  such  as  the  Crées  were,  cannot  bv 
rce«»guized  by  tins  Court  as  giving  validity  to  a  niarriage,  even 
between  the  Indians  theniselves,  and,  more  particulariy,  and 
niucli  less,  l)etween  a  (/hristian  and  one  of  the  natives;  that 
there  can  lie  no  légal  niarriage  between  two  parties  .st)  situated 
und«>r  th<>  intidel  lawsand  usages  of  barbarians  ;  that  the  broad 
luid  well  recogiiwed  priticiple  that  the  lex  Um'Î  covtructus 
lit'tisrmines  the  validity  of  niarriages  solenuii/ed  in  Christian 
l'Duiitries,  according  to  tlu-  hiws,  sanctions  and  cérémonies  of 
siich  eountries,  does  not  apply  in  the  présent  case,  can  hâve 
m»  applictition  to  the  connection  exist'ng  between  Coiuiolly 
and  tins  Indian  woman:  that, even  if  Plaintitf'  eould  suecfs.s- 
fully  nrge  tins  prineiple  of  the  law  t)f  ail  Christian  nations,  and 
oiuf  s(»  well  known  to  the  common  law  t)f  Kngland,  3'et,  there 
is  no  sutiicient  ])roof  of  the  existence  «)f  any  such  usage  as  that 
contended  for, or  that  IMaintitTs  pnrentswere  evcr  niMrried.cveii 
iiceonling  to  the  cnstonisof  the  Crée  nation  ;  that  there  is  no 
coiitraet,  viîrbal  or  wHtten.  proved  :  no  solennii/ation  of  any 
inarriage  established  :  that  the  coimecti«)n  of  IMaintiff's  parents 
was  fugitivi-, teniporary,dis.soival»le  at  pleasure, and  had  none 
of  tilt!  légal  or  religions  charaeteristic-'  <tf  niarriage  :  that 
pdlygaiiiy  is  one  «*f  the  incidents  or  privilèges  of  barbarian 
life,  and  that  a  law  in  regard  to  niarriage  which  .sanetions 
such  an  aiiti-( 'hristian  usnge,  caniK)t  be  regai»le(|  as  a  foreigii 
law  deserving  of  recogniti«>n  by  tliis  ('ourt;  that  110  presuiiip- 
tiitii  (if  II  niarriage  eau  resnit  fruni  the  eonneetion  of  l'IaintiH's 
pîirciith,  liecau.se  it  was  brokeii  oH' by  Connolly  und  was  n«it 
piTsisteil  in  till  bis  deatli  ;  an«t  this  argument  is  urgt-d  witli 
tlonble  force  in  this  case,  as  it  is  proved  that,  by  th«*  Indian 
liiw   niarriage  was  dissolvable  at   the   will  of  «itlier  narty  ; 
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thai  tho  HtatuH  ot'  huRbiind  aiui  wit'e,  Itotween  Cunnully  and 
Jiilia  Woolrich,  is  undoubted,  is  heyoïid  ail  question,  by  a 
niarria^e  of  30  years  ;  that  Susanne  and  Flaintitt',  lier  child, 
acqniesced  in  tins  niarriage,  and  tliat,  by  gênerai  repute,  and 
by  liiH  baptismal  certiHcate,  it  Ih  shuwn  that  Iuh  ntahin  was 
that  uf  ille^itiniaey  ;  that,  before  he  could  oring  this  action, 
lie  Hhould  hâve  eatablished  a  Hiatus  of  legitiniacy  ;  that  the 
the  inarriage  with  Julia  Woidrich  wiw  soleninized  accordinj; 
to  law,  that  it  iH  and  was  légal,  and  niUHt  be  so  considered 
till  the  contrary  is  judicially  declared  ;  that  this  inarriage  is 
an  effectuai  bar  to  Plaintiff's  pretensions,  and  finally,  that 
there  is  not  and  cannot  be  by  law  any  eonininnity  of  property 
reHidting  froni  this  Indian  niarriage,  evidently  not  to  be 
regardj'tl  an  valid  by  this  Court  ;  and,  if  légal,  that  none 
exists  by  the  law  Kngland,  which  prevailed  at  Rat  Hiver  in 
1803.  There  is  aiso  another  (iitticulty  of  a  technical  charaeter. 
It  wjis  urged  that  this  action  should  bave  l)een  brought  by 
ail  the  childien  issue  of  Connolly's  Hrst  niarriage,  and  could 
not  be  instituted  by  Plaintiff  alone.  The  Hi-st  (juestion  to  be 
disposed  of,  is  whether  the  law  of  Kngland,  in  regard  to 
niarriage,  prevailed  at  Rivière -aux- Hat. s,  in  1803,  or  whether 
the  law  of  France  or  of  hor  contiguous  colonies,  or  the  Canon 
law,  or  the  decrees  of  the  Council  of  Trent,  were  in  force  ;  or, 
finally,  whether  the  Indian  custoiiis  and  UHii||res  C(»nstitute  the 
only  ruie  by  which  this  Court  cuii  be  guided  in  deterniiiiing 
the  vulidity  of  this  niarriage  between  Connolly  and  the  (^'ree 
inaiden.  Mr  Justice  Aylwin  and  Mr  Justice  Johnson  hav(^ 
been  exainined  in  this  cause  as  witnessi.'s.  The  former  gentle- 
man, produced  by  Défendant,  sjiys  :  "  At  the  time  of  the  birtli 
"  of  Plaintif)'  at  Rat  River,  in  1803,  the  Knglish  law  prevailed 
"  in  the  Hudson  Bay  territory,  and  lias  done  so  ever  since, 
"  that  is  to  say,  it  lias  prevailed  since  the  Patent  of  King 
"  Charles,  which  regulated  that  country."  Judge  Johnson, 
witness  for  Plaintiff,  in  cross -exanii nation,  says:  "  The  laws 
"  which  prevailed  throughout  the  Hudson  Bay  territories  are 
"  the  laws  of  Kngland,  with  such  modifications  as  hâve  been 
"  made  by  the  local  C^iuncils  having  authority  under  the 
"  Charter  to  pass  such  laws.  The  Knglisli  conimon  law  was 
"  introduced  into  the  country  at  the  date  of  the  granting  ol' 
"  the  Charter  to  the  conipany  by  King  C'harles.'  Froni  this 
évidence,  and  according  to  tins  liigh  anthority,  we  are  led  to 
infer  that  the  conimon  law  prevails  throughout  the  Hudson 
Bay  territoiy,  in  virtue  and  by  the  ternis  of  the  Charter 
generally,  and  in  regard  to  ail  the  inhabitants  or  occupants 
of  the  territory,  both  natives  and  Kuropeans.  Mr  Hopkins, 
witness  for  Défendant,  lia«l  Inrcn  in  the  .service  of  the  Hudson 
]>a^  Conipany  for  twenty-five  yeais,  and  is  a  gcntlcnuin  ol' 
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^ifiit  intelligence  ;  lie  U>Htifit>s  thut  "  the  laws  by  which  the 
"  Hudson  Buy  territory  in  governed  are  the  laws  of  Ëngland, 
"  nuMliti<'«l  by  certain  régulations  paNsed  by  the  Council  of 
"  tlie  Hudson  Bay  Company."  M r  HopkinH  9.i\da:"  I  know 
"  the  pUice  called  Rebanka,  from  opicinl  intercourw,  and 
"  t'r<nn  liavmg  been  in  the  virinity  ofit.  H  i»  one  of  the  mont 
"  reiiwte.  dinti'id»,  and  in  withoiU  the  limitu  of  the  Hadsmi 
"  Hoy  Company  territorie»  nroper  ;  the  jurifidictio'a  of  the 
"  (hmpany  exteniled  over  thin  pont,  and  atill  extend  over  it. 
"  We  hdd  it  up  to  tvithin  a  récent  date  by  neinirate  licenne. 
"  If  William  Connolly  was  stationcd  there,  it  was  long  before 
"  iiiy  time.  I  hâve  no  knovvledge  of  the  regulationH  of  the 
"  (/onipany  (if  any),  with  regard  to  marriage  in  that  country 
"in  I8().*î."  TIÙH  évidence,  though  prtKjeeding  from  good  au- 
tliority,  leaves  the  Court  in  tloubt  :  Ist.  A.s  to  what  portion  of 
the  laws  of  England  prevailfd  at  Rivière-aiu;- Hatu,  in  iHO'.i, 
to  wlioin  they  were  applicable,  and  how  they  were  introduced 
into  that  particular  di.strict  of  country,  tliough  ail  those 
j,n;ntleinen  seem  to  imply  that  the<e  laws,  whatever  they  may 
be  or  bave  been,  were  extended  to  that  locality  by  the  Charter 
of  Charles  II.  2ud.  As  to  what  morliKcations  had  taken  place 
in  IHO.'Î  and  since,  in  thèse  laws,  within  the  Hudson  Bay 
tcrritory,  or  at  Rivière-a(hx-H<Un.  .Srd.  Whether  the  Atha- 
liaska  District,  within  which  is  situated  La  Rivière-a^ix-Rats, 
was  or  was  not,  in  1803,  within  the  chartered  limits  of  the 
Hudson  Bay  territories,  or  under  the  jurisdiction  of  the  Com- 
pany, in  Huch  a  way  as  to  subject  it  to  the  laws  of  England 
<,'enerally,  and  as  stated  by  the  twi»  îc.i'ned  Judge.s.  4th.  As 
to  whether  there  e.xists  a  native  usage  or  law  of  marriage 
ainong  the  Indians,  either  at  Riv)ère-au,r-Rat>t  or  elsewhere, 
within  the  chartered  limits  of  the  Hu«lson  Bay  territories, 
«listinct  from  the  law  of  England  prevailing  in  that  country. 
The  Court  is  bound  to  resp  et  the  testimony  of  thèse  wit- 
nesses,  so  far  as  it  proves  any  thing:  but  I  shall  proceed  to 
show,  I  think  clearly  and  ccmclusively,  that  the  Athal>aska 
District  never  was  within  the  chartered  limits  of  the  Hudson 
Bay  Company  ;  and  moreover,  admitting  it  to  be  doubtful 
whether  the  common  law  of  England  obtuineil,  even  within 
the  last  mentioned  teri'itory,  to  the  full  e.xtent  stated  bj-  the 
witnesses,  still  it  is  beyon<l  controversy  that  this  law  did  not 
pri^vail  in  the  Athabaska  regi(»n,  at  Ririère-aiw- Rafn,  at  the 
tiiii,'  of  Connolly's  alleged  marriage  with  the  Crée  woman  ; 
and,  in  any  case,  that  the  eustoms  of  the  Crée  Indians  relative 
t(i  marriage  were  in  force  there  at  that  time.  In  doing  so,  it 
will  bu  necessary  for  nie,  in  the  first  place,  to  advert  nrieHy 
to  the  discoveries  made  and  trading  posts  e.stablished  in  those 
vast  ami  remote  régions  of  the  North-west,  previous  to  the 
TOME  xvri.  <i 
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(jliai-ter  urtuilc'd  liy  Cliarluo  11  to  tliu  HutLsou  Buy  Couipuiiy 
in  1070.  Spain,  Knglanrl  and  Franco  huvo  hei^n  the  nioat  pon- 
spionous,  aiiiong  the  Kumpeans  SttitcH,  in  thi;  «liscovcry  and 
eoittnization  of  America.  Ahout  the  year  lf)27,  tlu'  ar  'lority 
of  Krancf  was  .succosst'ully  established  on  tlie  hanks  of  tue  St. 
Lawrence,  thongli  discovery,  huntin^  and  trading;  hy  thcso 
Kuropoans  had  extended  rarther  we.st  previous  to  that  tinie. 
Foity-three  yc^ars  after  tins  date.tlie  Charter  of  King  Charles 
1 1  wius  granted  to  the  Hudson  Hay  (Company,  and,  one  hun- 
(h*ed  years  hiter,  the  whole  of  North  Anit'riwi  lielonging  tu 
France  was  tinally  ceded  to  (Ireat  Rritain.  Long  prior  to  1670, 
and,  ,so  far  hack  as  1005,  Qiud>ec  liad  ^een  estaltli.shed  and 
had  Wecoine  an  important  setthMnetit.  In  the  early  part  of  the 
seventeenth  century,  anterior  to  MV-iO,  th<}  Heiver  and  several 
other  companii'H  had  hei-n  organized  at  Queh«'c,  for  carrying 
on  the  fur  trade  in  the  west,  neur  and  aroimd  the  great  Lakes, 
and  in  tl»e  Xorth-VVest  territory.  The;  enterprise  an«l  trading 
opérations  of  thèse  eompanies  and  the  Fretich  coioniHts  geiie- 
rally  e.xtendctl  over  va,st  régions  of  the  northern  and  western 
uortions  of  this  continent,  'l'hcy  entered  into  treatii's  with  thi- 
Indian  trihes  and  nations,  and  eariied  on  a  hicrative  and  ex- 
tensive  fur  trade  with  tlie  natives.  Neitherthe  French  (lovt.'rii- 
nieiit,  nor  any  of  its  colonists  or  their  trading  a.s.soeiations, 
evei"  attenjpted,  during  an  intercoin-so  of  over  two  huiuh'ed 
years,  to  suhvert  or  modify  the  laws  and  usages  of  the  alxm- 
ginal  trilles,  except  where  they  had  estaiilisned  colonies  and 
permanent  settlements,  and,  then  only  hy  persuasion,  and  os 
the  tieieer  and  more  harbarous  of  the  Indian  nations  receded, 
or  in  the  lap.se  of  time,  when  their  harliarism  had  been  snb- 
dued  by  eontact  with  the  whites,  or  mitigated  by  the  inHu- 
eneesof  Kuroi>ean  civili^cation.  It  is  ipiite  true,  it  is  contended, 
they  had  no  right,  no  lawful  authority  to  do  so  ;  yet,  as  a 
matter  of  fact,  they  appear  to  hâve  whol'y  abstained  froni 
the  exereise  of  any  unjust  or  arbitrary  powor  in  this  respect. 
In  the  prosecution  of  their  trade  and  other  enterprises,  thosi' 
ailventurers  evinced  great  energy,  courage  and  persévérance. 
How  far  they  carried  their  hunting  and  trading  «explorations 
into  the  interior,  1  am  unable  precisely  to  détermine  ;  but  1 
am  inclined  to  think  they  had  extended  them  to  the  Athtt- 
biuska  country,  though  perhaps  not  to  Riin^re-iiitx-Rah, 
where  Connolly  was  stationed  in  1S(KS.  The  Rat  River  locality 
is,  so  near  as  1  can  asctM'tain.sitiiate  in  latitude  iîMo  north,  and 
longitude  west  from  (îreenwich  about  lllo.  It  is  on  the  north 
shore  of  the  lake,  and  altout  000  miles  from  the  Hudson  Hay 
coast.  It  is  due  eaat  îiOO  miles,  from  the  Rocky  Mountain.s, 
and  due  north  from  the  boundary  Une  of  the  United  States 
650  miles,  and  it  is  nearly  the  same  dist»ince,  due  south,  h*«)in 
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tho  Arctic  or  Frozeii  Oceiin.  Of  courte,  tht*  déviations  along 
th(3  existin^  liiio.s  of  tnivel  wouki  iiiake  tlie  (liHtances  l>y  thèse 
nmteH  iiiuch  gioater  thaii  the  estiiiiate  liere  iiuule.  As  In-fore 
stiittMl,  I  havti  no  positive  évidence  tliat  atiy  F'reneh  trader  or 
limiter  virtited  Ri rière-dtw- Riit»  durin^  the  .sixtuenth,  or  the 
Hrst  half  of  the  Heventeenth  et'ntnry,  thou^h  tliere  is  every 
n-ason  to  believe  they  had  lM>en  there.  It  i.s  in  niy  opinion, 
more  than  probable,  ironi  ail  I  uan  collect,  or  learn  froiu  a 
ctiiefid  exaiuination  of  the  authorities  at  niy  coniniand,  thai 
soine  portions  «>f  the  Atliabanka  country  had,  iM'f.ire  1G40, 
bfcii  vi.sited  and  traded  in,  and,  to  sonie  extent,  occupied  by 
tlie  Krench  eolonists  and  traders  in  Canada,  and  their  Buaver 
Coiiipany  fornied  in  l()2n.  Froni  that  date,  durini^  the  thirty 
years  wliicli  inunediately  preceded  the  j^'rant  of  Kiiig  Charles 
II,  in  1070,  thèse  discoveries  and  trading  settlcnients  had  con- 
siderably  increased  in  nuiiibi  r  and  ini|jortanee.  If  this  bo  true, 
it  will  bc  seen  hereafter  that,  apart  froni  the  (piestion  of  the 
(/onipanys  liniits,  the  Athabaska  région  was,  by  a  gênerai 
clause,  excepteil  froui  the  forant  of  Kin^  Charles  ;  for,  although 
neitlier  the  laws  of  France,  nor  those  of  lier  continuons  colo- 
iiies,  niay  hâve  obtained  at  those  distant  posta,  in  1070,  the 
date  of  the  Hudson  Bay  Charter,  yet,  I  tliink  it  is  boyond  ail 
doubt  that  the  Athabaska,  and  other  relions  borderin^  on  it, 
lieloiiged  to  the  Crown  of  France  at  that  tinie,  to  the  sanie 
extent  and  by  the  sanie  ineans,  as  the  countries  around 
Hudsun  Bay  belonged  to  the  Crown  of  En^land,  that  is 
to  say,  by  discovery,  by  hunting  and  tradini;  explorations, 
witli  this  (lirterence,  that  in  the  ca.se  of  the  French  traders 
tliere  was  a  kind  of  occupation,  whereas  the  Knglish  never 
occupied  or  settleil  any  part  of  the  Hudson  Bay  coast  till 
1  ()(»{).  I  will  assume,  however,  for  the  purposes  of  arijuuient, 
that,  in  both  thèse  cases,  the  principle  of  public  law  ap- 
plied,  viz.,  that,  in  the  case  of  a  colony  (though  they  wore 
not  plantations  or  colonies  in  the  |)roper  or  légal  sensé  of 
the  ternis),  acquired  by  discovery  and  occupancy,  whicli  is  a 
pliintation  in  the  strict  and  original  meannig  of  the  Word, 
tlie  law  of  the  parent  states  then  in  being  was  immediately 
and  in»))  J'drtn  in  force  in  thèse  nuw  settlenuîuts,  that  is  to  my, 
at  Athabaska  and  on  the  Hudson  Bay  ;  and  that  the  disco- 
vi'iors  and  Hi'st  inhabitants  of  thèse  places  carried  with  them 
their  own  inaliénable  birthright,  the  laws  of  their  country. 
\  et,  thev  took  with  them  only  se  much  of  thèse  laws  as  wa* 
a|>j)licable  to  the  condition  of  an  infant  cohmy.  For  the  arti- 
Heial  retinements  and  distincticms  incident  to  the  property  of 
a  great  and  commercial  people,  the  modo  of  maintenance  for 
the  establisheil  clergy,  the  jurisdiction  of  spiritual  courts,  aud 
a  multitude  of  other  provisions,  wuro  ueithcr  uece.s.sary  uoj: 
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convenient  for  them,  and  theret'ore  not  in  force.  The  whole  of 
their  institutions  were  also  liable  to  \>e  new  niodelled  and 
reformed  by  the  gênerai  superintending  power  of  the  leçfisla- 
ture  in  the  uiother  country,  and  even  this  doctrine  would 
apply  only  to  newly  discovered  and  uninhabited  régions.  But, 
in  both  cases  under  considération,  the  discoverers  and  first 
settfers  found  the.se  wild  régions  occupied  and  held  by  nuine- 
rous  and  powerful  tribes  of  Indians  ;  by  aboriginal  nations, 
who  had  been  in  possession  of  thèse  countries  for  âges  ;  and, 
in  regard  to  the  Ciee  Indians,  it  is  stated  by  a  writer  who 
professes  to  hâve  a  faniiliar  knowledge  of  the  natives  (Martin's 
Hudson  Bay,  pp.  84-85)  :  "  The  Crées  are  the  largest  tribe  or 
"  nation  of  Indians,  and  are  divided  into  t'vo  branches,  the 
"  Crées  on  the  Saskatcbewan,  and  the  Swanipies  around  the 
"  borders  of  Hudson  Bay,  l'rom  Fort  Churchill  to  East  Main. 
'•  Forty  yeai's  ago,  in  conséquence  of  their  early  obtainrnent 
"  of  fire  arms,  they  oia-ried  their  victories  to  the  Arctic  circle, 
"  and  acroRb  the  Rocky  Mountains,  and  treated  as  slaves  the 
"  Chipewyans,  Yellow  Knives,  Hares,  Dogribs,  Loucheux, 
"  Nikanies,  Dahotanie.^^,  and  other  tribes  in  the  adjoining 
"  régions."  Now,  as  I  sd.iu  before,  even  admitting,  for  the  sake 
of  argument,  the  existence,  prior  to  the  Charter  of  Charles, 
of  the  conirnon  lavv  of  France  and  that  of  England,  at 
thèse  two  trading  posts  or  establishments  respectively, 
yet,  will  it  be  contended  that  the  territorial  rights, 
political  organization,  such  as  it  was,  or  the  laws  and  usages 
of  the  Indian  tr'bes,  wei'e  abrogated  ;  that  they  ceased  to 
exist,  when  thèse  two  European  nations  began  to  trade  with 
the  aboriginal  occupants  !'  In  my  opinion,  it  is  beyond  contro- 
vorsy  that  they  did  not,  that  so  far  froni  being  abolished, 
they  were  left  in  full  force,  and  were  not  even  modified  in 
the  slightest  degree,  in  regard  to  the  civil  rights  of  the  na- 
tives. As  bearing  upon  this  point,  I  cannot  do  better  than 
to  cite  the  décision  of  a  learned  and  august  tribunal, 
the  Suprême  Court  of  the  United  States.  In  the  celebrated 
case  of  Worceder,  against  State  of  Georgia  (Oth  Peters  Re- 
ports, pages  515-542),  Chief  Justice  Marshall,  perhaps  one 
of  the  greatest  lawyers  of  our  times,  in  delivering  the  judg- 
ment  of  the  court,  said  :  "  America,  separated  from  Europe 
"  by  a  wide  océan,  was  inhabited  by  a  distinct  people,  divided 
"  into  separate  nations,  indeptndent  of  each  other  and  of  the 
"  rest  of  the  world,  having  in.stitutions  of  their  own,  and 
•  governing  themselves  by  their  own  laws.  It  is  diffîcult  to 
"  comprehend  the  proposition,  that  the  inhabitants  of  either 
"  quarter  of  the  globe  could  hâve  rightful  original  claims  of 
"  dominion  over  the  inhabitants  of  the  other,  or  over  the  lands 
"  they  occupied  ;  or  that  the  diarovery  of  rit  lier  hy  the  other 
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s/ttndd  (jive  the  discoverer  rightn  in  the  eowniry  diseovered, 
v;hich  annnlled  the  pro-existing  riglitH  of  its  ancient  pos- 
seiisors.  After  lying  concealed  for  a  séries  of  âges,  the  enter- 
prise  of  Europe,  guided  by  nautical  science,  conducted  some 
of  her  adventurous  sonsintothis  western  world.  They  found 
it  in  possession  of  a  people  who  had  made  sniall  progress  in 
ugriculture  or  manufactures,  and  whosegeneral  employment 

'  iiKif*  imir,  kunting  and  fishing.  Did  thèse  adventurers,  by 
sailing  along  the  coast,  and  occasionally  landing  on  it, 
acquire  for  the  several  governnients  to  whoni  they  belong- 
od.  or  by  whoni  they  were  cominissioned,  a  rightful  proper- 
ty  in  the  soil,  froni  the  Atlantic  to  the  Pacittc  ;  or  rightful 
dominiou  over  the  nuniertms  people  who  occupied  it  i  Or 

■  lias  nature,  or  the  great  Creator  of  ail  things,  conferred 
thèse  rights  over  hunters  and  fishermen,  on  agricidturist 
and  manufactHrer.s  l  But  power,  war,  conquest,  give  rights, 
which,  after  possession,  are  conceded  by  the   world  ;   and 

'  which  can  never  be  controverted  by  those  on  whom  they 

'  descend.  We  proceed,  then,  to  the  actual  state  of  things, 
having  glanced  at  their  origin,  because,  holding  it  in  our 
recollection  inight  shed  some  light  on  existing  pretensions. 

'  The  great  maritime  powers  of  Europe  diseovered  and  visited 
différent  parts  of  this  continent  at  nearly  the  same  time. 
The  object  was  too  immense  for  any  of  them  to  grasp  the 
whole  ;  and  the  claimants  were  too  powerful  to  subniit  to 
the  exclusive  or  unreasonable  pretensions  of  any  single 
potentate.  To  avoid  bloody  conflicts,  which  might  terminate 
disastrously  to  ail,  it  was  necessary  for  the  nations  of 
Europe  to  establish  some  principle  which  ail  would  acknow- 
ledge,  and  which  should  décide  their  respective  rights  as 
between  themselves.  This  principle,  suggested  by  the  actual 
state  of  things,  was  "  that  discovery  gave  title  to  the  govern- 

'  ment  by  whosé  subjects  or  by  whose  authority  it  was  made, 
against  ail  other  European  governments.  which  title  might 
he  consummated  by  possession."  Jolnison  vs.  Mcintosh,  8 
Wheaton's  Rep.,  543.  This  principle,  acknowledged  by  ail 
Kuropean.«,  because  it  was  the  intei'est  of  ail  to  acknowledge 
it,  gave  to  the  nation  making  the  discovery,  as  its  inévitable 
conséquence,  the  sole  right  of  acquiring  the  soil  and  of 
making  settlements  ou  it.  It  was  an  exclusive  principle 
wh!ch  shut  out  the  right  of  compétition  among  those  who 
had  agreed  to  it  ;  not  one  lohir/i  eoald  annxd  the  previous 
rights  of  those  who  had  not  agreed  to  it.  It  regulated  the 
right  given  l)y  discovery  among  the  European  discoverers, 
bat  coidd.  not  afert  the  rights  of  those  <dready  in  posses- 

'  sien,  either  as  aboriginal  occupants,  or  as  occupants  by  vir- 

'  tue  of  a  di.scovery  made  before  the  memory  of  man.  It  gave 
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"  the  exclusive  right  to  purchase,  but  did  not  found  that 
"  right  on  a  déniai  of  the  right  of  the  possessor  to  sell.  ïlu; 
"  relation  between  the  Européens  and  the  natives  was  deter- 
"  mined  in  each  case  by  the  particular  governinent  which 
"  asserted  and  could  inaintain  this  preemptive  privilège  in 
"  the  particular  place.  The  United  States  succeeded  to  ail  the 
"  clainis  of  Great  Britain,  both  territorial  and  political  ;  but 
"  no  attenipt,  so  far  as  is  known,  has  been  made  to  enlarge 
"  them.  So  far  as  they  existed  nierely  in  theory,  or  were  in 
"  their  nature  only  exclusive  of  the  clainis  of  other  European 
"  nations,  they  still  retain  their  original  character,  and  remain 
"  dormant.  So  far  as  they  hâve  been  practically  exerted,  they 
"  exist  ;  in  fact,  ai'e  understood  by  both  parties,  are  asserted 
"  by  the  one,  and  admitted  by  the  other.  Soon  after,  Great 
"  Britain  determined  on  planting  colonies  in  America,  the 
"  king  granted  charters  to  companies  of  bis  subjects  who 
"  associated  for  the  purpose  of  carrying  the  views  of  the 
'■  crown  into  effect,  and  of  enricliing  themselves.  The  Hrst  of 
"  thèse  charters  was  made  before  jtof^session  was  taken  of  any 
"  part  of  the  country.  They  purport,  generally  to  convey  the 
"  soi[,frovi  th<'  '^tlavtic  to  the  South  Sea.  This  soil  was  occu- 
"  pied  by  numerous  and  warlike  nations,  equally  willing  and 
"  able  to  défend  their  possessions.  The  extravagant  and 
"  absurd  idea,  that  the  feeble  settlements  made  on  the  sea 
"  coast,  or  the  companies  under  whom  they  ivere  made, 
"  acquired  legitimate  power  by  them  to  govern  the  people  or 
"  occupy  the  lands  from  sea  to  sea,  did  not  enter  the  mind  of 
"  any  man.  They  were  well  understood  to  convey  the  title 
"  which,  according  to  the  comnion  law  of  European  sovereigns, 
"  respecting  America,  they  might  rightfuUy  convey,  and  no 
"  more.  This  was  the  exclusive  right  of  purchasing  such  lands 
"  as  the  natives  were  willing  to  sell.  The  crown  could  not  be 
"  understood  to  grant  what  the  crown  did  not  afFect  to  claim, 
"  nor  was  it  so  understood.  Certain  it  is,  that  our  history  fur- 
"  nishes  no  example,  from  tlie  first  settlement  of  our  country, 
"  of  any  attempt  on  the  part  of  the  rroivn  to  interfère  ivith 
"  the  internai  ajfairs  of  the  Indians,  farther  than  to  keep 
"  ont  the  agents  of  fiiroign  powers,  who,  as  traders  or  other- 
"  wise,  might  seduce  them  into  foi-eign  alliances.  The  king 
"  purchased  their  lands  when  they  were  willing  to  sell,  at  a 
"  price  they  were  willing  to  take  ;  but  nevei-  coerced  a  sur- 
"  render  of  them.  He  aiso  purchased  their  aUiance  and 
"  dependence  by  subsidies  ;  biit  never  intruded  into  the  inte- 
"  rior  of  their  ajfairs,  or  interfered  with  their  self-govern- 
"  ment,  so  fa,r  as  respected  themselves  only."  Though  speaking 
more  particularly  of  Indian  lands  and  territories,  yet  the  opi- 
nion of  the  court  as  to  the  nmintenance  of  the  laws  of  the 
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Aborigines,  is  manii'est  throughout.  The  principles  laid  dowu 
in  this  judgrnent  (and  Mr.  Justice  HUiry,  as  a  member  of  the 
court,  concurred  in  this  décision),  admit  of  no  doubt.  Philli- 
iiiore,  in  his  International  Law,  CCXLI,  p.  208,  Ed.  of  1854, 
siiys  :  "  The  nature  of  (occupation  is  not  confined  to  any  one 
"  class  or  description  :  it  nmst  be  a  bénéficiai  use  and  occu- 
"  patioi)  (le  travail  d'a/)propriation)  but  it  n)ay  be  by  a  set- 
"  tlenient  for  tlie  purpose  of  prosecuting  a  particular  trade, 
"  sucli  as  a  fishery,  or  for  working  nnnes,  or  pastoral  occupa- 
"  tions,  as  vvell  as  agriculture,  though  Bynkershoek  is  correct 
"  in  saying  :  "  cultura  utique  et  cura  açjri  possessionem  quani 
"  uiaxiniè  indicat."  Vattel  justly  niaintains  that  the  pastoral 
"  occupation  of  the  Arabs  eutitled  theni  to  the  exclusive  pos- 
"  session  of  the  régions  which  they  inhabit.  "  Si  les  Arabes 
"  pasteurs  voulaient  cultiver  soigneusement  la  terre,  un 
"  moindre  espace  pourrait  leur  suffire.  Cependant,  aucune  autre 
"  nation  n'est  en  droit  de  les  resserrer,  à  moins  qu'elle  ne  man- 
"  (|uât  absolument  de  terre  ;  car  enfin  ils  possèdent  leur  pays  ; 
"  ils  .s'en  servent  à  leur  manière  ;  ils  en  tirent  un  usage  conve- 
"  nable  à  leur  genre  de  vie,  sur  lequel  ils  ne  re(;oivent  la  loi 
"  de  personne."  It  has  been  truly  observed  that,  "  f.greeably 
"  to  this  rule,  the  North  Anierican  Indians  would  hâve  been 
"  eutitled  to  hâve  excluded  the  British  fur-traders  froni  their 
"  liunting  grounds  :  and,  not  having  done  .so,  the  latter  must 
'•  be  considered  as  having  been  a.àm\tted  to  a  joint  occupa- 
"  tioii  of  the  territory,  and  thus  to  hâve  become  invested  with 
"  a  siniilar  right  of  excluding  strantrers  from  such  portions  of 
"  the  country  as  their  own  industrial  opérations  pervade." 
Authorities  might  be  accumulated  on  this  point,  concerning 
which  ail  writers  agrée.  Mr  Fox,  in  the  great  debate  upon 
his  System  of  Uovernment  for  India,  said  :  "  It  had  been  often 
"  suggested  that  it  would  be  advisable  to  give  to  the  Gentoos 
"  the  laws  of  England  ;  but  such  an  attempt  would  be  ridicu- 
"  Ions  and  chimerical.  The  customs  and  religion  of  India 
"  clash(îd  ti)o  much  with  them."  I  hâve  no  hésitation  in  say- 
ing  that,  adopting  thèse  views  of  the  question  under  considé- 
ration (and  acquiescing,  for  the  sake  of  argument,  in  the  pre- 
teiisions  of  Défendant)  the  Indian  political  and  territorial 
ri<fht,  laws,  and  usages  remained  in  full  force  both  at  Atha- 
haska  and  in  the  Hudson  Bay  région,  previous  to  the  Charter 
nf  1070,  and  even  after  that  date,  as  will  appear  hereafter.  I 
coiue  now  to  the  considération  of  that  Charter  ;  for  it  was  inci- 
ilentally  and  impliedly  contended  that  it  not  only  introduced 
the  common  law  of  England,  but  also  rendered  it  applicable  to 
iill  the  inhabitants  and  abrogated  the  Indian  customs  and  usa- 
ges, within  the  territories.  Hudson  Bay  had  been  discovered 
prior  to  the  attempt  in  which  Hudson  perished  in  1610  ;  V)ut 
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from  the  voyage  of  Sir  Thomas  Button,  1611,  till  ihe  year  1667, 
it  appears  to  hâve  been  wholly  neglocted  by  the  euglish  gov- 
erninent  and  nation.  In  the  latter  year,  the  communication 
between  Canada  and  the  Bay  vvas  <liscovered  by  two  Cana- 
dian  gentlemen,  Messrs  Raddison  and  De  Oroseliiers,  who 
were  conducted  thither  acroHs  the  country  by  Indians.  Suc- 
ceeding  in  this,  they  returned  to  Québec,  and  offered  the  mer- 
chants  to  conduct  ships  to  Hudson's  Bay,  the  proximity  of 
whicli  to  the  principal  Fur  districts,  was  now  ascertained. 
This  proposai  was  rejected  as  well  as  a  subséquent  one  to  the 
french  government  at  Paris  ;  there  they  were  pei-suaded  by 
the  english  ambassadeur  to  go  to  London,  v.'here  they  were 
favourably  received  by  some  merchants,  and  persons  of  high 
rank,  who  commissioned  a  Mr  Gillam  long  accustomed  to  the 
Newfoundland  trade,  to  prosecute  the  discover}-.  Mr  Gillam 
sailed  in  the  Nonsuch,  in  1667,  into  Baffin's  Bay.  to  the 
height  of  75  ^  north  latitude,  and  thence  to  ôl  ®  ,  where  hv 
entered  a  river,  to  which  he  gave  the  name  of  Prince  Rupert  ; 
inid  findhiff  the  Indians  fvifndly,  erected  a  small  Fort.  The 
persons  interested  in  this  vessel,  upon  ^he  return  of  Gillam, 
applied  to  Chai'les  the  second  for  a  Patent,  who  granted  them 
the  Hudson's  Bay  Charter,  dated  the  2nd  May,  1670,  and 
from  which  I  make  the  following  extracts  :  The  Charter 
déclares — "  VVe  hâve  given,  granted,  and  ctmtirmed,  and  by 
"  thèse  présents,  for  us,  our  heirs  and  successors,  do  give, 
"  grant  and  confirm,  unto  the  said  (iovernors  and  Company, 
"  and  their  succe.ssors,  the  mie  t.rnde  and,  commerce  of  ail 
"  those  fiea»,  straits,  bayx,  river»,  lakes,  c.reeks  and  s(mnds,  in 
"  whatsoever  latitude  they  xhall  }>e,  that  lie  wlthin  the  entrance 
"  of  the  Strnits  conimovly  called  Huduonn  Strait»,  together 
"  with  ail  t/ielandu  and  territories  upon  the  countriex,  coasts, 
"  and  confines  of  the  seas,  bays,  rivers,  lahes,  creeks,  sounds 
"  aforesaid,  that  are  not  already  aciually  pomesned  by  m' 
"  granted  to  an  y  of  our  stibjects,  or  possessed  by  the  subjects 
"  of  any  other  Christian  Prince  or  State,  with  the  fishing  of 
"  ail  sorts  of  fish,  whales,  sturgeons,  and  ail  other  royal  fish 
"  in  the  seas,  bays,  inleta  and  rivers,  within  the  premises, 
"  and  the  fish  therein  taken  together  with  the  royalty  of  the 
"  sea  upon  the  coasts  within  the  limits  aforesaid  and  ail  • 
"  mines  royal,  as  well  discovered  as  not  discovered,  of  gold, 
"  silver,  gems,  and  precious  stones,  to  be  fourni  or  discovered 
"  within  the  territories,  limits  and  places  aforesaid,  and  that 
"  the  said  land  be  from  henceforth  reckoned  and  reputed  as 
"  one  of  our  plantations  of  colonies  in  America,  called  "  Ru- 
"  pert's  Lands."  And  further  we  do  by  thèse  présents,  for  us, 
"  our  heirs  and  successors,  make,  create,  and  constitute  the 
"  said  Governor  and  Company  for  the  time  being,  and  their 
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'  ■successoi's,  the  truc  and  abpolute  lords  and  proprietora  of  tlie 
'  fiiime  territory,  limits,  and  places  aforesaid,  and  of  ail  other 
'  the  preniises,  saving  always  the  faith,  allegiance,  and  sove- 
•  reign  dominion  due  to  us,,  our  heirs  and  successora,  for  the 
'  Htiine  to  hâve,  hold,  possess,  and  enjoy  the  said  territory, 
'  limits  and  places,  and  ail  and  singular  other  the  premises 
"  liereby  granted  as  aforesaid,  with  their  and  every  of  their 
'  rights,  menibers,  jurisdiction,  prérogatives,  royalties,  and 
'  appurtenances,  vvhatsoevcr,  to  theui  the  said  Governor  and 
'  Company,  and  their  successors  for  ever  to  be  holden  of  us, 
'  our  heirs  and  successors,  as  of  our  nianner  of  East  (îreen- 
'  wich,  in  our  county  of  Kent,  in  free  avd  common  saccage, 
'  and  not  in  ccpite  or  hy  knijfhts  service  ;  yielding  and  pay- 
'  ivfj  yearly  i  j  its,  our  heirs,  and  successors  the  rame,  trvo 
'  elks,  and  two  hlack  heavers,  irheresoever  avd  so  often  af>  we, 
'  our  heirs  and  successors,  shall  happen  to  enfer  into  the  said 
'  countries,  territories,  and  régions  herehy  granted.  And  fur- 
'  ther  our  will  and  pleasure  is,  an<l  by  thèse  présents,  for  us,  our 
'  heirs  and  successors,  we  do  grant  unto  the  said  Governor 
'  and  Company,  and  to  their  successors,  froni  time  to  tinie,  to 
'  assemble  themselves,  for  or  about  any  the  matters,  causes, 
'  affairs,  or  business  of  the  said  trade,  in  any  place,  or  places 
'  for  the  saine  convenient,  within  our  dominions  or  elsevvhere, 
'  and  there  to  hold  Court  for  the  Sdid  Company,  and  the 
'  aft'airs  thereof  ;  and  that,  also,  it  shall  and  may  be  lawful  to 
'  and  for  them,  and  the  greater  part  of  them,  being  so 
'  assembled,  and  that  shall  then  and  t.hore  be  présent,  in  any 
'  such  place  or  places,  whereof  the  Governor  or  bis  Deputy 
'  for  the  time  being  to  be  one."  And  th.^  Company  has  the 
L'ight  "  to  make,  ordain  and  constitute  such  and  so  many 
'  reasonable  laws,  constitutions,  orders  and  ordinances  as  to 
'  them,  or  the  greater  part  of  them,  being  then  and  there 
'  présent,  shall  seem  necessary  and  convenient  for  the  good 
'  government  of  the  said  Company,  and  of  ail  governors  of 
'  colonies,  forts  and  plantations,  factors,  niasters,  marines  and 
'  other  officers  employed  or  to  be  employed  in  any  of  the 
'  territories  and  lands  aforesaid,  and  in  any  of  their  voyages  ; 
'  and  for  the  better  advancement  and  continuance  of  the  said 
'  trade  or  traffic  and  plantations,  and  the  same  laws,  consti- 
'  tutions,  orders  and  ordinances  so  made,  to  put  in,  use  and 
'  exécute  accordingly,  and  at  their  pleasure  to  revoke  and 
'  alter  the  same  or  any  of  them,  as  the  occasion  shall  require  : 
'  And  that  the  said  Governor  and  Company,  so  often  as  they 
'  shall  make,  ordain  or  establish  any  such  laws,  constitutions, 
'  orders  and  ordinances  in  such  form  as  aforesaid,  shall  and 
'  may  lawfully  impose,  ordain,  lirait,  and  provide  such  pains, 
'  penalties  and  punishments  upon  ail  offenders,  contrary  to 
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"  such  laws,  coustitutiuns,  onlers  aiid  ordiiuinces,  *>r  uiiy  of 
"  theiu,  »iH  to  tlie  suiil  Uovcruor  ami  Company  for  the  tiiiio 
"  bein^,  in*  the  greater  part  of  them,  theii  and  tiiero  buing 
"  pre.s«;nt,  tlie  saiil  (Jovernor  or  liis  Duputy  buing  always  oue, 
"  shall  seem  nt'cessary,  rf(|uisite  or  convenieiit  for  tlu'  obser- 
"  vfttioii  of  tho  saine  laws,  constitutions,  cmlers,  and  ordinances  ; 
"  and  the  san»e  Knes,  und  ainerciainents  shall  and  niay,  by 
"  their  officers  and  servantu  froni  tinie  to  tiine  to  be  appointod 
"  for  tnat  purpose,  levy,  take  ami  havo,  to  the  use  of  tlie  said 
"  (lovernor  and  Company,  and  their  successors,  vvithout  the 
"  impediment  of  us,  our  heirs.  or  successors,  or  of  any  thv'i 
"  otficers  or  ministère  of  us,  our  heirs  or  successors,  and 
"  without  any  account  therefore  to  us,  oiu'  heirs,  or  successors 
"  to  be  made  :  AU  and  singular  which  laws,  constitutions, 
"  orders  and  ordinanc».'s,  so  as  aforesaid  to  be  niade,  WE  WILL 
"  to  be  duly  observed  and  kept  under  the  pains  and  penalties 
"  therein  to  be  contained  ;  so  always  as  the  said  laws,  consti- 
"  tutions,  orders  and  ordinances,  Hnes  and  anierciatnents,  be 
"  reanoi).(d>l<',  <ind  iiot  coatt'(vrif  or  repaijnanl,  hut  as  tieur  as 
"  ïiiay  he.  (u/rcddhla  to  fhe  laws,Ht(iiti.tex  or  <;usto)n»  of  fliis  our 
"  reaini."  And  the  "  (îovernor  and  Conipany  shall  hâve  liberty, 
"  fuU  })ower  and  authority  to  appoint  and  establish  (Jovernors 
"  and  ail  othei"  officers  to  govern  them,  and  that  the  Oovernor 
"  antl  lus  Council  of  the  sevei-al  and  respective  places  where 
"  the  said  Company  shall  hâve  plantations,  forts,  factories, 
"  colonies  or  places  of  trnde  vvithin  any  the  countries,  lands 
"  or  terri  tories  hei*eby  granteci,  may  hâve  power  to  judge  ail 
"  peisovn  beioii(/ing  to  tfic  wiid  (joiemor  und  Company,  or 
"  that  shall  live  under  theui,  in  ail  causes,  whother  civd  or 
"  criminal,  according  to  the  laws  of  this  kingdoni,  and  to 
"  exécute  justice  accordingly  ;  and  in  case  any  crime  or 
"  nùsdemeanor  shall  be  comniitted  in  any  of  the  said 
"  Company 's  plantations,  forts,  factories  or  places  of  trade 
"  within  the  limits  aforcsai<l,  where  judicature  cannot  be 
"  executed  for  want  of  a  Governor  and  Council  there,  then  in 
"  such  case  it  shall  and  may  be  lawful  for  the  chief  Factor  of 
"  that  place  anJ  his  Council  to  transmit  the  party,  together 
"  with  the  otfence,  to  such  otlier  plantation,  factory  or  fort 
"  where  there  shall  be  a  Governor  and  Council,  where  justice 
"  may  be  executed,  or  into  this  kingdoni  of  England,  as  shall 
"  be  thought  most  convenient,  there  to  receive  such  punisli- 
"  ment  os  tho  nature  of  his  offence  shall  deserve."  From  thèse 
extracts  it  will  be  seen  :  1.  What  description  of  territory, 
rivers,  aiul  sea  costs  were  ceded  ;  and  that  the  tenure  of  thèse 
extensive  régions  vvas  to  be  that  of  free  and  cominon  soccage. 
2.  That  the  Company  had  power  to  niake  laws  and  régulations 
agreeable,  in  so  far  as  might  be,  to  tho  laws  and  customs  of 
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the  realm.  3.  Tlmt  Englisli  lavv,  civil  and  criniinal,  was  intro- 
(luccfl  aiul  made  applicable  wittiiri  the  territory  to  ail  pei'HOiis 
l)t'lonf,nn<^  to  the  Company,  or  living  under  theni  ;  nnd, 
4.  Tliat  territorics  thon  aiready  actually  possessed  or  granted 
to  nny  British  sul)j«'cts,  or  possessed  l»y  the  suhject.s  of  any 
othiT  (^hristian  l'rince  or  St»ite,  were  excepted  i'roin  the  {j;rant. 
It  is  no  part  of  iny  duty,  npon  the  présent  ocCHsion,  to  ofter 
any  opinion  upon  the  validity  of  this  extraordinary  charter, 
thuugh  that  point  is  not  without  interest  in  this  ease  ;  and  it 
is  worthy  of  note,  jlmt  sonie  of  its  clauses  hâve  jçiven  rise  to 
(louhts  anionof  lawyers,  and  hâve  been  the  occasion  for  consi- 
deral)l('  controvcrsy  both  in  En^land  and  in  this  country. 
Several  niodess  (jf  testin^  the  (juestion  hâve  been  sug^^ested  ; 
but  as  yet  none  hâve  been  adopted.  Apart  from  the  inniienso 
and  irresponsible  powers  conferred  upon  the  Company,  it  lias 
been  contended  tlmt  the  ^rant  in  free  and  common  socca^e, 
in  fee  simple,  of  such  extensive  régions  of  territory  in  th<( 
actual  possession  of  ab<jriginal  and  powerfui  nations,  was  not 
iii  the  povver  of  the  crown,and  was  a  violation  of  the  plainest 
principles  of  public  international  law.  Sonie  bave  j^one  further, 
and  contended  that,  without  the  authority  of  Farlianient,  such 
a  grant  of  land  and  exclusive  privilèges  and  nionopoly  could 
not  be  made:  that  the  concession  of  the  exclusive  right  of 
trade  with  the  Indian  tribes  was  an  illégal  exercise  of  the 
Royal  Prérogative  ;  that  the  Company  bave  never  carried  ont 
the  intentions  of  thiî  Crown,  either  by  proper  attempts  to  tind 
a  north-west  passage  to  the  Southern  Océan,  or  by  making 
useful  discoveries  and  planting,  settling  and  colonizing  the 
tori'itory  ;  that  the^'  bave  not  attenipted,  by  even  ordinary 
nieans,  to  civilize  the  natives  ;  nor  bave  they,  by  judicious 
and  appropriate  régulations,  laws,  and  governnient,endeavour- 
ed  to  render  such  a  vast  and  important  dominion  of  the  Crown 
beneticial  to  the  Parent  State.  The  Company,  when  called 
upon,  from  time  to  time,  bave  answered  thèse  charges  more 
or  less  successfuUy  ;  and  they  bave  further  urged,  that  in  the 
rcign  following  that  in  vvhich  this  Charter  was  granted,  the 
cession  received  the  confirmation  of  Parliamcnt  ;  however,  it 
was  speeially  provided  that  the  act  of  confirmation  shouid 
onl}'^  remain  in  force  for  the  period  oï  s.'ven  years,  "and  from 
thence  to  the  next  session  of  Parliamcnt,  and  no  longer." 
After  this,  no  re-confirmation  of  the  Charter  by  Parliament 
cver  took  place,  though  its  existence  bas  frequently  been 
incidentally  recognized  in  Acts  of  that  body,  and  among 
otiiers  may  be  noticed  the  following  :  By  an  act  of  Parliament 
of  (Ireat  Britain  (^48  George  III,  chap.  cxxxviii),  passed  in 
August,  1808,  it  was  provided  that  crimes  conimitted  within 
the  Indian  territories,  which,  though  not  conveyed  by  Char- 
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ter  U)  Ihe  Company,  hâve  \oï\ff  beeii  leased  t(»  thein,  shouM  bc 
cognizaltle  V)y  the  (/ourts  of  Upper  nnd  Lower  Ciinadn.  The 
preiinible  of  tbis  Act  recit.«'s  tbat  ciinicH  aiul  oH'encoH  coiiimit- 
ted  vvitbin  tbe  Indian  territories  were  not  copfniznblc  by  uny 
jurisdiction  whatever.  In  1M21,  an  Act  (1  and  2  (Jeorij»!  IV., 
chap.  LXVi)  waa  passed  extending  tlie  provisions  of  tbe 
alxjve-nanK'd  Act  to  crimes  and  off'ences  committed  within 
tiie  teri'itory  covered  l)y  tlie  Company 's  CMiarter,  anytbinj; 
"  in  any  j/rant  or  Charter  to  the  Company  to  the  contrary 
"  notwithstandinjj."  This  latter  Act  aiso  çjave  to  the  C'anadian 
C/ourts  a  right  of  jnrisdiction  within  the  Indian  territory,  as 
well  as  over  Rupert's  Land,  wliicli  is  covered  by  the  (!!oni- 
pany's  Charter.  The  existence  of  the  Charter  bas  also  b(?en 
referred  to  in  royal  ProcUimations.  Ail  this  may  give  rise  to 
interesting  investigations  hereafter.  But,  for  the  purpo.se  of 
this  case,  I  take  the  Charter  as  I  fin<l  it,  and  regard  it  as 
legally  conceding  tei-ritory  and  introducing  tlie  Common  Law 
of  Englnnd,  witTi  a  restricted  application  within  the  limits  of 
the  grant.  AtkI  conceding  this,  it  becomes  nece8.sary,  in  the 
Hrst  place,  to  enquire  whetlier  the  Athabaska  région  was 
included  within  the  Chartered  limits  of  the  Company  or  not. 
Mr.  Hopkins,  a  witness  for  Défendant,  says  it  was  not;  but 
there  is  a  qualitication  in  bis  évidence  which  renders  bis 
meaning  in  sonie  degree  doubtful.  Let  us  look  a  little  doser 
into  this  mattei',  and  see  if  the  fact  can  be  ascertaine<l,  or  the 
doubt  be  reasonably  solved.  And  hère  it  may  be  proper  to 
remark,  once  for  ail,  that  the  western  boundaries  of  the 
territory  bave  never,  so  far  as  I  can  a.scertain,  been  clearly 
settled  or  defined  by  either  judicial  décision  or  otherwise. 
Before  proceeding,  however,  to  advert  more  particularly  to 
this  question,  it  niay  not  l)e  out  of  place  to  refer  to  thi' 
opinions  of  some  of  the  most  eminent  lawyers  in  England  in 
regard  to  this  difficulty  of  boundary  which  is  not  new,  and 
winch  bas  arisen  under  circum.stances  to  which  it  is  unneces- 
sary  for  the  Court  to  advert.  Lord  Brougham  and  his  asso- 
ciate  counsel,cousulted  in  1H14  V)y  the  North-West  Company, 
were  of  opinion,  that  the  territorial  grant  was  not  intended 
to  comprehend  ail  the  lands  and  territories  that  might  be  ap- 
proched  throngh  Hudson's  Straits  by  land  or  by  water,  but 
nnist  be  limited  to  the  relation  of  proxinnty  to  the  8traits, 
and  to  the  confines  of  the  coasts  of  the  Bay  within  the  Straits  : 
and  likewise,  that  the  Ixnmdary  n)ust  be  such  a  one  as  is  con- 
sistent with  that  view,  and  with  the  profe.ssed  objeets  of  a 
trading  company,  intended,  not  to  found  kingdoms  and  esta- 
blish  states,  but  to  carry  on  fisberies  in  their  waters,  and  t(» 
trade  and  traftic  for  the  ac(|uisition  of  furs,  peltries,  &c.  ;  and 
they   a<ld,  that  as  one    hundi'ed  and   tifty    years  had   then 
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iliipM'fl   silice  tlu!   Jurant  of   tlie  Charter,  it  niust  hâve  been 
asecrtuiiied  hy  the  actual  occupation  of  the  Company  what 
p(jrtioii  or  portions  of  laiul.s  and  territories  in  the  vicinity, 
1111(1  on  tlic  coast  and  confines  of  the  watt'i"M  nnenti<»ned  and 
dcseribed  as  witliin  the  Straits,  they  had  found  necessary  for 
tlieir  purposea,  and  for  forts,  factories,  towns,  villaj^es,  settlc- 
iiients,  or  Huch  other  establislniients  in  such  vicinity  and  on 
sucii  coasts  and  confines  as  pertain  an<l  belong  to  a  conipany 
fstabiislu'd  for  the  purposes  nientioned  in  their  charter,  and 
iieeessary,  usefiil  and  convenient  to  theiii,  within  thèse  pre- 
scribed  liiiiits,  for  the  prosecution  of  thèse  purposes:  and  they 
say,  that  the  enorinous  extension  of  land  now  clainied  (and 
tlicy  had  referenct'  only  to  tlie  Red  River  District  transferred 
in  1MI2  by  the  Company  to  Lord  Selkirk  ;  for  no  pretence 
was  ever  made  by  the  Hudson  Bay  Company  that  Rebaska, 
Kat  River,  or  Athal)aska,  was  within  the  Chartered  Bouiuhiries, 
till  it  wjvs  first  put  forth  in  this  case,)  appears  therefore,  not 
to  be  warrante*!  by  any  sound  construction  of  the  Charter. 
Sir  Samuel  Romilly,  Scarlett,  afterwards  l^ynl  Abiiif^er,  and 
othors  consulted,  in  1814,  by   the  Hudson's   Bay  Company, 
wiTe  of  opinion  tliat  the  grant  of  the  land  containerl  in  the 
charter  was  go(jd  :  and  tliat,  moreover,  it  would  include  ail 
the  countries,  the  waters  of  which  rtow  into  Hudson's  Bay. 
Ail  this  is  pretty  vague  ;  and  what  is  most  apparent  and  pré- 
cise, in  thèse  opinions,  is  the  différent  way  in  which  they  view 
the  charter  and  the  Western  limits  of  the  Company's  terri- 
tories,    ïhe  charter  grants  the  right  of  exclusive  trade  and 
commerce  of  ail  Keti-s,  straits,  rivers,  tt'c,  that  lie  within  the 
entrance  of  Hudson  Straits:  also  together  with  ail  the  lands 
and  territories  uju/n  the  countries,  coa-sts  and  confines  of  the 
sea,  V>ays,  lakes,  ri  vers,  creeks  and  sounds  aforesaid.  It  seems 
to  me,  if  thèse  words,  taken  together,  are  suscejitible  of  any 
reasonable  construction  or  interprétation,  they  were  intended 
to  concède  a  vast  extend  of  country,  round  the  whole  coast  of 
Hudson's  Bay  and  the  rivers  Howing  into  it.    That  ail  the 
régions  westward  from  the  shores  of  the  Bay  along  the  great 
rivers,  tributaries  of  that  inland  sea,  so  far  as  those  streams 
are   navigable  for  the  purpose  of  trade  and  commerce,  are  iii- 
cluded  in  the  grant;  in  other  words,  their  limits  extend  as  far 
west  as  the  head  of  the  water-shed,  where  navigation  ceases, 
in  longitude  west,  95.   Assuming  this  view  to  be  coi-rect,  yet 
the  Athabaska  région  would  not  be  included  within  the  west- 
ern boundaries  of  the  Company's  territory.  ïhe  Elk.or  Atha- 
baska River,  rises  in  the  Rocky  mountains  ;  and  after  Howing 
nortii  and   west  300  miles,  discharges  its  w^aters  into  lake 
Athabaska,  otherwise  known  as  the  lake  of  the  Hills.   By  two 
outlets,  the  waters  of  lake  Athabaska  flow  into  Peace  River, 
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ail  HtHiU'iit  ot'  tlii-  MacKenzic,  througli  it  to  tho  Frozcn  Orean. 
It  is  idlp,  therefore,  in  tlio  opinion  oF  tlio  Court  to  contrrui 
tliafc  Kat  Kiver  or  tlic  Atlialiaska  Counti-y  arc  or  vvero  ovor 
witliin  tlie  cliartercd  liniits  of  tho  Hudson's  \iiiy  terri  tories. 
Beforc  leavin^  tliis  brandi  of  tlie  case,  it  may  Vie  pr.»per  to 
refer  to  the  treaty  of  Rysvvick,  in  1097,  hetween  (îreat  Hritain 
an«i  France,  an<l  also  to  tlie  treaty  of  Utretclit,  hetween  tlie 
saine  powers,  in  l"  By   the   7tn   and   Htli   articles  of  tho 

former  treaty  it  is  dechire<l  and  a<^reed  that  :  "VII.  And  in 
"  like  iiianner  tlie  Kinj^s  of  Oreat  Britain  shall  re.store  to  tlio 
"  inost  C/hristian  Kin<;all  countries,  ishvnds,  forts,  and  coloni<!s, 
"  wlieresoever  situated,  which  tho  French  did  po.s,se8s  boforc 
"  the  said  deehiration  of  war  ;  and  this  restitution  shall  be 
"  niade  on  both  .sides,  within  tlu^  space  of  six  inonths,  or  sooner 
"  if  it  caii  be  doue.  And  to  that  end,  iniiiiediatcly  aftcr  the 
"  ratification  of  its  treaty,  each  of  the  said  Kings  .shall  delivcr, 
"  or  caus(î  to  \iv  delivered,  to  the  other,  or  to  couitni.ssioiiers 
"  authorized  in  bis  name  for  that  purpose,  ail  acts  of  conces- 
"  sion,  instruments,  and  necessary  orders,  duly  niade  and  in 
"  proper  forin,  .so  that  they  may  hâve  tlieir  ettect."  '•  VIII.  Coin- 
"  miasioners  shall  be  appointed  on  both  sides,  to  examine  and 
"  deteiniine  the  rights  and  pretensions  which  eitlier  of  the 
■'  Kings  had  to  the  places  situated  in  Hudson's  Ba^'  ;  but  the 
"  possession  of  those  places  which  vvere  taken  by  the  French, 
"  during  the  peace  that  proceded  this  présent  war,  and  were 
"  retaken  by  the  Kiiglish  dnring  this  war,  shall  he  left  to  the 
"  FrcîH'h.  by  virtue  of  th^  fore(/oiv(j  artldc."  Thèse  comniis- 
sioners  were  named,  but  nevor  reported.  By  tho  lOth  article 
of  the  treaty  of  Utretclit  it  is  provided  that  :  "  X.  The  said 
"  most  Christian  King  shall  restore  to  the  kingdom  and  Queen 
"  of  (Jreat  Britain,  to  he  possessed  in  full  right  for  ercr,  the 
"  bay  and  straits  of  Hadmn,  toge'hcr  xvith  ail  luvds,  seas, 
"  sea-coasts,  river»,  avd  places  sittiate  in  the  said  bny  and 
"  «traits,  and  ivhich  belonçf  th'reunto.no  tracts  oflands  or  oj 
"  se,a  being  cxcepted,  lohich  are  at  présent  possessed  by  the 
"  French  suhjccts  of  France."  The  Hudson's  Bay  territory,  as 
described  in  the  latter  treaty,  would  seem  to  be  restricted  to 
the  liniits  contended  for  by  Lord  Brougham,  rather  thau  to 
those  laid  down  by  vSir  Samuel  Romilly  ;  and  in  any  caae,  I 
belle ve,  as  before  stated,  that  the  Athabaska  région  w^as 
beyoïid  and  without  the  chartered  limits  of  the  Company, 
and  could  not  therefore  corne  under  the  opération  of  that 
grant.  There  may,  moreover,  be  urged  another  reason,  and,  in 
rny  opinion,  successfully,  why  the  Athakaska  countiy  should 
be  excluded  froin  the  limits  of  the  Hudson  Bay  territory,  and 
an  argument  more  cogent  than  that  to  be  found  in  the  vague 
and  doubtful   ternis  of  the  Charter.    It  is  declared  l>y  that 
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rcinurkabli!  instriitncnt,  thnt  tho  i»rant  is  mail<^  nf  al!  thoso 
sens,  liays,  stmits,  &(;.,  tojjfthtT  with  ail  laiids  aiul  tt-rritorics, 
êiv.,  that  lire  Mot  ali'cady  actiially  possosscd  l»y  or  ;;ranttHl  to 
,111 V  ot"  <an'  Hill»j«!Cts,  nr  pnssfsseil  hy  fhc  siihjrch  of  nui/  (lilwr 
Cliristhni  l'i'ivcc  m  Stale.  Now,  as  I  liavc  Itcforc  rcinarkt'd, 
it  appi-ars  t<;  nit^  t«>  lie  hcyond  contiovcrHy  tliat,  in  1<)70,  tlie 
Atlial'itska  comitry  hclotigt-'d  to  tlic  (.'rowii  of  Franc»'.  It  luul 
lircvionsly  t»»'t'n  (liscovercd  l»y  Krcncli  colonistH  and  lictiii 
iiidiv  <ir  It'ss  cxplorcd  l»y  tlifsc  advciiturcrs  and  tlic  trading 
(•i»iiipani<^s  of  Now  and  Old  France,  it  i.s  truc  tlu'ir  .st'ttK'nicnt 
and  occupation  was  not  prcciscly  that  of  colon ists  ;  l>nt  tlwy 
wcrc  traders  witli  trading»  posts.explorers,  hunters,  discoverers, 
carryinjj;  on  a  trading  interconrse  with  tlie  natives.  If  tliis  ho 
triie,  and  thero  can  be  no  douht  of  it,  the  n^gion  ii.  (pustion 
was  expressl}  excepted  ont  oF  that  grant  :  and  such  was  thu 
()pini(»ii  of  Lord  Hronghani  and  his  a.s,sociate  C^ounsel.  Mut 
adiiiitting,  for  the  purpose  of  conceding  to  the  Défendant  .lU 
tliut  can  Ite  «rrantcd,  that,  in  1803,  the  Athahaska  district  was 
iiiciuded  within  the  western  liinits  of  the  Hudson  Hay  terii- 
tories,  still  that  portion  of  tlie  Comnion  Law  of  H^nglatid  which 
would  prevail  there,  hiid  n  very  restricted  application  :  it 
eould  he  adinini.stereti  and  (sntorced  only  aniong,  and  in  favour 
of,  and  against  thi  i'  "  wfio  l)elov(/ed  to  the  Coïtnxiny  or  ivcrc 
iirivfi  uvder  t/teiii.'  It  did  noti>nply  to  the  Indians,  nur  wert^ 
tlie  native  laws  or  custonis  aholished  or  nioditiefl,  and  tins  is 
muiuestionalily  true  in  regard  to  their  civil  rights.  It  is  easy 
io  conceive,  in  the  case  of  joint  ovcvp<itlon  of  extensive 
countries  Ijy  Europeana  and  native  nations  or  trihes,  that  two 
différent  Systems  of  civil  and  even  criniinal  law  inay  prevail. 
History  is  full  of  such  instances,  and  the  dominions  of  the 
Hritish  Crown  exhiliit  c»i.ses  of  that  kind.  The  Charter  did 
iiitroduce  tht;  English  law,  but  did  not,  at  the  same  time, 
niake  it  applicable  generally  or  indis-criminately  ;  it  did  not 
abrogate  the  Indian  laws  and  usages.  The  (.'rown  bas  not 
done  so.  Their  laws  of  marriage  existed  and  exist  under  the 
sanction  and  ))rotection  of  the  Crown  of  England,  and  Mr. 
Connolly  niight  bind  hiniself  as  well  by  that  law,  as  liy  the 
('oinmon  Law  of  England.  It  is  still  further  contended  that, 
by  the  treaty  of  Paris,  in  1763,  by  which  ail  the  French  pos- 
sessions on  the  continent  of  America  were  cerled  by  France 
to  (îreat  Biitain,  the  North-West  was  bi'ongbt,  not  only  under 
the  dominion  of  England,  but  the  common  law  of  the  realm 
was  ip.'^o  fdcto  introduced  into  that  country.  As  a  matter  of 
bict  and  of  public  law,  the  treaty  in  question  effected  no  such 
change  in  the  laws  of  the  territory.  It  will  be  observed  that 
between  1670  and  1763  nearly  one  hundred  years  had  elapsed, 
and  during  that  period  the  French  colonists  and  Fnmch  trad- 
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ing  coinpanit's  had  iiiade  settleinents  aiid  established  tradinjï 
posts  as  far  as  tlie  Rocky  Mountains  :  that  thèse  countries 
were  in  tlie  occupation  of  the  FrencJi,  and  that  no  change 
could  take  place  in  their  hiws,  or  in  the  Tndian  usages,  except 
by  the  express  will  of  the  coiujueror,  or  of  the  sovereign  to 
whom  the  cession  was  niade.  I  iintl  in  tlie  prochiuiation  in 
pursuance  of  that  treaty.  dated  7th  October,  17(53,  the  foliow- 
ing  clauses  :  "  And  we  do  further  déclare  it  to  be  our  royal  will 
"  and  pleasure,  for  the  présent,  as  aforesaid,  to  reserve  under 
"  our  sover-eignty,  protection,  and  do'ninion  for  the  use  of  the 
"  said  Indians,  ail  the  land  anu  territories  not  inciuded  within 
"  the  liinits  of  our  said  three  new  governinents,  or  within  tlie 
"  liniits  of  the  territory  granted  to  the  Hudson's  Bay  Coin- 
"  pany  ;  as  also  ail  the  land  and  territories  lying  to  the  west- 
"  ward  of  the  sources  of  the  rivers  which  fall  into  the  sea 
"  froni  the  west  and  north-west  as  aforesaid  :  and  we  do 
"  hereby  strictly  forbid,  on  pain  of  our  displeasure,  ail  our 
"  loving  subjects  from  niaking  any  purchases  or  nettlements 
"  wliate^:er,  or  taking  possession  of  any  of  the  lands  above 
"  reserved  without  our  (^spécial  leave  and  licence  for  that 
"  purpose  tirst  obtained."  There  is  notliing  to  be  found  in  this, 
or  in  any  8ul)se()uent  proclamation,  abolishing  or  changing 
the  custonis  of  the  Indians  or  the  laws  of  the  French  settlers, 
whatever  they  niay  hâve  been  ;  nothing  which  introduced  the 
English  connnon  law  into  thèse  territories.  When  Connolly 
weiit  to  Athabaska,  in  IH03,  he  found  the  Indian  usages  as 
they  had  existed  for  âges,  unchangcd  by  European  power  or 
Christian  législation.  He  did  not  take  English  law  with  hini, 
for  his  settlenient  thore  was  not  précéder!  by  discoveries 
nuide  either  by  hiuiself  or  English  adventurers,  nor  was  it  an 
uninhabited  or  mioccupied  territory.  This  pretension  of  the 
Défendant,  therefore,  that,  to  the  exclusion  of  the  laws  and 
custonis  of  the  natives,  the  conmion  law  of  England  prevailed 
at  Rat  Hiver  in  1808,  or  at  any  aubsfc(iuent  [)eriod,  n»ust  be 
over-ruled,and  in  doing  so  the  Court  inay  reniark  that  it  was 
not  compétent  in  any  case  fi)r  Mr.  C^onnolly  to  carry  with 
him  this  conimon  law  of  England  to  Rat  River  in  his  knap- 
sack,  and  much  less  could  he  bring  back  to  Lower  Canada 
the  law  of  repuiliation  in  a  bark  canoë.  If  he  could  in  this 
way  carry  the  law  of  England  there,  he  is  bound  by  it,  as  I 
view  the  fact  of  this  case  :  and  coming  back  to  Canada, 
he  cannot  bring  with  him,  or  invoke  the  Crée  law  of  divoi*ce 
at  will.  I  hâve  dwelt  upon  this  brandi  of  the  case  at  greater 
length  than  it  wonld  seen  to  require,  through  <leference  for 
the  arguments  of  the  Defendant's  counsel,  and  not  because 
the  question  is  one  presenting  any  difticulty,  or  in  the  opinion 
of  the  (.\)urt  susceptible  of  a  doubt.   The  Plaintirt's  eounsel 
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spcniod  to  attach  very  little  importance  to  it,  either  because 
tliey  tho'ight  it  too  clear,  or  perhaps  iminatei'ial.  I  corne  now 
to  the  fjicts,  and  the  law  of  the  case  claiining  more  close  and 
aiixious  considération.  Before,  however,  proceeding  any  fur- 
thcr,  it  niJiy  be  well  to  state  some  gênerai  principles  applicable 
to  the  law  of  marriage  ;  how  that  inutitution  was  considered, 
and  vvliat  were  the  cérémonies  observed  in  solemnizing 
matrimouy  among  the  principal  nations  of  Europe,  prior  to 
tlie  Couneil  of  Trent,  tho  ordinances  of  the  French  Kings 
and  the  British  Marriage  Acts  as  they  are  called.  As  none  of 
thèse  laws  were  ever  promulgated,  or  in  force  at  Rat  River, 
we  need  not  carry  our  investigations  into  the  l'eligious 
customs  or  observances  of  more  récent  times.  By  the  law  of 
nature,  a  man  and  a  woman,  without  religion  or  law,  hâve  the 
right,  it  ia  said,  to  form  a  union  upon  such  conditions  as  they 
iiiay  choose  to  impose.  By  the  law  of  nations,  ail  conimunities 
which  observe  that  law,  hâve  agx'eed  to  recognize  os  husband 
and  wife  persons  of  the  opposite  sexes,  who  in  their  union, 
hâve  observed  and  fultilled  ail  the  laws  in  force  relative  to 
iiiatrimony,  in  the  country  which  they  inhabit  or  where  the 
union  is  formed  ;  and,  by  the  Civil  law,  each  nation  lias 
estalilished  certain  formalities  upon  the  observance  of  which 
the  validity  of  marriage  dépends.  In  a  state  of  nature,  the 
contnict  bas  been  defined  as  Contractas  quo  permnœ  corpo- 
riivi  fiuorain  dominium  mutiio  tradwnt  et  reci^yiunt.  By 
the  (/ivil  law  it  bas  been  regarded  as  Gontractiift  quo  ler/iJi- 
iiiotiv  pcriiovn'  rite  et  nmtito  rorporum  Huorwn  dortiinktvt 
Iradnnt  et  rccipiiivt.  So  far  as  marriage  requires  religions 
sanction  it  may  be  considered  rudrin  et  femiTiœ  conjunctio 
individmi'  vito'  retinens  secandum  prescriptum  legem  divi- 
itxriim  et  humanarum  <id  usiuu  ronjugaleiti.  Among  the 
chosen  people  and  the  heathen  nations  of  antiquity,  before 
the  tcachings  of  Christ,  marriage  in  many  respects  was  not 
unlike  that  described  as  existing  among  the  aboriginal 
inliabitants  of  this  continent.  We  must,  in  regard  to  numy  of 
thèse  nations,  always  except  the  facility  of  divorce  and 
répudiation.  Among  some  of  the  barbarians  of  North  America, 
niairiago  is  said  to  lie  disst>lvable  at  pleasure,  at  tl'.e  will  or 
caprice  of  either  partj^  the  meaning  of  which  is,  1  presunje, 
tliat  the  causes  which  jnstif}'  divorce  are  very  nunierous  ; 
and  that  the  formalities  to  be  observed  in  the  exercise  of  this 
iiuitual  right  of  répudiation  are  very  few.  It  is  a  (|uestion  of 
(legree,  more  or  less  :  and  .so  far  it  is  différent  from  the  law  of 
divorce  as  it  obtains  and  bas  obtained  among  many  civilised 
aiid  Christian  nations.  It  seems  to  Vje  admitted  among  ail 
chiistians,  that  otir  Saviour  imparted  to  marriage  a  more 
soltMim  and  sacred  character  than  it  previously  pos«-Pssed  : 
TOME    XVll.  7 
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au<l  tlke  Uoiiiaii  Cathulic  thuulugiaiis  aiul  cuuacils  huld  tliat 
it  was  elevated  by  Hitn  to  the  diffnity  of  a  sacrament,  an<l 
tlmt  tlie  bond  was  rendered  indissoluble.  I  havo  no  gof)d 
reason  tt>  doubt  but  that  this  bas  been  the  doctrine  of  the 
Church  of  Rome,  upon  the  first  two  points  frorn  the  time  of 
the  Apostles  U)  the  présent  day  ;  in  fact  we  hâve  the  authority 
of  Tertullian,  who  wrote  in  the  middle  of  the  second  Century, 
and  of  nmny  later  fathers,  that  this  was  the  doctrine  of  the 
Church;  though  of  course,  it  was  extremely  difficult  to 
inipress  thèse  religions  soleinnities  in  ail  their  strength  and 
purity  upon  nations  passing  froni  paganisin  to  christianity, 
or  tn  enforce  their  strict  observance  ainidst  the  corruptions 
and  violence  of  a  vast  Empire,  p'-rishing  from  the  ett'eminacy 
and  licentiousnes..  of  its  people.  The  Church  came  in  at  the 
décline  ;  while  she  prepared  to  encounter  with  weapons  more 
powerful  than  those  of  nian,  the  wrath  of  the  barharians, 
advancing  now  to  the  destruction  of  roman  power  and  roman 
civilization,  lier  work  of  conversion  was  still  incomplète,  and 
lier  doctrines  vvere  not  entirely  or  adeqnately  asserted.  Perhaps 
during  the  centuries  of  disoi'der,  anarchy  and  barbarism, 
which  preceiled  and  foUowed  the  final  overthrow  of  the 
Western  Empire,  it  was  impossible  to  inculcate  or  to  enforce 
those  doctrines  winch  were  detined  and  promulgated  in  later 
and  more  Christian  times.  1  am  not,  however,  called  upon  tu 
détermine  that  question  ;  but  in  order  to  appreciute  in  a  reli- 
gions pi>int  of  view  one  peculiarity  of  this  Indian  marriage, 
viz  :  that  of  having  taken  place  by  meiv  consent  without  rites 
or  ceremony,  it  may  be  interesting  to  refer  to  some  of  the 
luws  of  the  Christian  Emperors  and  to  epistlcs  and  d(!cretals 
of  the  l'opes.  C/onstantine,  the  Hrst  Kmperor  who  acknowl- 
edged  Christianity  on  the  throne,  and  many  of  his  successors, 
expressly  recognize  divorce  in  their  laws,  and  also  marriage 
by  consent,  aloiit.  We  hâve  several  collections  of  Roman  laws 
silice  the  Empire  became  Christian,  which  detlne  what  mar- 
riage was  under  thèse  laws  : — Ist.  The  Theodosi  m  Code,  which 
was  published  in  488,  and  2nd.  the  Code  of  Justinian  and 
other  parts  of  his  législation;  in  them  will  be  found,  in  the 
ureatest  détail,  what  constitutetl  a  légal  marriage.  In  the 
Institutes,  we  tind  the  following:  ".lustas  nuptias  inter  se 
"  cives  romani  contrahunt,  qui  sentiiditm  imi'ceptd  Icf/am 
"  coeitint  :  masculi  quidem  pubères,  fitmimi;  autem  viripo- 
"  tentes  ;  sive  patres-faniiliarum  sint,  sive  filii-familinrum. 
"  Dum  tamen,  si  tilii-familiarum  sint,  consensum  habeant  pa- 
"  rentum,  quornu)  in  potestate  sunt.  IvM.  lib.  I,  lit.  X,  in 
"  prive."  This  is  what  the  Digcst  calls  the  nuptial,  the 
essential  and  légal  rite.  In  a  lavv  of  Theodorius  we  tind  the 
following:  "Si  dobationum  ante  nuptia.s,  vel  dotis  instrumen- 
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"  ta  defuerint,  pompa  etiam  aliaque  nuptiarutn  celehritas 
"  oinittatur,  nullus  œstimet  ob  id  déesse,  recte  alias  inito  nia- 
"  trimonio,  firmitaten),  vel  ex  eo  natis  libei'is  jura  posse  legi- 
'  tiinoruin  aut'erri,  si  inter  pares  honestate  personas,  nulla  lege 
'  iinpedieiite,  tiat  consortium,  quod  ipsorum  conseTisu,  atque 
"  iiinicoram  jide  firmatur.  Cad.  Theod.,  llb.  III,  tit.  7,  l.  3." 
Tliis  i.s  the  t'amous  doctrine  ot*  Theodosius,  the  youuger,  pro- 
iiiiil<i;ated  428.  aud  iiiserted  in  tlie  Tlieodosian  Code.  It  was 
afterwards  adopted  by  Justinian.  We  tino  thèse  words  in  the 
third  chapter  of  the  22i:.d  Novel  :  "  Nuptias,  itaque  affectus 
"  alternus  facti,  dotalmm  non  egenis  augmente.  Cùm  euim 
"  seinel  convenerint  sub  puro  nuptia  affectu,  sive  etian»  obla- 
"  tione  dotis,  et  propter  nuptias  donationis  ;  oportet  causam 
"  onminosequi  etian»  sohitionem  aut  innoxiam,autcum  pœnâ." 
It  will  be  borne  in  niind  that  tliese  pecuniary  arrangements 
were  not  essential  to  the  marriage  contract  ;  but  they  were 
regarded  as  évidences  of  consent,  and  tlieir  omission  gave  rise 
to  sorious  difficulties.  In  his  74tli  Novel  (App.  4),  we  find  the 
lavv  which  detines  more  in  détail  than  any  other  what  shall 
constitute  a  légal  marriage  ;  but  nothing  is  said  there  about 
any  religions  cereinony.  He  says  :  "  Et  antiquis  promulgatum 
"  est  legibus  et  à  nobis  ipsis  sunt  lutc  eadem  constituta,  ut 
"  utiam  nui>tun  extra  dotalia  documenta  ex  solo  affectu  va- 
"  leant  et  rate  i^int.  Cap.  IV  in  princ.  Introeuntes  testes  sine 
"  periculo  mentientes,  quia  vir  vocabat  doniinaiu  cohœrentem, 
"  et  ista  illum  similiter  nominabat;  et  sic  eis  Hnguntur  matri- 
"  monia  non  proveritate  confecta.  Ibîd.  In  majoribus  itaque 
"  flignitatibus,  et  quiecumque  usque  ad  nos  et  senatores  et 
"  luagnificentissimos  illustres,  neque  fieri  luec  omnino  pati- 
"  mur  ;  sed  sit  omnino  et  dos,  et  antenuptialis  donatio,  et  ad 
"  onmia  qu{«  h»mestiora  décent  nomina.  Quantum  vero  in  mili- 
"  tii.s,  honestioribus  et  negotiis,  et  omnino  professionibus  dig- 
"  nioribus  est  ;  si  voluerit  legitnne  uxori  copulari,  et  non  facere 
"  nuptialia  documenta  ;  non  sic  quonie)docunu|i.e  et  sine  cautela 
■'  ctt'usè,  etsine  probatione  hoc  agat,  sed  veniat  ad  quantum  ora- 
"  tiouis  domura,et  fateatur  sanctissimie  illius  ecclesise  defensori; 
"  ille  autem  adhibens  très  aut  (juatuor  exinde  reverendissimor- 
"  inn  clerieorum,  attestationem  conticiat  tieclarantum,  (ntia  soM 
"  llla  indictwne,  illo  rnense,  iUa  die mentiis,  illo  iinperù  nodri 
"  aiiiw,  coiiHule  illo,  venerunt  apud  eina  in  illam  ovation  is 
"  ilnniuin  ille  et  illa,  et  conjuncti  xicnt  alterutri,  etc.  Eod. 
'  eup.,  ^  1."  This  législation  continued  until  the  reign  of  Léon 
VI,  Eiuperor  of  the  East,  in  911.  In  the  West,  the  nuptial 
boiiedictiou  was  rendered  necessary  much  earlier.  In  his  Capi- 
tularies,  Charleniagne,  in  802,  established  by  law  the  neces- 
«ity  of  this  nuptial  bénédiction  and  the  indissolubility  of 
iiiai-riage.  But,  notwithstanding  thèse  laws  Ithink  it  is  beyond 
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doubt  that  marriages  were  held  to  be  valid  without  this  reli- 
^ious  cereniony,  anJ  that,  too,  iinniediately  and  long  after  thc 
promulgation  of  the  Capitularies.  The  authority  ot*  Popes  and 
Bishops  world  perhaps  be  considered  sufficient  to  establish 
that  tact  in  a  niatter  of  this  kind  I  find  in  the  reply  ot' 
Nicolas  I,  in  866,  to  the  Bidgarians,  after  stating  the  céré- 
monial required  in  the  Catholic  Church  to  be  very  much  the 
same  as  it  now  is,  the  following  words  are  to  l)e  found  in  the 
conclusion  :  "  Hjec  sunt  jura  nuptiarum  ;  ha^c  sunt,  praîter  alla 
"  quœ  nunc  ad  memoriam  non  occurrunt,  pacta  conjugionuni 
"  solemnia.  Peccatum  autem  esse,  si  luec  euncta  in  nuptiali 
"  fffidere  non  interveniant,  non  dicinms,  (juemadmodum  Gra'cos 
"vos  wstimare  dicitis;  pnesertim  eu  m  tanta  soleat  arctare 
"  quosdam  rerum  inopia,  ut  ad  luee  pnepai-anda.  nuUum  his 
"  suttragetur  auxilium  ;  <ic  per  hoc  mifficiaf  necihiidanc  leijen 
"  malus  earmn  consensus, de qitoruvi  conjonction Ihan  (Kj'ihtr. 
"  Qui  consensus  si  solus  in  nuptiis  forte  defuerit,  caetera  omnia, 
"  etiam  cum  ipso  coitu  celebrata,  frustantur  ;  Joanne  Chrysos- 
"  tomo,  magno  doctore,  testante,  qui  ait  :  Matrimonium  non 
"  facit  coitus,  sed  voluntas.  Ibid."  Pope  Adrian  the  Second, 
successor  of  Nicolas,  was  supplied  to,  that  he  might  détermine 
whether  a  certain  marriage,  celebrated  without  the  présence 
of  a  priest,  was  or  was  not  valid  ;  and  he  wrote  to  the  Bishop 
of  the  Diocèse  in  the  following  words  :  Ut  autem  omnis  (jua^s- 
"  tio  super  eodem  matrimonio  de  castero  sopiatur,  per  apos- 
"  tolica  tibi  scripta  mandamus,  quatenus  hujusmodi  connu- 
"  bium  vlissolvi  nullatenus  patiaris,  sed  tirmum  facias  atque 
"  inviolabili  permanere.  Si  enim  aliàs  personne  conv'  nientcs 
"  et  légitima  fuerint,  et  contractus  ipse  legibus  concordans, 
"  ita  quod  non  videatur  ei  de  sacris  canonibus  obviare  ;  pro  eo 
"  (jiiod  sacerdos  faerit,  taie  matrimoniani  non  débet  idlatemlx 
"  hnpediri."  Ibid.  There  does  not  appear  to  hâve  been  any 
peculiar  circumstances  about  this  marriage,  except  the  absence 
of  the  priest  ;  it  is  to  be  remembered,  however,  that  several 
witnesses  were  présent.  Pope  Alexander  the  ïhird,  writing  tu 
the  Bishop  of  Salerno,  says:  "  Incpiisitioni  tuîe  taliter  respon- 
"  deinus,  quo  si  legitimus  C()nsensus  a  solemnitate  qusii  tieri 
"  solet,  praisente  sacerdote,  aut  etiam  ejus  notario,  sicut  etiam 
"  in  quthisdam  locis  adfntc  obseri'atitr,  coramidoneis  testibus 
"  interveniat  de  pnesenti,  ita  quod  unus  alium  in  suum  mutuo 
"  consensu  verbis  expressis  recipiat,  utrinque  dicendo:  Ego  te 
"  recipio  in  meam,  et  ego  te  in  meum  :  sive  sit  juramentuni, 
"  sive  non,  non  licet  mulieri  alii  nubere,  etc.,  Conc.  Labb.,  t. 
"  X,  col.  1574."  The  same  Pope  in  writing  to  an  English  Fre- 
late, the  Bishop  of  Norwich,  makes  the  following  remarks  : 
"  Super  eo  quod  ex  tuis  litteris  intelleximus  virum  quemdain 
"  et  muliereni,  de  mandate  Domini  utriusquc,  sese  invicem 
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"  récépissé,  vidlo  sanerdote  pru'Ncvfe,  vecadhibifa  anlemnifate, 
''  niuim  yolet  Anc/licana  ecrlen'm  eoi'hihere  ^t  aWnm  inulierein 
"  ante  carnalem  cominixioriem  solemniter  duxisse  et  cogno- 
"  visse  :  imv  prudentijp  taliter  duximus  respoiidendum,  quod 
"  si  priinus  vir  et  millier  ipsa  pari  consensu  de  presenti  sese 
"  n'ceperint,  dicendo  unus  alteri  :  Ego  te  recipio  in  meum,  et 
'■  ('(ro  te  recipio  in  tneam  ;  etiainsi  non  intercesserit  ulla  solein- 
"  nitas,  nec  vir  inulierein  carnaliter  cognoverit,  inulier  ipsa 
"  primo  débet  restitui,  cuin  nec  potuerit,  nec  debuerit,  post 
'  talein  consensutn,  alii  nubere.  Antonii  Augustini  antiquîe 
"  dcîcretaliuin  collectiones.  Paris,  1621,  p.  108."  Innocent  tbe 
Tliird,  replying  to  the  Bishop  of  Brent,  says  :  "  Postulaati 
"  utrum  ex  solis  verbis,  et  ex  qnibus  matrimonium  contraha- 
"  tur.  Nos  igitnr  in(|uisitioni  tuft'  taliter  respondemus,  (juo<l  nia- 
"  triinonimn  in  veritate  contrahitur  per  legitimum  viri  et  nui- 
"  lieris  consensum  :  sed  necessaria  sunt,  quantum  ad  ecclesiani, 
"  verba  consensum  exprimentia  de  presenti.  Décrétai.  Oreg. 
"  IX,  de  spons,  et  matr.,  cap.  25."  In  tbe  décrétais  we  find  tbe 
laarriage  per  verha  de  pnenenti  ret'erred  to  in  language  tbe 
uwst  précise.  It  may  take  place  before  tbe  priest,  or  bet'ore 
the  relatives  and  friands  of  tbe  parties  ;  tbis  kind  of  rnarriage 
may  be  contracted  witbout  witnesses,  provided  both  parties 
admit  tbe  fact,  and  even  may  be  proved  by  simple  presump- 
tion,  arising  tVom  cobal)itation.  In  support  of  wbat  I  bave 
liere  stated,  tbe  Court  deeins  it  interesting  to  make  tbe  follow- 
iiig  citations  from  the  décrétais  :  "  Ex  parte  (J.  mulieris  nobis 
"  iiitimatum  est  (piod  Andréas  juramentum  pra3stitit,  quod 
"  cam  ab  eo  tempore  pro  conjuge  teneret,  et  ei  sicut  uxori 
"  SU8R  tidem  servaret.  Ipsa  quoc^ue  eidem  Andreîe  juravit  se 
"  illum  pro  inarito  habiturum,  et  fidem  tanquam  viro  proprio 
"  servaturam  ;  quo  facto  pranioininatus  A.  reliquit  eamdem. 
■  Quia  agitur  nemini  licet  uxoreni  suain  sine  manifesta  causa 
"  fornicationis  dimittere.  et  tune  eam  sibi  reconciliare  débet, 
"  aut  ipsa  vivente  continere:  mandamus,  quatenùs  eumdem  ut 
'  superinducta  dismissa,  et  ad  uxorem  suain  redeat,  et  eam 
"  maritali  aftectione  pertractet,  monitione  pr.iemissa,  per  eccles. 
"  cens,  cogatis.,  Eod.  fit.,  cap.  !>.,  Voy.  aansi  le  cftop.  II.  àv 
"  priHsumptionis,  et  le  chap.  6  de  eo  qui  cognivit  consangui- 
"  neani,  elc.  Si  matrimonia  ità  occulte  contrabuntur  quod  ex- 
"  indè  légitima  probatio  non  appareat,  ii  qui  ea  contrabunt, 
"  db  ecclesia  non  sunt  aliquatenùs  compellendi.  Verùm  si  per- 
"  son»?  contrabentium  bsec  voluerint  publicare,  nisi  rationa- 
'  bilis  causa  piwpediat,  ab  ecclesia  recipienda  sunt  et  compro- 
"  branda,  tanquam  à  principio  in  ecclesia^  conspectu  contracta. 
"  Ihid.  de  clandestina  disponsatione,  cap.  2.  Veniens  ad  nos 
"  (lu.  sua  nobis  relatione  monstravit,  quod  in  domo  suii  mulie- 
"  rem  quandam  receperit,  de  qua  prolem  babuit,  cui   fidem 
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"  coram  pluribuh  prœstitit  quocl  eam  duceret  in  uxorera.  Inter- 
"  im  autein  cùni  apud  dornuin  vicini  sui  pernoctaverit.  ejus 
"  filia  nocte  illa  secuiu  concubuit,  quos  pater  puellm  siniul  in 
"  uno  lecto  inveniens,  ipsuin  eam  per  verba  de  pr«3senti  des- 
"  ponsare  coegit.  Ideocjue  mandainus,  (juatenus  si  inveneris 
"  quod  primani  post  fidein  prjBstitam  cofi^noverit,  ipsuin  cuni 
"  ea  i'aciaa  remanere  ;  alioquin  secundœ  (nisi  nietu  coactus  qui 
"  posset  in  virum  conatantem  cadere,  eam  desponsaverit)  ad- 
"  hferere  t'acias,  ut  uxori.  ^bid  de  sponsal.  et  niatrim.  ;  cap.  15. 
"  Isquid  fideni  dédit  M.  mulieri  super  matrimonio  contrahendo, 
"  carnali  copula  subsecuta,  is  in  t'acie  ecclesite  ducat  aliani  et 
"  cognoscat,  ad  prinunn  redire  tenetur  ;  (plia  licet  prfesump- 
"  tum  primum  niatrimonium  videatur,  contra  pnesumptionem 
"  tamen  hujusmodi  non  est  probatio  admittenda.  Ex  <juo 
"  sequitur,  quod  nec  verum  nec  aliquod  censetur  matrimo- 
"  nium  quod  de  facto  est  poatmodo  subsecutum.  Eod.  lit.,  cap. 
"  30.  In  conclusion,  I  quote  the  opinion  of  M.  Agier.,  in  his 
ïreatise  on  Marriage,  vol.  1,  pp.  122  and  128:  "  Le  concile  de 
"  Trente,  pour  faire  cesser  l'inconvénient  de  la  clandestinité,  a 
"  ordonné  que  les  mariages  ne  .sei'aii^nt  contractés  valablement 
"  qu'en  présence  du  propre  curé.  Mais,  sans  examiner  pour 
"  l'instant  si  le  concile  en  ce  point  n'a  pas  excéùé  son  pouvoir, 
"  j'observe  d'abord  qu'à  cet  égard  il  introduisait  un  droit 
"  nouveau  ;  et  en  conséquence  le  décret  porte  qu'il  ne  sera  ex- 
"  écuté  dans  chaque  paroisse  que  trente  jours  après  sa  puMi- 
"  cation.  Ainsi,  jusqu'à  ce  moment,  et  dans  toutes  les  parois.ses 
"  où  il  n'avait  pas  encore  été  publié,  les  mariajxes  ont  pu  se 
"  contracter  valablement  comme  autrefois,  sans  l'intervention 
"  d'aucun  prêtre.  J'observe  ensuite  que  le  ilécret  du  concile  de 
"  Trente  est  subordonné,  comme  toutes  les  lois  humaines,  à  la 
"  loi  supérieure  de  la  nécessité  ;  d'où  il  suit  que  son  exécution 
"  cesse  dans  les  endroits  où  il  ne  se  rencontre  pas  de  pasteur 
"  en  exercice,  ni  personne  qui  en  tienne  la  place  ;  c'est  la  dé- 
"  cision  uniforme  des  canonistes."  It  would  be  fatiguing  to 
cite  authorities  in  support  of  this  view  of  the  Canon  law,  as 
it  stood  in  earlier  times.  It  can  be  easily  understood  that,  as 
at  Rat  River,  it  was  not  always  possible  to  hâve  any  other 
form  of  marriage,  and  under  peculiar  circumstances  there  can 
be  no  doubt,  that  such  marriages  were  regarded  as  valiil  by 
the  Canon  law.  Thèse  quotations  are  given  to  exhibit  some  of 
the  législation  of  the  early  Christian  Emperors  in  regard  to 
marriage,  and  to  prove  also  what  were  the  opinions  of  some 
of  the  most  learned  and  illustrions  among  the  Popes  of  Rome  ; 
and  tinally  what  were  the  principle  of  the  earlier  Canon  law 
in  this  respect.  Of  course  neither  thèse  laws  nor  the  opinions 
of  the  Popes  neceasarily  convey  what  were  the  doctrines  of 
the  Church,  but  they  aro  worthy  of  note  in  a  case  like  the 
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nresftit;  they  show  that  consent  vvhs  the  mnin  oleniont  in  th»^ 
coiitract,  that  religions  or  other  '^erenionioa  were  not,  in  eveiy 
case,  essentiai.  In  the  course  ot'  tinie  the  Ecclesiastical  power 
hccanie  more  sti'ict  ;  and  the  doctrines  of  the  Churcli,  on  thèse 
suhjects,  aniong  others.  were  detined  and  pronuilgated  in  the 
(leerees  of  the  Council  ot'  Trent.  It  is  imnecessary  for  nie  to 
speak  ot'  thèse  decrees,  they  were  never  published  in  England 
(ir  France,  niuch  less  in  the  North  West  or  Athal>aska  territor^^ 
We  coine  now  to  enquire  vvhat  was  the  Comtnon  law  of 
Kngland  in  respect  to  niarriage.  Previous  to  doing  so  the 
Court  deems  it  right  to  advert  to  the  fornis  an<l  soleninities 
rt'(|uisite  in  France  and  Scf)tland  and  Spain.  In  France,  hefore 
the  Révolution,  the  form  of  niarriage  was  of  a  inixed  nature, 
and  it  was  held,  \>y  lawyers,  that  the  essence  of  niarriage  con- 
sistt'd  rather  in  the  civil  contract  than  in  the  sacranient  or 
religions  soletnnization  ;  for  the  niarriage  law  of  France  was 
derived  fron»  the  ancient  canon  law,  subject  to  régulations  pf 
the  provincial  council»  of  the  kingdorn,  agreeably  to  the  inde- 
pendence  of  the  Cîallican  church,  and  subject  also  to  the  con- 
trol  of  the  monarch.  None  «)f  the  ordinances  and  déclarations 
of  ancient  France  endiody  and  enforce,  in  express  terms,  the 
provisions  of  Papal  bulls  and  the  Tridentine  decrees  relative 
to  niarriage.  In  an  edict  of  Henry  IV,  160G,  there  seenis  to 
lie  a  récognition  of  the  authority  of  the  Council.  The  .substi- 
tution of  the  civil  niagistrate  for  the  ecclesiatics  appears  to 
constitute  the  principal  diff'erences  between  the  rujes  observed 
(iuriiig  the  (incien  réffime  and  those  of  the  code  civil  ;  each 
exhibiting  an  equal  précaution  in  their  preliniinary  fornis  ; 
and  parental  right  is  scrupulously  niaintained  ;  for  tîie  décla- 
ration of  the  "i-ith  session  of  the  Council  of  Trent,  wliich 
reiidered  the  consent  of  parents  unnecessary  for  the  validity 
of  niarriage,  was  protested  against  on  the  part  of  France,  and 
was  virtually  disavowed  by  the  0 rdonii<ii\ce  de  Blois,  in  1579, 
and  by  the  subséquent  royal  edicts  on  that  particular  point. 
According  to  the  civil  code  of  France  it  seenis  that  a  domicile 
of  six  months  is  a  necessary  qualification  for  niarriage,  after 
whicli  a  numicipal  ofHcer  of  the  commune  of  the  domicile,  at 
the  doorof  the  hall  of  the  commune,  publishes  the  names,  rési- 
dence, and  âge  of  the  parties  intended  to  niarry,  and  the  names 
and  résidence  of  parents.  After  tbis  publication,  a  public  act 
is  drawn  up,  setting  forth  the  description  of  the  parties,  and 
the  day,  time  and  place  of  the  publication,  a  copy  of  which 
remains  fixed  on  the  door  of  the  hall  of  the  commune,  until 
the  end  of  eight  successive  days,  when  the  publication  is  to 
be  repeated  with  the  same  formalities.  After  a  lapse  of  three 
complète  days  from  the  last  publication,  the  niarriage  may  be 
celebrated  on  a  day  appointed  by  the  parties  at  the  hall  of 
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the  commune,  by  the  municirml  otticer,  in  the  présence  of  four 
witnesses.  The  ofHcer,  after  addressin^  the  parties  on  the  aub- 
ject  of  their  (Juties,  receives  their  sepiirate  déclaration  that 
they  take  each  other  for  husband  and  vvife,  and  then,  in  tlie 
nanie  of  tlie  law,  pronounces  theni  to  be  united  in  n)arriaf(e, 
and  a  public  act  is  inr.nediately  drawn  up  and  recorded.  Ac- 
cording  to  the  law  of  France,  it  is  only  in  virtue  of  this  act 
that  the  rights  belonging  to  nuirriage  can  bc  uiaintained  in 
that  couiîtry,  so  that,  like  the  nianiage  act  of  Enofland,  the 
law  of  France,  as  to  the  forn»  of  marriage,  is  not  merely 
directory.  but  prohibitory  also:  aduiitting  (as  it  seems)  no 
niarriage  to  be  valid  that  bas  been  contracte»l  within  the  ter- 
ritory  according  to  any  other  forin  than  that  prescribed  by 
the  civil  code  of  the  kingdouj.  The  decree  of  the  Council  of 
Trent  was  never  recognized  in  Scotland.  In  niarriages  at 
Gretna  Green,  a  blacksniith  bas  supplied  the  place  of  a  priest 
or  a  magistrate.  By  the  canon  law,  there  i«  a  distinction 
between  the  contract  de  pra'Henti,  and  the  promise  de  futuro  ; 
the  former  constituting  a  good  marriage  of  itself  ;  the  other 
not  unless  followed  by  copula  or  some  other  act  which  is  held 
in  law  to  aniount  to  the  carrying  the  premise  into  eftect;  and 
this  canon  law  prevailing  in  Scotland,  Lord  Stowell  adjudged 
that  under  the  Scoth  law,  the  contract  de  presenti,  does  not 
require  consummation  in  order  to  become  "  very  niatrimo- 
ny  ;  "  that  it  does  ipso  facto  et  ipso  jure  constitute  the  rela- 
tion of  man  and  wife.  (Dalrymjile  vs.  D<drymple,  2  Hag- 
gard's  C.  R.,  54  ;  4  Eng.  Eccl.  Rep.,  4H5.)  This  position  was 
approved  in  the  House  of  Lords.  (McAdani  vs.  Walker,  &c., 
1  Dow.,  182.)  By  force  of  such  a  contract  in  Scotland  (with- 
out  religions  célébration).  Lord  Stowell,  in  the  Dalrymple 
case,  pronounced  Miss  Gordon  the  légal  vvife  of  Mr  Dalrymple, 
an  english  officer,  who,  after  making  in  Scotland  a  contract 
of  a  marriage  with  her,  was  mai'ried  in  England  to  Miss  Man- 
ners,  the  sister  of  the  Duchess  of  Saint- Al  bans.  In  Spain  the 
decrees  of  the  Council  of  Trent  were  received  and  promul- 
gated  by  Philipp  II,  in  bis  European  dominions.  But  the 
laws  applicable  to  her  colonies  consisted  of  a  code  issued  by 
the  Council  of  the  Indies  antécédent  to  the  Council  of  Trent, 
and  are  to  be  found  in  the  code  or  treatise  called  Las  Hiete 
Partidas  and  the  laws  of  Toro.  The  law  of  marriage  as  con- 
tained  in  the  partidas  is  that  consent  alone  joined  ivith  the 
will  to  marry,  constitutes  marriayes."  (10  How.,  182.)  It  is 
matter  of  history  that  many  marriages  were  contracted  in  the 
présence  of  civil  magistrates  and  without  the  sanction  of  a 
priest  in  Spanish  colonies,  which  hâve  since  been  ceded  to  the 
United  Stated.  (Id.,  180.)  Whether  an  actual  contract  of  mar- 
riage, made  before  a  civil  magistrate  (and  followed  by  coha- 
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hitation  and  acknowledgment),  but  without  the  presenc»'  of  a 
pi-icst,  was  valid,  and  the  ott'spring  thereot'  logitiinate  accord- 
iiic  to  the  hiws  in  force  in  the  Spanish  colonies  pi*evi(ju.s  to 
tlieir  cession  to  the  United  States,  was  a  question  in  HallHt, 
(l'v.,  vs.  Cidlins,  and  it  was  detennined  in  the  affirmative.  But 
it  inay  he  asked,  wliat  werc  the  nature  and  obligatory  force 
of  a  contract  per  verha  de  prd'senti  by  the  english  conunon 
liiw,  previous  to  the  passing  of  the  Marriage  Act,  in  the  2(5 
(}('0.  II.  It  was  supposed  by  (iibbs,  C  J.,  of  the  Coinmon 
l'ieas,  that  before  that  Act,  uiarriages  in  Enghind  were 
(«•overiied  by  the  canon  hiw,  and  that  a  contract  of  niarriage 
t-ntered  into  per  twrlxi  de  pra'senti  should  be  considered  an 
actual  marriage  if  followed  by  cohabitation.  ( L(iuf(mr,i(r.,  vs. 
Tcpsdalfi  and  ^vlfe,  H  Taunt,  880,  4  Eng.  Coui.  Law  Rep.,  299.) 
Lord  Ellenborough  also  thought  tliat  a  contract  of  marriage 
per  verba  de  primenti,  wouM  hâve  bound  the  parties  before 
that  Act.  (Kinfi  vs.  Brampton,  10  East,  '2HH.)  And  the  opi- 
ni(jn  of  (-iibbs,  C.  J.,  bas  some  support  in  the  language  of  Lord 
Stowell  in  Dulri/mple  vs.  Dalrymple.  But  in  that  case,  it  was 
of  no  importance  whether  or  no  the  canon  hiw  of  Europe  was 
introduced  into  England  as  partof  its  laws  ;  the  only  (question 
in  the  Dah'ymple  case,  in  respect  to  the  canon  law,  being 
whether  it  was  introduced  into  the  law  of  Scotland.  In  the 
linited  States,  the  courts  ot  .several  of  the  States  hâve  gone 
(|uite  as  far  as  Chief  Justice  (Hbb.s.  Thus  it  has  been  laid 
down  by  the  Suprême  Court  of  New-York,  that  a  contract  of 
marriage  made  per  verba  de  paisenti  amounts  to  an  actual 
marriage,  and  is  as  valid  as  if  made  in  facie  ecdesia',  (Fenton 
vs.  Reed,  4  John.,  52  ;  Jackson  vs.  Winne,  7  VVend.,  47)  ;  and 
by  the  Suprême  Court  of  Pennsylvania,  that  marriage  is  a 
civil  contract  which  may  be  completed  by  words  in  tlie  présent 
tiiiie  without  regard  to  form.  (Hantz  vs.  Scali/,  0  Binn.,  405  ; 
Fatterson  vs.  Grines  and  xvife,  4  How.,  587.)  And  upon  the 
ground  that  parties  hâve  power  to  contract  marriage  inter  se, 
without  the  intervention  of  a  clergyntan — that  such  is  the 
coinmon  law— and  the  Suprême  Court  of  New- York,  in  the 
absence  of  proof  to  the  contrary,  presumed  this  to  be  law  of 
Connecticut  at  the  time  of  the  marriage,  which  was  in  (|Ues- 
tion  in  Starr,  &c.,  v.s.  Peck,  1  Hill,  271.  To  this  view  of  the 
connnon  law  of  England,  acted  upon  in  the  American  Union — 
the  same  taken  by  Chancelier  Kent  in  lus  commentaries,  and 
Judge  Story  in  his  treatise  on  the  Conflict  of  laws — Lord 
Campbell,  in  the  cause  of  The  Queen  vs.  Millis,  called  atten- 
tion in  the  House  of  Lords  to  the  fact  that  the  United  States 
"  carried  the  common  law  of  England  along  with  them,  and 
jurisprudence  is  the  department  of  human  knowledge,  to 
which,  as  pointed   out  by  Burke,  they  bave  chiefly  devoted 
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themselves  afid  in  which  tliey  hav<!  chiofly  «wcelled."  (10 
('lurk  »ui(l  Fhin.,  777.)  A  viovv  of  tho  law  (littert'nt  froin  that 
wliicli  Lord  (.'aniplicll  souglit  to  cnfurct'  was  takcni  l>y  Cliief 
Justice  Tindal.  Tins  judf^e,  whoin  i'or  li^nrmu^  and  ability, 
Lord  Canipl»»!!!  lias  pronounced,  as  not  intVrior  to  tlie  iiiost 
distinguislu'd  (»t'  his  prcdocessors,  endeavourt'd,  in  tlio  case  of 
the  Qut'cii  VH.  MiUis,  to  shew  that  tlie  lii.vv  liy  which  the  spi- 
ritual courts  of  Knfifland  havo  frou»  tho  earlicst  tinio  ht'en 
governcd  and  re<julat('d,  is  not  the  gênerai  canon  Inw  of 
Europe^  ijnported  as  a  hody  of  law  into  Éngland,  and  govern- 
ing  thoae  cotirts  profirio  ri<fi>re,  Ijut,  instead  thereof,  an  eccle- 
siastical  law,  of  which  the  gênerai  canon  law  is  no  doubt  the 
basis,  but  which  lias  been  nxxlified  and  altered  from  tiine  to 
time  by  the  ecclesiastical  constitutions  of  the  english  bishops 
and  archbishops,  and  by  the  législature  of  the  realtn,  and 
which  has  been  known  fron»  early  tinies  by  the  distinguishing 
title  of  tho  king's  ecclesiastical  law.  (10  Clark  and  Fin.,  78.) 
The  opinion  of  a  niajority  ot"  the  couiuion  law  judges  of  Kng- 
land,  as  delivered  by  Cluef  Ju.stico  Tindal,  was,  that  l)y  the 
law  of  England.  as  it  exist  'd  at  the  time  of  the  passing  of  the 
Marriage  Act  (1753),  a  contiact  of  nuirriage  pert^erba  de  pnn- 
senti  was  a  contraet  indisvsoluble  between  the  parties  tliem- 
selves,  atîbrding  to  either  of  the  contracting  parties  by  appli- 
cation to  the  spiritual  court  the  power  of  compelling  the 
solenini/ation  of  an  actual  marriage  ;  but  that  sucli  contraet 
never  constituted  a  full  and  complète  marriage  in  itself,  unless 
made  in  the  présence  and  with  the  intervention  of  a  minister 
in  holy  orders.  The  opinion  delivered  by  Tindal,  C.  J.,  was 
dissented  from  by  Lord  Brougham  in  the  House  of  Lords  ;  he 
thought  it  reasonable  to  présume  that  the  english  law  touch- 
ing  marriage  was  the  saine  with  the  gen»'ral  law  of  eatholic 
Europe,  until  it  was  shown  that  England  had  receded  frojri 
that  law.  (P.  722.)  He  considered  that  she  had  not  so  receded 
until  the  Marriage  Act  ;  and  therefore,  that  until  that  Act  the 
English  law  agreeing  with  that  ot  ail  Europe,  a  marriage  per 
verbd,  de  prœfienti  was  valid  without  the  intervention  of  a 
priest.  (P.  782.)  Witli  Lord  Brougham  concurred  Lord  Camp- 
bell (P.  740)  and  Lord  Dennian  (P.  804.)  Thèse  three  judges 
were  of  opinion  that  before  Lord  Hardwicke's  Act  of  1753, 
contraet  per  verha  de  primenfi  was,  by  the  english  law,  a 
good  marriage  ipsuni  matrimoniuiti,  (P.  829)  ;  Lord  Camp- 
bell distinguishing  between  the  case  of  a  mère  betrothment,  a 
mère  e.xecutory  contraet  per  verha  de  prttifienti  for  a  marriage 
thereafter  to  be  solemnized,  the  parties  not  meaning  to  b« 
husband  and  wife  until  such  solemnization  ;  and  the  case  of 
niiptiœ  per  verha  de  pra'senii  without  any  contemplation  of 
a  future  ceremony  as  necessary  to  complète  the  relation  of 
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Imabnnd  and  wîfe.  (P.  749).  But  the  Chnncollor  (Lord  Lynd- 
Imrst)  <lid  not  consider  thut  by  the  law  ol'  Kiip[laiid,  provious 
to  tiu'  Marriajîe  Act,  a  contract  of  pri'scnt  tnniTia<;o  liad  so 
orcat  an  cffect  as  was  ascriltcd  to  it  by  tlicse  threo  jtidfrcs.  He 
eonsidcri'd  such  a  contract  a  niarriago  for  nmny,  but  not  for 
iill  ]inrpost-'.s,  and  that  in  order  to  constitute  a  marriage  in  ita 
complète  and  perfcct  state.  solcuinization  was  nccessary.  (P. 
«44,').)  Lord  (  ottenliaui  laid  down  tliat  tlie  conso(|Uenc(.'.s  of 
u  valiil  marriage  niust  be,  Ist,  to  give  to  the  woinan  the  right 
of  a  wife  in  respect  to  dower  ;  2nd,  to  give  to  the  n:an  the 
ri;ilit  of  a  liu.sband  in  the  property  of  the  woinan  ;  Srd,  to  ;ive 
to  the  i.s.sne  the  right  of  legitimacy  :  4tli,  to  impose  npo:i  the 
woman  the  incapacities  of  coverture  ;  5th,  to  niake  the  uiarr'age 
of  either  of  the  parties  Icaving  the  other  with  the  thiid  per- 
son  void,  and  then  lie  proceeded  to  show  by  authority  that 
none  of  thèse  conse(|nences  followed  from  a  mère  contract  of 
niarriago  per  verhn  de,  j)ra-st'nti.  (P.  878.)  Lord  Abinger  con- 
curring  with  Lords  Lyndhurst  and  Cottenham,  tlie  votes 
were  equal — that  is,  three  for  reversing  and  three  for  affirni- 
ing.  According  to  the  ancient  rule  in  the  law,  nemper  prasn- 
hiitur  prt)  negant c,  thti  House  aflfinned  the  judgnient  of  the 
(^)urt  of  Queen's  Bench  in  Ireland,  holding  tliat  a  contract  of 
marriage  per  verha  de  prtvsevti  in  the  présence  of  witnesses 
does  not,  in  England  or  Ireland,  constitute  a  valid  marriage 
!it  the  coiumon  law,  unie.ss  it  be  also  in  the  présence  of  a 
rcgularly  ordained  minister  ;  and  consequently,  holding  the 
accused  who,  after  such  a  contract  with  one  woman,  married 
aiioilier,  not  to  be  guilty  of  biganiy.  (P.  907.)  By  the  authority 
of  this  décision,  the  Court  of  Exchequer  has  said  it  was 
bound.  (Cathenvood  v.s.  Coslov,  13  M.  &  VV.,  261.)  Ail  this  pré- 
sents an  amazing  spectacle,  and  no  doubt  is  very  unsatisfac- 
tory.  The  décision  in  the  case  of  the  Queen  vs.  Millw,  not- 
witlistanding  the  récognition  of  it  by  the  Court  of  Exchequer, 
is  not  one  by  which  this  court  considers  itself  bound.  Were 
it  necessary  for  me  to  détermine  the  point  raised  in  that  case, 
Iiaving  made  a  carefui  examination  of  the  que.stion,  it  seems 
to  me  that  I  sliould  not  hesitate  to  concur  in  the  opinion 
expressed  liy  Lords  Brougham,  Campbell  and  Cottenham. 
But  holding  as  true  that  the  common  law  of  England  did  not 
pievail  at  Rat  River  in  1808,  it  beconies  unneces.sary  for  me 
to  cai-ry  the  investigation  further.  Though  even  if  governed 
by  that  law,  I  should  regard  the  marriage  of  Connolly  with 
tli(^  C'ree  woman  as  valid.  The  lavvs  which  control  marriage 
in  ei\ilized  countries  are  intended  to  operate  as  a  protection 
aiul  not  a  prohibition.  It  is  to  be  presumed  that  parties  in 
liiirbarous  or  foreign  countries,  are  to  be  entitled  to  an  exemp- 
tion from  the  strict  l'ule,  whenever  it  is  shown  that   insuper- 
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nhlo  obstacles  iilone  hiid  occasioned  tlic  déviation  t'roiii  csta- 
lilisliod  t'oniiH  ;  and  if  it  apprars  at  tlie  saine  tinu^  tliat  tlic 
niarria^H',  althou^h  irro^'ularly  had,  is  in  tact  a  linna  Jiilc  nuir- 
ria^^c,  tVcc  fioni  ail  siispicion  of  tVaud  and  clandcstinity  ;  for 
th(!  law  of  Kn^^land  in  prcscriliinj^  a  forin  for  its  own  subjectH, 
docs  not  eonipcl  thcn»  to  inipossiltilities  ;  an<l  it  is  diffitidt  to 
suppose,  wlien  a  niarriaj^e  is  shown  to  lie  complète  accordiiiy' 
to  f^enoral  law,  that  it  could  Ite  hel<l  to  Ite  a  nullity,  nierely 
on  account  of  a  déviation  in  point  of  local  forni,  arisinj^  ont  of 
circianistanc?s  whicli  it  was  not  in  the  power  of  tlie  party  tu 
coiitrol,  more  espeoially  as  to  <leny  to  parti«ïs  so  situated  the 
ri^lits  which,  according  to  natnral  law,  Itelong  to  every  free 
agent,  would  liave  an  immédiate  tendency  towards  oncourag- 
ing  those  nnlavvfui  cimnexions  wldcli  are  injurions  to  soci«'ty, 
and  subversive  of  morals  and  religion.  iJut  however  limiteil 
the  degi'ee  of  indulgence  permitted  in  tins  respect  by  the 
courts  of  other  countries,  it  is  (évident  from  the  valuable  judg- 
ment  in  the  ca.se  of  Riuli/itij  vs.  Hiidinif  that  those  of  Kng- 
land  (whiist  they  admit  the  uni  versai  authority  of  tlie  Ir.r 
loci,  in  determining  the  validity  of  marriage,  pleaded  to  hâve 
been  had  according  to  law,  and  acknowletige  the  validity  of 
marriage,  had  in  conformity  to  its  régulations,  without  consi- 
dering  whether  they  are  more  strict  or  le.ss  cautious  than  our 
own)  do  not  admit  opposite  propositions  in  an  ecpial  e.xtent 
by  laying  down  a  positive  rule,  that  no  marriage  is  valid  that 
bas  not  been  hail  according  to  the  law  of  the  coiintry  of  its 
cel«d>ration.  After  thèse  preliminary  observations,  it  may  be 
well  to  remind  the  parties  that  in  1803,  at  Rivière  aax  Rats 
there  were  no  priests,  no  ministers,  nor  is  it  proved  that  there 
were  any  magistrutes  at  the  place,  or  in  the  neighbourhood. 
It  was  a  barbarous  country  situated  in  the  reniote  wilderne.ss 
of  North  Western  Am»'rica  ;  religion  hati  not  asyet  proclaimed 
her  authority  :  ha<l  not  inculcated  her  teachiiigs,  nor  extended 
lier  sanctions  to  the  dome.stic  life  of  the  iiihabitants.  Christia- 
nity  had  not  built  her  temples,  nor  had  the  ecclesiastical  power 
sent  forth  decrees  for  the  guidance  either  of  the  European.  or 
the  native.  Civilization  had  made  no  serions  impre.ssion  ;  had 
exerted  no  salutaiy  influence  over  those  wild  régions  and  those 
wilder  nations  of  the  forest.  As.sociating  with  Indian  warriors, 
hunters  and  flsh(?rmen,  and  trading,  bartering  in  trinkets, 
inuskets,  ruui  et  peltries,  the  servants  and  clerks  of  the  North 
We.st  Compan}'',  it  is  easy  to  suppose,  were  not  ver^'  success- 
ful  in  inculcating  morality  among  the  natives,  or  in  main- 
taining  their  own  ;  it  can,  without  ditficulty,  be  imagined  that 
the  intercourse  and  tratHc  between  thèse  nien  and  the  savages 
were  not  likely  toform  a  very  religious  or  retined  community. 
The  restraints  of  law,  or  the  sanctions  of  religion  so  far  as 
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tlitv  ifCouui/t'»l  eitlitT,  it,  iiuiy  lu*  pn'suuuMl  wt'it!  not  ((xtrt'iiu!- 
ly  l'rtcftiv»'  iii  controlliu^  hucIi  a  inixtur»*  ot'  liarhaiisrii  aiul 
iicruliar  civili/atioii  iis  pij'vailfd  iii  tlir  Athabaska  OdUiitry 
in  |.SO:i,  and  pivvious  to  tluittinif.  At  such  a  plac»',  sun-oiUKl- 
cil  l»y  sucli  iriHuciK'fs  and  such  unfavorahle  circuinHtanc«'.s,  if 
Mr.  ('unnolly,  whoso  moral  charactt'i'  soenistohavc  hi'cn  witli- 
oiit  n-proach,  dcsiivd,  wlietlicr  t'roni  kVolinj^  or  intt'iL'sti'd  ino- 
tiv(!H,  to  taku  tlii.s  Indian  rnaidcn  tu  his  lioinc,  hv  IukI  onu  of 
tlirt'c  conrsi'.s  to  pursu»'  :  tliat  was,  to  niarry  \\vv  according  to 
thi'  eustoin.sand  UHa|,'i!S()f  tlu;  Cn-c  Indians,  to  tiavel  witii  lier 
lictwccn  tlirtit;  or  four  tlioiisnnd  niilos,  in  canix't»  and  on  foot, 
to  liavc  liis  niarriai^c  soleninizcd  l»y  a  priest  or  a  nia^istratc, 
or  to  makf  lier  liis  concubine.  I  tinnk  tlic  évidence  in  tlii.s 
nisf  will  clcarly  sliow  whicli  of  thèse  tliree  courses  lie  did 
adopt,  and  wliicli  of  theni,  durin^  a  period  of  twenty-ei^lit 
vears,  lie  lionorablv  and  reli^iously  followed.  The  firstenquiry 
to  lie  Iliade  theii,  is,  wliether  in  IM()8,  at  Kat  Riv(;r,  in  the  Atha- 
Itfiska  territory,  there  existed  amon^  tho  Crée  Indians  there 
iiiid  in  the  neijrhhourhood,  any  native  u.saf^e,  law  or  custoni 
ii'iative  to  inarriaf^e  aiiioni^  the  Indians  theniselves,  and  al.so 
in  regard  to  the  Kuropean  trader»  and  the  Indian  woinen  ;  if 
so,  wliether  that  custoni  lias  heen  proved  and  vvliat  is  the 
nature  of  it.  Hefore  proccefliiiff  to  examine  the  évidence  of 
record,  and  that  upon  whicli  the  décision  of  the  Court  must 
of  course  mainly  re.st,  I  iiiay  a])propriately  advert  to  liistor- 
ical  testiniony,  (!stablishin<jf  the  existence  ^enerally  of  such  a 
law  or  custom  amoiig  the  natives  :  and  as  there  was  a  strik- 
iiig  similarity  in  t'ornis,  cérémonies  and  usages  of  marriage 
aiiioiig  ail  the  tribes  and  nations  of  Nortli  American  Indians 
(witli  the  exception  of  soine  Mexican  tribes)  from  the  Gulf  of 
Mexico  to  Anticosti  and  the  Frozen  Océan,  it  wiil  be  apparent 
tliut  the  law  of  the  Crées  was  not  exceptional,  but  entirely  in 
liarniony  with,  and  conformable  to  the  gênerai  usages  of  the 
barliarians  over  tlu;  entire  continent  of  Nortli  Amei  ica.  Wash- 
ington Jrving,  in  lus  Astoria,  .says,  in  référence  to  tliis  usage: 
"  Tlie  suitor  repairs  not  to  the  bower  of  liis  mi.stre.ss,  but  to  lier 
"  fatlier's  lodge,  and  throws  down  a  présent  at  liis  feet.  His 
"  wishes  are  then  di.sclosed  by  some  discreet  friend  employed 
■'  by  hini  for  the  purpcst'.  If  the  suitor  and  his  présent  Hnd 
'■  favor  in  the  eye  of  the  father,  he  breaks  tho  niatter  to  his 
"  daughter  and  inquires  into  the  state  of  her  inclinations. 
"  .Should  her  answer  be  favorable,  the  suit  is  accepted,  and 
"  the  lovei"  lias  to  make  further  présents  to  the  father,  of 
"  liorses,  canoës,  and  other  valuables,  according  to  the  beauty 
"  aiid  merits  of  the  bride  ;  looking  forward  to  a  return  in  kind 
"  wlienever  iliey  sliall  go  to  housekeeping."  (Cap.  5(J,  p.  462.) 
Hildreth,  in  His  History  of  the  United  States,  says  (Cap.  2, 
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p.  ()2)  :  "  Mariiage  was  a  sort  of  purchase,  the  father  receiving 
"  présents  from  the  husbarul,  in  exchange  for  his  daughter, 
"  who,  at'ter  a  few  months  of  fonding  and  favor,  fell  to  the 
"  condition  of  a  doniestic  servant.  Polygamy  was  not  conni'on. 
"  except  aniong  the  chiefs  ;  but  there  were  no  objections  to  it. 
"  Every  Indian  had  as  niany  wifes  as  he  could  [)ay  for  and 
"  support.  It  Avas  indeed,  the  hibor  of  their  wivea  that  en- 
"  abled  the  chiefs  to  uiaintain  the  hos})itality  proper  to  their 
"  station.  The  Indian  husband  divorced  his  wife  at  pleasure. 
"  In  case  she  proved  unfaithful,  he  might  put  her  to  death. 
"  Uninarried  wonian  niight  follow,  with  little  reserve,  the  bent 
"  o'i  their  inclinations;  but  the  Indians of  l)oth  sexes,  as  a  gen- 
"  eral  rule,  were  reuiarkable  for  continence.  The  affection  of  the 
"  wonien  for  their  children  was  unbounded  ;  the  fathers  also 
"  were  very  indulgent."  Bell,  in  his  Statisticnl  and  Philoso- 
phical  Geography  of  North  America,  says  :  "  None  of  the 
"  North  American  tribes,  however  rude,  are  unacquainted  with 
"  the  institution  of  niarriage.  Tdey  generally  are  contented 
"  with  one  wife  ;  soinetimes  they  take  cwo,  but  seldoin  more 
"  than  three.  The  women  are  nnder  the  directions  of  their 
"  fathers  in  the  choice  of  husbands,  and  very  seidom  express 
"  a  prédilection  for  any  particulai*  person.  Their  courtship  is 
"  short  and  simple.  The  lover  makes  a  présent,  generally  of 
"  game,  to  the  head  of  the  family  to  which  the  woman  he  fan- 
"  cies  belongs.  Her  guardian's  approbation  obtained,  he  next 
"  makes  a  présent  to  the  wonian  and  her  acceptance  of  this 
"  signifies  her  consent.  The  contract  is  immediately  ma  e,  and 
"  the  match  concluded.  Ail  this  is  transacted  without  cere- 
"  mony.  without  evon  a  feast.  The  husband  generally  carries 
"  his  wife  among  his  own  relations,  where  he  either  returns  to 
"  the  tent  that  hs  formerly  inhabited.orconstructs  a  new  one 
"  for  their  own  use.  They  sometimes,  but  seidom,  remain 
"  among  the  wife 's  relations.  Thèse  contracts  are  binding  no 
"  longer  than  during  the  will  of  both  parties.  If  they  do  not 
"  agrée,  the  woman  returns  to  her  relations,  and  if  they  hâve 
"  any  chddren.  she  takes  them  along  with  her;  but,  after  they 
"  hâve  children,  a  séparation  very  seidom  takes  place.  If  a 
"  woman  be  guilty  of  adultery,  and  her  husband  be  unwilling 
"  to  divorce  lier,  he  cuts  off  her  hair,  v/hich  is  considered  the 
"  highest  disgrâce  which  can  be  put  upon  a  female."  (Vol.  5, 
ci»p.  2,  p.  274.)  Bancroft,  in  his  History  of  the  United  States, 
says  (Vol.  III.,  cap.  22,  page  206):  "And  yet  no  nation  has 
"  ever  been  found  without  some  pKnctical  confession  of  the 
"  duty  of  self-denial.  God  hath  planted  in  the  hearts  of  the 
"  wildest  of  the  sons  of  men  a  high  j»nd  honorable  esteem  of 
•'  the  marriage  bed,  insomuch  that  they  universally  subinit 
"  unto  it,  and  hold   its  violation  alwminable.    Neither  might 
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'•  inarriages  be  contracted  betwoen  kindred  of  near  defjree  ; 
"  tlie  Iroquois  inight  choose  u  wife  of  the  saine  tribe   with 
"  liiiiisulf,   but  not  of  the  snino  cabin  :  the  Alffonquiii  niust 
"  luok   beyond  those   who   used  the  sanie  totem,,  or  tamily 
"  syinbol  ;  the  Cherokee  w(juld  marry  at  once  a  niother  and 
"  (laufçhter,  luit  would  never  inarry  his  own  immédiate  kind- 
'•  red.  On  fonning  an       gagement,  tho  bridegrooni,  or,  if  he 
"  were  poor,  his  friendsand  neighbours,  made  a  présent  to  the 
"  brides  father.  of  whom  no  dowry  was  expected.  The  accep- 
"  tance  of  tlie  présents  perfected  the  contract;  the  wife  wa« 
"  purcliased.  and,  for  a  season  at  least,  the  husband,  surren- 
"  doring  his  ga'r.i;  as  a  hunter  to  her  family,  had  a  home,  in 
"  her  fatlier's  lodge.   But,  even  in   marriage,  tlie   Indian  ab- 
"  horred  constraint  ;  and,  from  Florida,   to   the  St.  Lawrence, 
"  P"'yK*'"y   ^^'"'"  p«>'initted,  though  ».t  the  north   it  was  not 
"  coniinon.    In  a  happy  union,  affection  wa'-  foi^tered  and  pre- 
"  sei'ved  :  and  the  wilderness  could    show  wigwams  where 
"  cou[)les  .had   lived  togefclier  thirty  and   '  forty  years.'    Yet 
"  love  did  not  always  light  his  happiest  torch  at  the  nuptiala 
"  of  the  ehildren  of  nature,  and   marriag«  among  the  forests 
"  had  its  sorrows  and  its  crimes.    The  iniidelities  of  the  hus- 
"  l)(Uid  sonietinies  drove  the  holples,  wife  to  suicide  ;  the  faith- 
"  h'ss  wife  had  no  protector  ;  her  husbund  insulted  or  distigur- 
"  cd  her  at  will  ;  and  death   for  adultery  was  unrevenged. 
"  Divorce,  also,  was  perniitted  even  for  occasions  beside  a(lul- 
"  tiTV  ;  it  took  phice  without  formality,  by  a  simple  separa- 
■  tion  or  désertion,  and,  when  there  was  no  ofFspring,  was  of 
"  easy  occurence.    Children  were  the  strongest  bond  ;   for,  if 
"  the  niotlier  was  discarded,  it  was  the  unwritten  law  of  the 
"  rod  man,  that  she  .should  herself  retain  tho.se  whonj  .she  had 
"  borne  or  nursed."    Vol.  III.,  cap.  22,  p.  22().)   (See  Catlin's 
Letters  on  the  North   Aîiierican   Indians,  vol.  I.,   Letter  26, 
page  213.)  It  would  be  easy  to  multiply  hi^  '    "ical  authorities 
on  this  point,  both  from  Englisli,  American,  and    French  his- 
torians.    They  are  unanimous,  and  ail  go  to  e.stablish  this  In- 
dian custom  of  marriage  antl  its  incidents;  and  among  thèse 
iiieidonts,  divorce  at  will  is  no  doul)t  clearly  shown.    How  far 
this  right  of  ilivorce  or  répudiation  affects  the  présent  case, 
will  be  seen  in  the  sequel  of  thc.-(>  observations.   But  we  hâve 
utlier  évidence  of  this  custom  ;  the  Court  has  proof  before   it, 
which  I  am  bound  to  regard   as  conclusivi!  ;   and  that  is,  the 
ck'iiiand  coiicurritig  testimony  of  witnesses,  produced  by  both 
parties    anJ  placed  on  the  record  in  this  cau.se.  The  tir.st  wit- 
iioss  to  wlio.se  évidence  1  shall  refer,  is  thatof  Amable  Dupras. 
In  an.->wer  to  the  (|uesti(m  as  to  the  custom  of  the  Crée  coun- 
try,  lie  says  :    '  La  fa(,'on  de  ces  pays  est  que,  lors(ju'on  avait 
"  envie   d'avoir   une    femme,  on    alUtit   demander   au  père 
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"  8  il  voulait  nous  la  donner,  et  fsi  le  père  donndit  sa, 
"  fille,  on  allait  leur  acheter  quelque  chose  par  reconnaii^- 
"  sance.  Ordinairement,  c'était  la  façon  du  pay»  de  donner 
"  un  présent  an  père  de  la  f.lle  donnée  en  marlaffe.  Ce 
"  n'était  pas  loisible  d'avoir  plus  d'une  femme.  Un  hoimiie 
"  qui  était  marié  comme  cela  était  regardé  comme  étant  bien 
"  marié,  et  le  mariage  était  regardé  covime  les  mariages  d'ici  ; 
"  et  dans  le  mariage,  des  noces  se  faisaient  comme  dans  le 
"  mariage  et  les  noces  d'ici.  Des  (canadiens  se  mariaient  et 
"  taisaient  des  noces  là  comme  ailleurs.  C'était  impossible  de 
"  se  marier  autrement,  parce  qu'il  n'y  avait  pas  de  prêtres  ni 
"  ministres  dans  le  pays  à  ce  temps-là.  J'ai  souvent  vu  faire  des 
"  mariages  dans  ce  pays,  et  je  parle  de  cette  coutume  avec  con- 
"  naissance.  J'ai  été  souvent  moi-même  à  des  noces."  Tins  wit- 
ness  seema  to  be  a  man  of  considérable  intelligence.  He  is 
seventy-twoyears  of  âge,  andinearlier  life  had  been  fourteen 
years  in  the  North-West  territory.  He  knew  five  or  si.\  na- 
tions ;  and  says  that,  in  regard  to  marriage,  this  was  the  gên- 
erai custom.  This  testimony  is,  moreover,  corroborated  by  that 
of  a  man  of  the  name  of  Noël  Annance,  produced  on  the  part 
of  the  Plaintilf.  His  évidence  is  somewhat  remarkable,  and  is 
to  the  following  eff'ect  :  "  The  Indian  customs  do  not  differ 
"  much  with  regard  to  7narriages.  The  custom  of  polyganiy 
"  prevails  universally  among  tlie  Indians,  particularly  with 
"  the  chiefs,  in  conséquence  of  their  ability  to  support  a  nuni- 
"  lier  of  wives  :  I  do  not  say  that  1  bave  ever  known  of  auy 
"  jiersons  being  murdered  in  conséquence  of  a  regular  inter- 
"  course  between  the  sexe.*.  I  bave  myself  seen  them  greatly 
"  ridiculed,  and  bave  heard  the  women  talk  especially.  When 
"  a  man  and  a  woman  live  together,  they  are  called  man  and 
"  wife.  I  could  not  say  that  1  ever  knew  of  any  distinc- 
"  tion  being  maile  in  the  Indian  territory  or  North-West  in 
"  regard  to  any  man  and  woman  who  live  together.  The  wo- 
"  man  is  always  called  the  wife  of  the  man  with  whom  she 
"  Wves,  ivlthoat  regard,  to  the  manner  of  ixarriage.  It  is  id- 
"  rvays  prcsumed  that  she  h  as  been  regularly  bought.  When  I 
"  say  that  a  man  cannot  legally  bave  two  wives  in  the  North- 
•'  West  or  Hudson  Bay  territory,  I  do  not  mean  that  the  Indian 
"  law  prohibits  it,  but  that  the  law  of  the  civilized  people, 
"  that  is,  the  Hudson  Bay  Company 's  servants,  are  against  it. 
"  It  is  only  sometimes  that  the  subject  of  giving  away  a  girl 
"  is  mentioned  to  the  chief,  and  that  purely  ont  of  déférence 
"  to  him.  The  terni  squaw,  signities  a  woman  or  wife  ;  a  youiig 
"  w^oman  is  calbl  a  hunk  squaw.  A  woman  who  lives  with  a 
"  man  is  called  that  man 's  squaw,  which,  in  fact,  means  a 
"  wife.  If  I  had  a  squaw  or  wife  in  the  Hudson  Bay  territory, 
"  she  would  be  called  Annance's  s(juaw,  meaning  my  squaw  or 
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"  wife.  Tliere  was  a  chief  at  Fraser  River,  whom  I  knew  well, 
"  who  had  ten  squaws  or  wives.  His  Indian  naine  was  Sasea- 
•  tan."  Tlie  Rev.  Pierre  Anbert,  Père  Oblat,  testifies  as  t'ol- 
"  lows  ;  "  Si  elle  n'était  pas  clu'étienne  lors  de  son  union  avec 
"  William  Connolly,  il  faudrait  une  dispense  selon  la  rhjlc 
"  (jénénde  des  lois  ecclésiadiq lien."  But  he  says  that,  according 
to  the  custoin  of  the  country,  "  l'époux  offrait  des  j)rése.nts, 
"  qiuind  les  présents  étalent  acceptés  les  parents  donnaient  en 
"  mariajfe  leur  fille  à  l'époaxqai  la  prenait  nlors  pour  fevune." 
Tliis  gentleman  was  several  ytnirs  in  the  Hudson  Bay  terri- 
tory,  atul  his  attention  had  been  much  directed  to  the  customs 
of  the  country  in  regard  to  mari'iage.  He  adds  :  "  Les  prêtres 
"  ne  sont  allés  jusqu'à  l'Isle  de  la  Crosse  s'y  établir,  qu'en  l'an- 
"  née  liS43.  Avant  ce  temps-là,  il  n'y  avait  pas  de  registres 
'  dans  ce  pays-là.  "  Anotlier  witness  of  great  expérience  and 
intelligence,  Pierre  Marois,  thus  déposes  :  "  Un  homme  par  là 
"  ne  {)ouviiit  pas  prentJre  plus  qu'une  femme,  et  nous  regar- 
■'  liions  cette  union  comme  l'union  de  mari  et  femme  par  ici,  et 
"  union  aussi  sacrée.  J'ai  été  marié  là  moi-même  à  la  façon  du 
"  pays.  J'ai  vécu  vingt-trois  ans  avec  elle,  et  elle  est  morte  il 
"  y  a  huit  ans  passés.  Quand  on  voulait  se  marier  dans  If 
"  Nord-Ouest,  il  fallait  demander  au  père  et  à  la  mère  la  Jille 
"  (jaoH  voulait  avoir,  et  s'ils  consentaient,  on  demandait  aprèi- 
"  au  bounjeois  la  permission  de  se  marier,  et  c'était  là  toute  lo 
"  cérémonie  ;  et  aprèn  cela,  nous  nous  considérions  comme  nui- 
"  ri  et  femme  lé(j[times  comme  ici,  comme  si  nous  étions  ma- 
"  ries  à  l'é(flise."  This  évidence  is  strongly,  entirely  corroburated 
by  Alexander  Robertson  and  Mr  Herriot,  both  men  of  éduca- 
tion and  long  and  varied  expisrience  in  the  North  West  régions 
Kobi'rtson  was  in  the  employ  of  the  Hud.son's  Bay  C^ompany 
lit'  enlered  the  service  in  1812,  and  remained  in  the  iVorth- 
West  thirty-six  years.  He  says  there  was  but  t>ne  forin  ol 
niiirriai^c  in  the  Nort- West,  and  that  was  the  <;ivini'  »nvav.  He 
siiw  liis  men  «jet  wives  in  the  wav  he  mentions,  that  is,  froin 
tlieir  relatives  ;  they  gave  présents  if  they  pleased  ;  he  consi- 
ili'i't'il  this  a  marri  âge  according  tothe  eustoms  ofthf  coinitry. 
Mr.  Herriott  says  :  "  Tn  ISO!),  l  wctit  up  t(»  tlie  Hudsons  Ray 
'  tcrritory.  I  went  in  the  employ  of  the  Company.  I  havf  risen 
"  t'roin  apprenticeclerk  to  that  of  chief  faetoi',  from  the  lovvest 
'  grade  of  clerks  to  the  highest  }K)sition  in  the  cnnipany's  ein 
"  l)lo3',  except  tluxt  of  govertior.  I  livt'd  in  that  country  up  to 
"  Si'ptember,  1.SG4,  constantly.  l  hav»^  met  the  lat(^  William 
"  Connolly  there,  at  Stewart's  Lake,  in  the  years  182<S  and 
"  bS29.  This  was  the  firsttime  I  met  iiim,  lu  was  married  then. 
"  I  think  his  wife  was  a  pure  Imlian  of  the  ( -ree  Tribe.  He 
"  liad  throe  or  four  children."  "  Wlien  1  suy  married,  I  mean 
'■  arcordijKf  to  the  custom,  <>/  the  country,  ichick  nuis  hif  on 
TOMK  XVII.  H 
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'  (Ujreeiuciit  helweeu  titt  falknr  oft/ie  tjirl,and  the  jtHraon  who 
"  ivas  n<>io(j  to  take  the  ijirl  to  w'ife.  Tkey  lived  uh  louirried 
"  pf'optc  when  married  in  ihis  mannev.  I  cunsidervd  if  <is 
"  hiadiiiii  (iH  if  cdabrated  by  an  Arc/ibis/iop.  I  was  marriod 
"  at'ter  tlio  custon»  ol"  tho  couiitry  luyseU'.  Tlie  Hrst  clergyincn 
"  tliat  I  saw  in  tliat  country  was  in  I.S3.S,  their  naint^s  vvere 
"  Biancliet  and  Daniase,  thoy  passe*!  nie  at  Edmonton,  on  the 
"  Saskatchevvan.  Thèse  were  the  first  priests  I  saw  since  the 
"  yeai-  INOÎ)  in  that  countiy.  Ri'baska  is  froni  six  to  seven 
"  hundred  miles  nortii  t'roin  tlie  Saskatoliewan.  The  Krst  clergy- 
"  nien  that  went  up  the  English  River  went  up  sonie  tiine  in 
"  the  t'orties.  I  was  never  there  niyself.  None  could  hâve  içone 
"  there  without  mj'  knowledge.  There  was  no  court  of  justice 
"  in  the  North  West,  except  at  the  lied  River  Settleinent,  and 
"  tliat  'it  a  coinparativeiy  hite  date.  We  followed  the  KnijHsh 
"  Law  ;  it  was  not  custoniary  for  tlie  Europeans  to  take  more 
"  tiian  one  wife  ;  it  was  not  custoniary,  for  tiie  Europeans  to 
"  ti^k^^  one  wife  and  discard  her,  and  then  take  anoth(n\  The 
"  nuirridj/e,  accordin<i  to  the  r.a»tom<;bovb  described  îwts  con- 
"  sidered  a  )n(trri(i(je  for  life.  I  considered  it  s<j.  I  know  huii- 
"  dreds  of  people  Uvinj;'  and  dyuif^  with  the  woman  they  took 
"  in  that  way,  and  without  any  other  formalities.  According  to 
"  iiiv  opinion  this  marriage  histed  (hiring  the  hfetinie  of  the 
"  parties  in  as  binding  amanner  as  if  married  by  aclergyniaii. 
"  'Hie  first  niissionary  that  1  ever  heard  of  coining,  was  to  the 
"  Red  River  Settlenient,  far  to  tiie  south  of  us,  it  was  in  the 
"  year  IHIU  oi  1820,  1  wili  not  be  sure  as  to  the  date,  it  niay 
"  ïiave  been  in  18l().  I  never  heard  of  any  Jesuit  Missitniaries, 
"  nor  of  anv^  Roman  ('atholic  Missionaries  havinsf  resided  at 
"  any  of  the  eompany's  posts  previousto  1840.  Thèse  histuiis- 
"  sionarieseaine  ùtthe  Saskatehewan  and  totlie  Engh'sli  River. 
"  I  never  heard  of,  or  hâve  met  anyluxly  in  the  North-West 
"  ti'rritoi'v  who  had  l)een  married  hy  a  priest  or  clergyman 
"  in  the  North-West  territory,  previous  to  eighteen  hunth'ed. 
"  There  were  no  Jesuits  in  tiiat  country  when  1  went  there. 
"  1  resi(h'(l  lu-arly  ek'Ven  years  at  the  Red  River  .Setth'iiient. 
"  I  knew  ail  tho  Kurop<'an  settlers,  there  until  the  last  four 
"  years.  1  never  met  any  person  living  at  Red  River  Settle- 
"  ment  who  was  married  in  the  Nortlt-West  territory  by  a 
"  clergyman  résident  in  the  North  West  territory,  previous  to 
"  eighteen  hundred.  I  bave  never  seen  nor  heard  of  any  person 
"  being  married  at  York  Factory  or  Norway  House,  or  at  any 
"  post  on  the  Saskatehewan,  by  a  reHid.'nt  clergyman,  previous 
"  to  the  year  1817.  I  know  of  instances  of  persons  married 
"  after  the  cu.stom  1  bave  described  liringing  their  wives  into 
"  civilized  eountries,  and  re-niarrying  tliem  according  to  the 
"  forms  of  civilisation  ;  but  I  know  of  no  instance  where  they 
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"  Imve  been  so  brouglit  into  civilizakion  vvithout  going  through 
"  tliiit  tonn.  1  kuow  thut  William  Connolly  Itronght  his  wii'e 
"  (iown  to  Cauadu.  There  is  i»o  rule  ainongst  thc  natives,  l>y 
"  wliich  a  wit'e  is  eutitleil  to  property  by  virtue  of  lier  marriage. 
"  WlieJi  a  iiian  dies.  liis  faiiiiiy,  wife  an  children  inherit  wliat- 
•'  l'VtT  lie  leaves.  Had  1  conie  to  a  civiiized  counnunity,  I  believo 
"  I  sliuuld  hâve  married  according  to  tlie  civiiized  l'omis  of 
"  sijleinnizing  marriage.  I  should  hâve  done  so.  to  please  people 
"  iunl  to  cotiforni  to  the  custonis  of  society.  "  Joseph  Larocijue, 
a  witiiess  For  the  dei'ence,  in  answer  to  a  question  in  cross- 
oxaniination,  by  wliieh  he  vvas  asked.  "  How  did  a  chiet'  clerk, 
"  i),irtner  or  boui'gcois  take  an  Indian  wife  in  the  North  West 
"  Country  ?"  says  "  He  took  lier  by  the  conmut  of  lier  parents 
"  and  relations .  there  ivhn  no otiier  rerenioni/  excejit  the  giving 
"  of  a  fewjjresenU.  The  nian  then  lived  with  lier  as  long  as 
"  he  liked  or  she  liked."  He  adds  ''  that  he  does  not  think  any 
"  of  thèse  luari'iagea  vvere  légal,  because  there  vvere  no  pritsts 
"  or  iiiinisters  there."  The  court  has  exaniined  with  great  care 
tlie  cross-exaniination  of  thèse  witnesses,  and  also  the  évidence 
îuliluced  by  Défendant  on  tliis  point,  but  hun  l'ound  notliing 
t(»  eoiitradict  or,  in  the  slighest  degree,  to  invalidate  tliis  testi- 
iiioiiy.  It  stands  uniinpeached,  and,  in  niy  opinion,  is  uniiii- 
puacliable.  This  law  or  custom  of  the  Indian  nations  is  not 
fuiiiid  recordetl  in  the  solenin  pages  of  liuinan  conniieutaries, 
but  it  is  written  in  the  great  volume  of  nature  as  oiie  of  the 
social  necessities,  one  of  moral  obligations  of  ourrace,  through 
ail  tiiiie  and  under  ail  circumstances,  binding,  essential,  and  iné- 
vitable, and  without  which  neither  iiian,  nor  even  barbarism  it- 
self,  could  exist  upon  earth.  It  is,I  think, conclusively  establish- 
t'd  in  this  case,  by  the  évidence  of  intelligent  and  experienced 
iiien,  as  being  an  existing  and  immémorial  usage,  observed  and 
coiisecrated  in  one  of  the  most  sacred  and  délicate  relations  of 
hmiian  life,  even  among  tlu!  barbarians  of  North  America.  As 
sucli,  with  ail  its  imperfections  in  a  religious  view  of  the  holy 
sacraiiient  and  sanctities  of  marriage, it  is  entitled  to  therespect- 
iul  considération  of  this  court.  It  exacts  the  solenin  consent  of 
parents,  and  that  of  the  parties  wlio  choose  each  other,  for  good 
or  for  evil,  as  husband  and  wife,it  recognizes  the  tie  and  .some  of 
the  sacred  obligations  of  married  hfe  ;  and  it  would  be  niere 
caiit  and  hypocrisy,  it  would  be  sheer  légal  pedantry  and  pre- 
tension,  for  any  mari,  or  for  any  tribunal,  to  disregard  this 
Indian  custom  of  marriage,  inspired  and  taught,  as  it  niust 
liavo  been  by  the  law  and  the  religion  of  nature  among  bar- 
barians, who,  in  this  essential  élément  of  a  moral  life,  approach 
ho  near  to  the  holy  inculcations  of  Chistianity.  I  apprehend 
that  it  is  not  mucli  more  loose  or  immoral  than  the  well  known 
laws  of  Gretna-Green,  which  not  ouly  require  no  regular  reli- 
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gious  cereniony,  but  even  dispense  with  the  consent  of  parents  ; 
a  inarriage,  according  to  this  usage  of  the  Crées  wouhl,  in  the 
opinion  of  the  court,  be  as  solemn  and  as  binding  in  the  eye 
of  the  law,  as  uiany  which  the  greatest  English  judges  hâve 
declared  valid.  I  shall  hâve  occasion  to  refei-  to  this  uionî  par- 
ticularly  hereafter.  But  Défendant  contends  tliat,  even  adniitt- 
ing  tlie  existence  of  this  Indian  hivv  or  cujitoni,  there  is  no 
légal  or  conclusive  évidence  in  the  record  toshow  that  William 
Connolly  was  ever  inarried  to  the  Crée  wouian  accord ing  to 
this  alleged  usage.  If  this  be  true,  if  the  testiinony  upon  this 
point  be  illégal,  be  not  conclusive,  then  there  is  an  end  of  tho 
PlaintiflTs  case.  I  conie,  therefore,  to  the  considération  of  the 
proof  which  he  lias  adduced  of  hisfatlier  and  niother's  niarriage; 
and  this  évidence,  if  admissible  and  sutïicient  in  law,  x'e.sults 
(Ist)  from  a  cohabitation  of  twenty-eight  years,  during  which 
time  they  were  reputed  tobe  husband  and  wife,  had  the  statua 
of  niarried  persons,  and  were  known  and  acknowledged  as 
sueh  by  ail  the  world  ;  and  (2nd)  from  Mr  Connolly 's  repeated 
and  soïenm  déclarations  that  he  had  inarried  his  Indian  wife 
according  to  the  usages  and  customs  of  her  tribe  or  nation, 
and  also  from  the  statements  of  Mrs.  Connolly  herself,  that 
she  had  been  married  in  the  manner  de.seribed  by  William 
Connolly.  I  shall  examine,  in  the  tirst  place,  the  proof  of  co- 
habitation and  repute.  Alex.  Robertson,  witness  for  Plaintiff, 
says  :  "  I  saw  the  late  William  Connolly  for  the  first  time  in 
"  1815  or  1816,  at  Cumberland  House,in  the  North-West  Ter- 
"  ritory.  He  was  then  in  the  employ  of  the  North-West  Com- 
"  pany.  I  entered  the  service  of  the  Hudson  Bay  in  1812,  and 
"  during  my  service  of  thirty-six  years,  Isawthesaid  W^illiam 
"  ConnijUy  very  often  at  différent  posts  in  the  North-West 
"  territory,  at  which  time  there  were  no  priests  or  ministers 
"  there.  I  often  saw  Suzanne  at  his  house,  at  the  diHercnt  posts, 
"  and  he  introduced  her  to  me  as  Mrs  Connolly.  She  passed  and 
"  was universally acknowledged  ashis  wife  at  the  diflerent  posts 
"  where  I  met  her.  Slie  was  called  Mrs  Connolly,  and  her  chil- 
"  dren  by  William  Connolly  were  always  acknowledged  in 
"  public  as  the  lawful  issue  of  their  niarriage.  There  were 
"  plenty  of  white  people  there  connected  with  the  company, 
"  and  they  ail  lived  inside  the  fort,  in  the  Company 's  Houses, 
"  and  I  heard  them  and  their  wives,  white  and  Indian,  and 
"  their  servants,  call  Suzanne  Mrs.  William  Connolly.  The  fact 
'  ';,  they  wei'e  acknowledged  to  be  man  and  wife  everywhere 
'■  i  'l'.e'  them.  Connolly  made  money  in  the  company,  and 
"■  ■  ù/i'ht  down  his  wife  and  family  to  Montréal  many  years 
"  '^'  -  I  tirst  saw  them  in  the  North-West.  She  and  her  chil- 
•  (,;.  *îrst  went  to  St.  Eustache,  and  then  came  to  Montréal, 
"  where  they  boarded  with  Madame  Poulin,  Connolly'»  sister. 
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"  She  waa,  when  in  Montréal,  called  old  Mrs.  ConnoUy.  I  was 
'  iiitiinatelj'^  acquainted  witi»  said  William  Connolly  in  the 
"  North-West,  and  he  never  lived  vvith  any  other  woman  than 
"  his  wit'e,  said  Suzanne.  William  Connolly  and  said  Suzanne 
"  wei'o  livinfî  together  as  man  and  wit'e,  for  ahout  thirty  years 
"  tt)  iriy  knowledge."  John  E.  Harriot,  witness  for  PlaintifF, 
siiys  :  "  The  Indian  woman  that  the  late  William  Connolly  was 
"  iivinfjwith  was  regarded  by  ail  persons  living  in  that  country, 
"  and  b}'^  niy.self  aa  his  wife.  In  speaking  of  her,  the  late 
"  William  Connolly  was  acenatomed  to  eall  her  his  wife,  and 
'•  treated  her  as  his  wife."  Amable  Dupras,  témoin  pour  le  De- 
umndeur,  dit:  "  A  ce  temps-là,  c'est-à-dire  vers  1818,  et  pen- 
"  diint  tout  le  tenjpa,  j'ai  connu  Monsieur  Connolly  et  Madame 
"  C'onnolly.  J'ai  entendu  Monsieur  Connelly  me  dire  lui-même 
"  (|Ue  cV^tait  sa  femme, et  elle  était  connue  par  tous  les  voyageurs 
"  oounne  la  femme  de  Mr  Connolly.  William  Connolly  et  sa 
"  foiiniie  Suzanne  ont  vécu  paisiblement,  au  vu  et  au  sçu  de 
"  toute  leur  famille,  prenant  la  qualité  de  mari  et  femme,  pen- 
"  dant  le  temps  que  je  les  ai  connus."  Le  dit  Amable  Dupras 
répond  comme  siiit  aux  questions  qui  lui  sont  faites  à  ce 
sujet:  Question  :  "  Pendant  quels  lap.^  de  temps  est-il  à  votre 
connaissance  que  Mr  Connolly  et  sa  femme  Suzanne  ont  vécu 
ciiseuible  comme  mari  et  femme,  publiquement,  au  vu  et  sçu 
dt;  leur  famille  et  le  public  ?  "  Réponse:  "Pendant  cinq  ans, 
c''<'st-à-dire  pendant  que  je  les  ai  connus."  Qtiestion  :  '•  Avez- 
vous  entendu  le  feu  William  Connolly  lui-même  dire  que  la 
dite  Suzaime  était  sa  femme?"  Réponse:  "  Oui,  Monmeur." 
"  Monsieur  Connolly  m'a  dit  que  sa  femme  était  la  tille  d'un 
"  chef  qu'il  avait  mariée."  Noël  Annance,  witness  for  Plaintiff, 
says  :  "  1  then  found  at  Connolly's  post,  at  New  Caledonia,  the 
'•  t'aniily  of  said  William  Connolly,  consisting  of  his  wife,  as 
"  he  told  me,  and  some  girls  and  boys.  I  remained  at  New 
"  Caledonia,  when  Mr  and  Mrs.  Connolly  were  living  there 
"  four  or  five  days,  and  then  returned  to  my  post.  They  were 
"  living  there  at  that  time  as  man  and  life.  This  I  know  from 
"  wliat  1  could  see  and  from  what  Mr  Connolly  told  me.  He  told 
"  nie  several  times  that  she  was  his  wife,  and  the  mother  of  his 
"  cliililren,  and  that  he  had  been  married  to  her  according  to  the 
"  eustom  of  the  country  ;  that,  at  that  time,  he  was  seventeen 
"  and  she  tifteen,when  they  were  married.  I  boarded  at  Pion's  a 
"  week  with  Mrs.  Connolly  in  Montréal.  She  was  then  called 
"  Mrs.  Connolly.  I  never  knew  or  heard  of  any  man  and  woman 
"  livinp  together  in  the  North-West  without  being  married." 
"  Rev.  P"ran(,'ois  M.  Turcotte, de  St-Gabriel,dit  :"  Monsieur  Con- 
"  nolly  m'a  dit  lui-même  que  la  dite  Suzanne  était  sa  femme,  «t 
"  propre  femme.  Je  l'ai  interrogé  sur  l'u.sage  de  prendre  plu- 
"  sieurs   femmes,  et  il  m'a  répondu  qu'il    respectait  trop  sa 
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"  femme  pour  He  permettre  de  faire  wnage  d'autres  femmes." 
Pierre  Marois,  t(^moin  produit  par  le  demandeur,  dit  :  "  Je  l'ui 
"  toujours  connue  (Suzanne)pour  la  fenune  de  feu  William  Coii- 
"  nolly.et  je  n'enai  jamais  ccmnu  d'autres  poursa  fennue.  J'ai  été 
"  quatre  ans  dans  l'emploi  de  la  compagnie  du  Nord-Ouest,  et 
"  dix-sept  ans  dans  la  compagne  de  la  Haie  d'Hudson.  Pendant 
"  tout  ce  temps  là  j'ai  connu   le  feu    William   C(»nnolly,  ut  sa 
"  femme,  sauvaiçesse.  J'ai  hiverné  quatre  ans  à  Fort  Cumber- 
"  land.  Sa  fennne   était  avec  lui   là.  Quand   il  nous  disnt  de 
"  faire  quel()ue  chose   pour   Madame   Connolly,  il  nous  disait, 
"  allez  donc  faire  ceci  ou   cela  pour  ma  famine.   Il  vivait  avec 
"  sa  femme  comme   les  autres  bourgeois,  et  elle  était  conmie 
"  par  tout  le  monde  là  comme   Madame  Connolly.   C'est  à  ma 
"  connaissance   que    Monsieur   et    Madame   Connolly   étaient 
"  mariés  selon   la  coutume  du  pays."  Judije  John.son.  in   his 
déposition,   .says:     "  I    cannot   tell    how   long    Mr    Connolly 
"  lived   in   the  Hudson's  Bay  Territory.    I   understand    that 
"  Mr    Connolly  lived   with   his  Indian    wife   until    the  yeur 
"  1832.  I  never  heard  that  Mr  Connolly   had  more  than  one 
"  Indian  wife,  and    always   heard   that  he  was  a  moral  and 
"  well-conducted  man."  Joseph  Mazurette,  ancien   voyageur, 
dit:  "  La  femme  de   Mr  Connolly  était  de  la  tribu  des  Crées. 
"  Je  ne  les  ai  ccmnus  que  pendant  le  cours  de  deux  ans,  c'était 
"  tout  le  temps  que  j'étais  là.  Ils  ont  vécu   là  comme  honiine 
"  et  fennne  quand  je  les  ai  connu.s.   Madame  Connolly  était 
"  connue  entre  tous  les   botirgeois  et  enti'e   tous  les  engagés 
"  comme  la  femme  de    Monsieur  Connolly."  Tins  is  the  prin- 
cipal évidence  of  the  cohabitation  of  Mrand  Mrs.  Connolly,  as 
husl)and  and  wife,  in  the  Indian  country.  The  Indian  woman 
throughout  ail  the  North-West  territories,  at  ail  the  trading 
posts  and  settlements  there,  wîis  considered  and  treatetl  by  botli 
natiyes  'tud  Europeans  as  his   lavvful   wife,  during  a  period  of 
nearly  thii-ty  years  ;  the  (îhildren,  moreover,  were  regarded  as 
legitimate.   Connolly  acknowledged   lier  as  his  wife,  gave  hei- 
his  name,  and  bestowed  it  upon  his  t)ffspring.  It  is  really  VLiy 
difficult  to  conceive  how,  upon   snch  facts  proved  beyond  the 
possibility  of  doubt,  this  connection  should  be  considered  by 
any  clu'istian  or  civilized  Court,  under  the  circumstances  of  this 
case,  as  concubinage,  and  the  Indian  woman  as  Mr  Ctmnolly's 
concubine,  branding  the  children  who  bore  his  name  as  illegi- 
timate.  But  it  may  bi^  and  it  lias  been  .said,  that  this   is  pre- 
cisely  the  way  they  do  things  in  the  North-West.  That  liviiig 
with  her  publicly,  treating  lier  and  acknowledging  her  as  his 
wife  in  that  country,  amount  to  nothing  ;  it  is  an  understood 
thing,  a  man  takes  a  s(]uaw,  lives  with  her  as  long  as  it  suits 
hini,  and  then  discards  her  as  he  would  a  mistress.  It  is  true 
he  thereby  bastai'dizes  and  makes  outcasts  of  his  chihiren  ;  it 
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is  aiso  true  tliat  when  youth  and  beauty  havt?  fadt'd,  whcn  the 
l)urity  and  dijLJiiity  of  innocence  liave  l)t't!n  sullicd,  destroyed 
l»v  tlu-  contamination  of  nnlawt'ul  passion,  the  tradrr  consif^ns 
liis  Intlian  wil»;  and  oH'sprin^  to  tlie  contcnijjt  of  tln>  world  ; 
(lisiiiisscs  lier  and  leaves  lier  to  pass  the  wnitcheil  reinnant  of 
lier  lii'e  in  solitude  and  despair.  That  sncli  is  the  custoni  of 
tlio  country  aniong  the  natives,  niay  or  niay  not  bo  the  case  ; 
l;Ut  tlu!  Enropean  settler  cannot  act  after  this  fashion.  With- 
out  contestin^  this  view  of  the  case,  witliout  discnssini,'  its 
outrajreous  and  preposterous  ininiorality,  Imt  adniittin^'  ail 
tliat  iscontended  for,  there  issoniethino  more  in  tiiis  case.  Mr 
Connolly  «litl  not  restrict  his  conjugal  intercourse  with  this 
Jiidian  vvonian  to  the  country  where  sucli  extraordinary  usa^rcs 
pn-vail  :  it  was  not  only  in  the  North-West  tliat  he  cohahited 
with  lier  and  treated  and  ackno\vled(;ed  lier  as  his  wife  :  hut 
lie  hrought  her  to  Canada,  and  continued  the  saine  interconrse 
uiid  treatnient  hère  ;  and,  in  connection  with  this  brancli  of  tlu; 
Oise,  there  is  a  fact  of  considérable  importance,  and  one  which, 
so  far  as  it  ^oes,  lias  received  the  serions  considération  of  the 
Court,  not  only  in  regard  to  this  question  of  re[»ute  and  co- 
habitation but  also  witii  référence  to  another  point  the  répu- 
diation of  the  Hrst  Mrs.  Connolly  by  her  husl)and,  which  will 
reiiuire  to  l)e  carefully  examined  and  decided  hereafter.  The 
proof  of  the  facts  just  adverted  to  is,  in  the  opinion  of  the 
Court,  conclusive.  Henriette  Routier,  produced  on  the  part  of 
tlie  Plaintitf,  says  :  "Je  dcniuMirais  avec  mon  père,  dans  la  pa- 
'•  roi.sse  de  St-Eustache,  en  1(S:U.  Le  feu  William  Connolly 
'•  venait  dans  le  mois  de  se[)tenibre  hSSl,  à  St-Eustache,  avec 
"  sa  femme,  une  sauvagesse  nommée  Suzanne,  et  leur  famille 
"  au  nomluv  de  six,  et  tenait  maison  vis  à-vis  le  magasin  de 
■•  mon  père.  L'aîné  de  .ses  enfants  <;st  le  Demandeur  en  cette 
"  cau.se,  qui  était  alors  fermier  de  M.  Smith,  mon  oncle,  à  St- 
"  Eustache.  Le  dit  William  Connolly  introduisait  ladite  sauva- 
'■  gesse  Suzanne  à  tous  les  voisins  comme  .sa  femme,  et  l'appe- 
'■  lait  i]frs.  Covnoliy.  Elle  recevait  des  visites  là,  et  ma  mère  y 
"faisait  visite.  Us  sont  restés  là  jus(|u'à  l'année  suivante,  et 
"  ((Ut'l(]ues-uns  tle  leurs  enfants  ont  été  baptisés  à  St-Eus- 
"  tache.  Madame  Connolly  faisait  des  achats  au  magasin  de 
"  mon  père,  et  M.  William  Connolly  venait  payer  pour  elle.  Le 
"  Demandeur  pouvait  avoir  alors  vingt-neuf  à  trente  ans.  Le 
"  pi'étrt!  (|ui  a  baptisé  les  enfants  est  M.  'i'ureottt!  et  il  venait 
■'  souvent  faire  visite  dans  la  famille  de  William  Connolly." 
Mr  Turcotte,  the  priest,  says:  "J'ai  connu  William  Connolly, 
"  le  père  du  Demandeur,  dans  l'année  l!S8L  C'était  à  St-Eus- 
"  tache,  à  la  Rivière  du  Chêne,  dans  le  Bas-Canada.  M.  Wil- 
'■  liiun  Connolly  est  arrivé  à  St-Eustache,  avec  sa  famille,  en 
'l'automne  de   I83L    Sa  famille  était  composée  do   Madame 
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"  Coiinolly  et  de  plusicurH  enfants,  au  nombre  do  huit  ou  dix. 
"  (y't'st  moi  qui  ai  baptisé  les  enfants  mentionnés  dans  les 
"  exhibits  deux  et  trois.  Je  lenal  haidisési'oïinnf  enfants  léffi- 
"  time»  de  William  ConnoUy.  Le  nom  de  la  femme  de  feu  VVil. 
"  Connollv,  était  Suzanne,  sauvagesse.  M.  Wil.  Comtolly  iti'a 
"  dit  hiÀ-vièiite  que,  la  dite  iSvz<iiive  était  sa  propre  ferityiie." 
'Hie  crosH-examination  of  thèse  vvitness(?s  elicited  nothin»; 
which  materially,  if  at  ail,  affects  the  force  of  their  testimony, 
from  which  it  is  clear  tliat  Mr  and  Mrs.  (îonnolly  lived  togetli- 
er  as  husband  and  wife,  at  8t.  Eustaehe,  in  Lower  Canada  ; 
and  otlier  witnesses  prove  that  lie  afterwards  brought  tins 
wife  and  children  to  Montréal  where  they  remained  .some 
time  boarding,  first  with  ConnoUy's  sister,  and  afterwards 
with  a  Madame  Pion.  But  there  is  no  satisfactory  évidence  to 
show  that  they  lived  together  as  married  persons  at  Montréal. 
Besides  this,  as  has  already  been  intimated,  there  is  .something- 
more  in  this  part  of  the  case  ;  in  addition  to  the  évidence  of 
cohabitation  and  repute,  both  in  the  Indian  country  and  in 
Lower  Canada,  we  hâve  the  express  déclaration  of  the  late 
William  Connolly  himself,  that  he  married  Suzanne,  accordin^' 
to  the  usages  and  custoui  of  the  country.  The  Honourable 
Mr.  Justice  Aylwin,  a  witness  produced  by  the  defence,  and 
intended,  no  doubt,to  sustain  efî'ectually  the  pretensions  of  the 
Défendant,  déposes  "  That  his  ( Judge  Aylwin's)  uncle  Connolly 
"  told  him  that  he  was  about  thirteen  years  old  in  the  Indian 
"  country,  and  that  it  was  difficult  for  him  to  conti'ol  the  Li- 
"  dians  in  their  trade  with  the  whites  ;  tliat  he  had  to  get  a 
"  woman  whom  he  would  bave  to  buy  from  lier  father  ;  that 
"  he  had  got  a  chief  who  had  great  interest  among  the  In- 
"  dians,  that  this  man  had  sold  the  mother  of  the  Pluintiff  to 
"  the  late  William  Connolly  ;  when  Plaintiff  was  born,  he,  the 
"  father,  was  only  fourteen  or  fifteen  years  of  âge,  and  his 
"  Indian  wife  woman  was  about  twelve  years  of  âge.  The 
"  late  William  ConnoUy's  Indian  wife  woman,  was  the 
"  daughterof  a  chief,  of  what  nation  I  do  not  know.  The  late 
"  William  Connolly  said  that  he  had  bought  the  said  woman, 
"  that,  after  the  purchase  he  had  difficulty  with  the  father  in 
"  his  trade,  and  upon  the  stx-ength  of  it  had  been  obliged  to 
"  use  violence  to  the  father.  After  treating  him  well,  lie  had 
"  become  tractable."  It  does  not  appear  that  Mr  Connolly 
told  his  nephew,  Judge  Aylwin,  whether  he  had  pui'chased 
the  Crée  woman  as  a  slave,  as  a  concubine,  or  as  a  wife.  But 
the  Court  will  give  his  memory  the  beneHt  of  the  doubt  ;  and, 
as  slavery  did  not  exist  in  the  North-West,  and  as  concubin- 
age is  illicit,  and  the  purchasing  ayoung  woman  for  thatpui*- 
pose  is  infamous,  the  Court  will  assume  that  Mr  Connolly 
purchased  the  Crée  maiden  from  the  Indian  Chief,  her  father, 
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iiiti'ii(liiij^  to  niake  hcr  lus  wife,  jiccordiufj  to  tlie  custom  of 
tlic  country,  and  not  aa  a  slavo  or  coneiihini.' ;  unil.tlKîrc  is 
11(1  (liflîculty  iii  tliis  prosnuiptittii.secinjjf  tliat  1h'  livi-d  with  hcr 
iiiid  iickiiowlc'd^'cd  lier  us  liis  wil'c,  duriiiff  a  pcriod  of  ncarly 
tliirty  years  after  this  piirchasc.  Wlien  iMr  Coiuiolly  wasdi'si- 
lous  of  liaving  lus  two  dauj^liti(rs  Imptizcd  at  St.  Kustaclie,  in 
IS.'U,  liL'  vvcnt  to  th(!  Kev.  Mr  Turcotte,  tlio  prii'st  of  tlic  par- 
isli,  and  re(|aested  hiiii  to  perform  that  dnty  for  liiiii.  Mr  Tur- 
cotte Iit'sitatod  altout  haptisinj,'  tlus  youn<;  ladics  as  tlic  k'^i- 
tiiiiatt'  ortsprint^  oï  William  Connolly  and  tlie  Indian  wonian. 
Ht'  says  ht'  liad  vcry  serions  <loul)ts  ubout  the  pn^cise  cliarac- 
tcr  of  tliis  connection  ;  ho  aaked  a  jrreat  innnber  of  (piestions 
in  refi;ard  to  the  Indian  custom  of  mairiage,  and  whetlier  lie, 
Mr  Connolly,  liad  married  Mrs.  Connolly  accordin^  to  that 
u.sa^'e.  From  Mr  Turcotte's  évidence,  Connolly  seenis  to  hâve 
licen  very  earnestand  impressive  ;  for  the  occasion  wasrather 
a  serions  one,  and  there  could  be  no  compromise,  évasion  or 
siiioothinjï  matters  ovei',  with  the  priest,  who  received  the 
assurance  from  Mr  Connolly  that  he  had  married  Mrs.  Con- 
nolly accordinp;  to  the  Indian  cu.stom  ;  that  sho.  was  his  lawful 
wife  and  that  he  had  alvvays  respected  lier  too  much  to  take 
another  woman,  and  thereupon  the  priest  baptized  the  chil- 
(h'cn  as  the  otf'spring  of  William  (Jonnolly  and  Suzanne,  a 
squaw.  The  \vitne.ssAnnance  says  :  "  Coiniolly  told  him  sever- 
"  al  times  that  the  Indian  woman  was  his  wife,  and  the  mother 
"  of  his  children,  and  that  he  had  been  married  to  lier  acconl- 
"  in^'  to  the  custom  of  the  conntry,  that,  at  the  tinie  of  their 
"  uiarriage  he  was  seventeen  and  she  was  tifteen,"  and  it  is 
wortliy  of  remark  that,  if  they  were  married  in  1803,  the 
évidence  of  recoril  shows  that  Connolly  stated  his  âge  correct- 
ly  to  Annance,  and  erroneously  to  Judge  Aylwin  ;  for  he  was 
tlieii  seventeen  years  of  âge,  not  tifteen  us  he  told  his  nephew. 
The  same  statement  in  remird  to  his  niarriaire  was  made  to 
other  witnesses,  and  lie  seemed  alvvays  particularly  désirons 
of  iinpre.s.sing  upon  those  he  associated  with,  that  the  Indian 
woiiian  was  Ids  wife.  Whatever  niay  be  thought  genei'ally  of 
évidence  by  the  admi.saion  of  parties,  no  objection  to  that  des- 
cription of  proof  can  be  urged  in  the  présent  case  :  the.se  ad- 
missions wei'e  repeatedly  and  .solemnly  nia<le,  and,  on  one  occa- 
sion of  great  delicacy  and  interest  to  Mr  Connolly.  This  évi- 
dence is,  moreover,  conclusively  corroborated  l)y  other  testi- 
inony  of  record.  The  cross-examination  of  thèse  witnesses  eli- 
cited  nothing  which  materially,  if  atall,  atteets  this  testimony. 
This  is  the  principal  proof  upon  the  point  hy  the  Plaintiff,  as 
to  the  facts  connected  with  the  marriage  of  his  parents.  I  pro- 
ceed  now  to  examine  the  évidence  adduced  on  the  other  side. 
On  belialf  of  the  Défendant,  no  less  than  fourteen  witnesses 
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liavo  Itofn  oxainini'il.  Two  of  tlicm,  Marie  Houri^cois  iirnl  Marie 
INmliii,  lire  iiii'(M's  of  tlic  latu  Mrs.  ('oiiiKtlIy  (  W<>(tlri(.'li  ),  ami 
Jufl;,'»'  Aylwii).  wlio  is  lier  iiupliow.  Ali  tlu'sc  witnt'.ssc'H  will 
li'ivtî  a  sliare  iii  Connolly's  cstatu,  providrd  tlu»  présent  lieir 
(lies  witliout  cliiMreii.  Aiiotlier,  Klizabetli  Woolrich,  is  the 
see(»ii(l  Mrs.  C'oniiolly's  sister.  01' ('()ijr.se,  ail  tlie.se  pensons  state 
witi»  a  pteuliar  enipitasis  that  tlie  Indian  wonian  was  Connol- 
ly's  coneuliiiie;  tliat  ail  tlie  oH'sprin^  are  illc^itiniate  ;  and 
that  tlie  In<lian  fainily  reco^'nized  Mrs.  Connolly  (  Wooirieli) 
as  tlie  lawl'ul  wife  of  llu'ir  rt'Iative.  Tins  was  natnral  and  was 
to  be  cxpeeted  ;  liut  tlie  tone  of  their  évidence  is  sotnewhat 
reniai'kaltle,  and,  in  any  view  of  it,  is  not  very  inati-rial,  except 
tliat  of  Jnd^^'e  Aylwin,  wlio  lias  stated  facts  of  ^i-eat  impor- 
tance in  tliis  case,  as  lias  heen  seen  ali'eady,  and  as  will  lie  seen 
liei'eafter.  "  Mrs.  MacJ)on{rjvll  says  slie  knew  Mr  C'onnuily  and 
'■  ilnlia  Woolrich  well,  liei-  (Mrs.  McD's)  Iirotlier  was  a  Nortli- 
"  westeran<l  very  intiniate  vvitli  Mis.  Connolly;  he  and  others 
"  l)lanie(l  liini  for  brin^in^  the  Indian  wonuin  liere  at  ail,  ami 
"  pitied  lier.  My  brotlier  jiiticid  the  Indian  wonian  Viecause  lie 
"  hroufilit  lier  dinvn."  She  .siiys  the  second  Mrs.  Connolly  was 
known  as  Connolly's  le^ntiniate  wife,  and  the  children  of  the 
Tndian  wonian  as  ilh'yitiniate.  The  évidence  of  Elizaheth 
Woolrich,  the  sister,  who  niaj'  hereaftei-  sliare  in  the  cstate, 
(as  she  says),  is  vei-y  sti'on^'  in  lan^iui^e  and  in  expression  of 
opinion,  if  the  Conrt  wei'c  obli^ed  to  adopt  lier  testiniony, 
the  case  vvonld  be  easily  disposed  of.  It  is  (piite  natural  ihnt 
sheshoukl  entertain  very  decided  viev\s  in  a  case  like  the  pré- 
sent. In  luy  opinion,  however,  the  ileposition  of  this  lady  innst 
be  received  witli  i^reat  caution,  but,  even  takin^  a  view  of  il 
as  favourable  as  rea.son  and  conitnon  sensé  would  admit,  it 
eau  hâve  no  niaterial  etlect  upon  the  case.  The  évidence  of 
the  other  witnesses,  vvith  exception  of  Mr  Hopkins,  Mr  Bou- 
cher, rtud  Mr  Lai'oc(|Ue  is  ininiaterial.  I  hâve  alrea<ly  Imd 
occasion  to  nfer  to  Larocque's  déposition.  He  is  the  principal 
witne.ss  for  the  <lefence,  and  it  is  proper  I  sl'j-ild  ^ive  the 
wliole  of  his  évidence.  It  is  verv  pertinent,  îiud  exhiliits  a 
state  of  thiufifs  in  the  Noith-West  Territory  in  sonie  respects 
reniarkable.  As  he  depicts  it,  tliere  is  <;reat  r:/'.'!u  for  judicious 
and  perlia])s  extensive  l'efoinis.  He  was  exaniined  at  Ottawa 
City,  and  says  :  "  I  do  not  know  the  Plaintitt'except  by  reputo. 
"  I  was  well  acipuiinted  with  the  late  Julia  Woolrich,  but  do 
"  not  kiiow  the  other  parties  in  tlie  cause  I  was  well  acquaint- 
"  ed  with  the  late  William  Connolly,  the  eue  who  niarried 
"  Julia  Woolrich.  I  went  up  to  the  N'orth-West  with  liini  in 
"  1801.  We  botli  went  up  as  clerks  in  the  North-West  Com- 
"  pany.  I  was  in  the  service  of  this  Company  until  it  was 
"  amalganuited  with  the  Hudson's  Bay  Company,  and  remain- 
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0(1  in  the  service  of  the  latter  Company  nntil  1830.  I  was 
partner  in  tiio  Nortli-We.st  ('oinpiiny,  and  sliarelioMi-r  in 
tlic  Huilsun's  Hay  Ci)inpany.  I  was  piesent  at  tlie  niarritifie 
of  .Iulia  Wnoiricli  and  William  Oonnolly.  i  was  iiitiniately 
ac(|uainted  witli  tln'  sipiaw  woman  tliat  William  ('(»nnt>lly 
liroii^lit  dowM  witli  liim.  Hr  iras  lurrr  >rj>vUi(  fit  lu  miir- 
l'ifil  li>  l/iin  I iid'unt  troiiiii»,  hnt  I  do  not  ktu'W  tliat  ifhe  hnd 
Ilot  t'allen  in  witli  Miss  Woolrich  tlwit  hv  would  not  Imvo 
inarricd  lier.  Ih'  loimfoii'l  ofhls  c/illd rt'it  niid  tin  Iiidiini  iro- 
iHiiii.  Tliislndian  knew  vcry  well  at  the  time  tlint  hemarrie(l 
Jiilia  Wooli'ich.  1  liad  conversation  witli  tli'-  Indian  woinan 
aliout  the  marrin^e.  S/t*' Itiinj/tid  itutl  l(ill,'i<l  ahnii.f  it,n)id 
siiid  t/iiif  slif,  Jiilia  Waulric/i,  IhhI  (i)di/  (/ot  her  leaviniju. 
She  was  a  Crée  wonian  I  helieve.  1  nnderstfind  and  speak 
the  lan<(nnge  well.  1  had  occasion  to  secî  lier  olten  nt  this 
time,  and  had  iVeipient  conversations  with  lier  alxait  William 
C(>iinoIl3''s  marriage  with  .Iulia  Woolrich.  She  did  nol  siéent 
II)  rare  inucfi  ubout  U.  She  l(Mle;i.d  at  that  time  at  Pion's,  in 
Montréal.  I  was  not  much  stirpristd  at  lier  not  caiin^.  She 
iiad  some  liopes  that  Connolly  would  hâve  nmrried  lier:  and 
I  think  il"  lie  had  not  t'allen  in  with  Julia  Woolrich  thnt  he 
Would  hâve  marrit^d  lier,  liât  xlw  seemed  nul  siir/niued  ut 
kiti  iiuiri'}/ivif  a  wltife  iroriiiin.  Hut,  among  otlier  tliings  she 
.said  '  lie  will  refiji-et  it  hye  and  hye.'  It  is  very  common  to 
clianije  vvomen  in  tlu^  Indian  country.  The  F'rench  Canadians 
in  the  North-VV'est  Ct)mpany's  employ  «nd  the  Kntrli.^h  did 
it  too.  This  ])ractice  was  common  amoiijjfst  the  natives  also. 
Tliere  was  no  ceremony  in  those  dnys  ahout  takinjj  a  woman 
or  ieaviiifif  hei'  either.  '^l'he  women  tlu'm.selves  diti  not  cai'e 
aliout  it.  Tliey  did  lujt  care  for  their  liushands,  l)Ut  tliey 
were  very  fond  of  their  children.  I  saw  Connolly  in  tlie 
intérim  a  few  tinies,  atid  heard  of  him  tiften  enough.  Ac- 
cording  to  )"e])utation  he  was  not  married.  71nif  is,  /te  'ivas 
iiiui'i'ted  itrcordiiiif  to  ilie  ritsfnnt  of  the  rouiifr)/  t/iere, 
tliat  is  taking  a  woman  and  sending  lier  oft' when  he  pleas- 
ed.  Wlien  I  say  the  custom  of  the  country,  I  mean  that 
tlie  people  did  that  as  a  common  practice  in  those  days. 
Tliere  was  not  a  légal  biniling  inarriage,  tliere  could  not 
lie  iii  tlioso  days.  Some  of  the  .servants  of  the  Company 
lii'ought  wives  or  women  with  them  to  Cana<la,  and  mar- 
ried theiu  there  according  to  the  légal  forms  of  Canada. 
On  the  contrary,  .some  live<l  with  woînen  in  the  interior 
and  did  not  marry  them,  and  ahandoned  then.,  ami  others 
lived  with  them,  and  abandoned  them  to  marry  white  women 
in  the  civilized  world.  One  Mcintosh,  I  helieve,  but  I  am 
not  sure  that  he  re-married  when  he  came  with  lier  to 
Canada.   Jo'm  McCJilvray  lived  with  -vn  Indian  woman  in 
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"  tlu'  iiiterior,  but  lie  dit!  not  marry  Irt.  Ho  inarriod  a  Scotcli 
"  w'oinan,  I  do  iiot  know  wlicrc.  Alhin  McDoniicll  broufjht  liis 
"  Iiuliaii  wit't'  dowii  with  hiin  to  (Canada,  and,  I  tliink,  got 
"  mairicd  to  lior.  1  kiiew  old  Hu^lies  and  bis  Indian  witV 
"  vvbo  came  to  Canaibi.  /  do  vof  ihhih  lie  remarried  inhcn  hc. 
"  cavie  to  (hivado.  Tboy  lived  to<retb(T  in  Cana«Ui  for  some 
"  tinie.  I  b(îliove  tbere  an;  otliur  instances,  but  I  do  not 
"  recollect  tbeni  at  présent.  Tbere  were  but  fcw  of  tbe 
"  servants  of  tbe  (îonipany  wbo  did  not  take  wonien  wlien  in 
"  tbe  interioi-  and  live  witb  tlieni.  But  tbere  were  very  few 
"  wlu)  broujfbt  tlieni  into  civiMzed  society,  and  niarried  tbem. 
"  Tbe  Crée  liidians,  Hke  ail  tbe  rest  of  tbe  tribes,  were  wild 
"  and  Savage,  but  not  more  so  tban  tbe  otber  tribes.  At  the 
"  ti/nw  I  coiircrsf'd  with  the.  IntUoii  womov  in  q\ie.Htt(>v,Khp 
"  (idhiitlf'd  thot  shc  i(!(is'  vot  iiKirricd  to  Mr  (yovnoll//.  It  was 
'  from  bel"  tbat  1  understood  tbat  sbe  liad  boped  tbat  be  would 
"  nuiriy  lier, ov*  (icrouvt  of  /ris  childvcn ,oi  ii'hom  he  vok  rcrt/ 
"  fovd.  I  recollect  one  John  (jeorge  Mcintosb,  wbo  bad  several 
"  women  in  tbe  Indian  countrv,  ail  fine  ijiris,  most  of  tbem 
"  balf-bi'eeds.  He  eban^'ed  from  one  to  tbe  otber,  and  bad 
"  cbildren  by  niost  of  tbem.  He  afterwards  married  a  8cotcb 
"  woman.  Sir  (icorfje  Simpson  bad  plenty  t)f  wonien  every- 
"  wbere,  in  the  inteiior,  whom  lie  lived  witb  wben  be  went  to 
"  tbe  <li(ïerent  places  wbere  they  lived.  Tlu^  practice  was  so 
"  verv  conimon  tbat  it  was  not  tliouu'bt  sti'anj;t*-  It  was  al)<)ut 
'■  tlie  time  of  Mr  (^'onnolly's  niarriaoe  witb  iJulia  Wooirich 
"  tbat  i  liad  freijueiit  conversations  witb  bis  sipiaw."  (-koss- 
EXAMIN'EI):  Question:  "Was  Wm.  Connoily  married  to  tbe 
Indian  woman  referred  to  accordin^  to  tbe  customs  of  tbe 
country  .^  '  Ansn'er:  'He  fook  <(  irotiKin  (leeordi)i(f  to  the 
enstom  of  the  coiivtvy.  Yov,  viojf  call  it  iii(irri<if/e  if  yoii. 
])le(ise.  It  ii'ds  the  ovli/  hivd  of  'non-i'iio/e  thot  eovld  l>e  thti'e, 
th<(t  is,  take  (I  iroiiKU}  n'heii  yoii  jtleose  (t  nd  leore  her  irhev 
yov.  please."  Question  :  "  Wbat  ilo  \'ou  mean  by  a  légal  mar- 
riage  ?  "  Avsu'rr:  "I  mean  by  a  jiriest  or  minister.  Tbere 
were  no  priests  oi"  niinisters  in  tbe  Noitb-West  countiy  wbere 
Mr  C\innol'\'  resided,  wben  lie  took  tliis  Indian  woman.  He 
eonfd  not  /.  m<irried  in  (iny  other  n'mj  thon  he  trus.  e.veept 
thot  he  m  if/ht  hoee  n\(i l'vied  hefore  leif  iiesxe.'^.  I  cannot  .sny  wben 
niinisters  or  clerjLjymen  came  to  tbe  Red  Hiver.  1  do  not 
know  anytbini;  about  it."  Qnestiov  ;  "  How  lonjr  did  Mr 
(■'iinoUy  live  witb  bis  indian  wit'e  ?  Ansirr.  —  He  took  her 
irhen  he jii'st  irent  Vf)  lo  Rot  Itirev,  oliovt  1808,  ond  kept  her 
(dn)iii/s  mit  il  he  leent  down  to  Montreol.  He  bad  a  good 
many  cliildi-en  by  lier.  He  lived  witb  lier  over  twenty  years. 
I  nevcr  lieard  tbat  be  lived  witb  any  otlu-r  woman,  altbouub 
be  migbt  bave.    Tbe  marrinfife  of  William  t'onnoUy  to  .Iulia 
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Wooiricli  wiis  vot  ovcr  plcat^ivti  io  the  Indian  vonuiv.  S/w 
iiiH/ht  liare  srolded  ahont  it.  Shc  did  scald  a  (jovd  dt'id,  tdxxi.t 
il,  iind  i-ihc  ft'it  (iniioi/nl,  <ivd  said  he  wonld,  rtyrif  it.  The 
C'rt'o  woniun  wore  true  to  tlicir  friiicy  tlirou^h  t'eiir."  QaeMlov. 

"  Wcre  the  Crée   woineii,  nmrricd  as   this   Tndiaii   woinan 

was  to  Mr  ConnoUy,  ^'enerally  tiue  to  their  liuslmiids  ?  " 
,l//,s//v'/-:  '  'l'hey  were  so  \vh<Mi  they  vvere  t'oiul  oF  them,  an<l 
whtn  they  wen^  not  fond  of  them  they  were  not."  Question  : 
"  What  year  did  you  havo  coiiversatitjiis  with  Mr  Connolly's 
Iiidiaii  wife,  about  liis  nuirna«'e  to  Julia  Woolrich  ?  "  Answer  : 
"  Ahout  the  tiine  they  vvere  married,  I  do  not  recollect  the 
year.  I  never  saw  Mr  Coiuiolly  visit  tlie  Indian  woinan  at 
Pions;  he  nii<,dit  liave  donc  so,  but  I  do  not  know."  Question: 
•'  Wiieii  you  ret'er  to  its  beinjjj  coniinon  to  change  woinen  in 
the  Indian  country,  was  not  this  pi-actice  confined  to  the 
•voyageuis  and  undeivstrappers  of  ti.c  Coiu\)imy  ^^  Avsiver: 
"  Ves,  generally  so."  Question  :  "  How  did  a  chief  clerk.faetor, 
partner,  or  bourgeois,  take  an  Intlian  wife  in  the  North-West 
country?"  Ansver:  "  He  took  her  by  the  consent  of  her 
parents  and  i-ehitions.  There  was  no  other  cereinony  tiian  the 
^ivinj^  of  a  few  présents.  The  nian  then  lived  with  her  as 
lontf  as  he  or  she  liked."  Question:  "  VVhen  did  you  travel 
witli  Ml  ConnoUy  or  see  hiu)  in  the  interior  ?"  Ansiver:  "1 
cannot  say  wliat  ycai-s,  l)ut  1  saw  hini  at  various  tiines,  and 
travelled  with  hini  for  weeks  in  canoës.  There  could  not  be 
any  leoral  niarriage  by  prii'st  or  cl«  rgyrnan  in  thosc  days  in 
the  interior,  hecause  there  was  no  priest  or  clergyujan  there. 
I  cannot  say  positively  tliat  Mr.  Mcintosh  reniarried  bis 
Indian  wife,  as  I  don't  know  anything  at  ail  about  it.  I  do 
not  know  whether  John  McOilvray  brought  bis  Indian  wife 
to  Canada  or  not.  I  don't  know  that  John  McCJilvray  married 
a  .Scotch  woman  ;  I  only  beard  so,  heard  that  he  married  Miss 
>kd)onald,  a  daughter  of  Miles  McDonald  in  Up])er  Canada. 
I  do  not  know  whether  AUan  McDonald  remarrie<l  bis  Indian 
wife  after  lie  came  to  C'anada  with  her,  ov  not,  but  I  think  he 
did.  The  case  of  Hughes  is  tlui  only  one  amongst  gentlemen, 
l  reinember,  who  lived  with  bis  Indian  wife  in  Canada,  with- 
out  remarrying  her  according  in  the  i'orm  ])racti.sed  in  Canada." 
Question:  "  Were  you  a  partner  in  the  Xortii  West  and  Hud- 
son's  Bay  Companies?"  Aiisice)':  "1  had  shaies  in  both 
Coiiipanies.  I  was  a  partner  in  tb  •  Nortb  West  Co.,  and  also 
a  sharebolder  in  the  Hudson's  Ivty  C'o."  Question:  "  When 
Mr.  Connolly's  Indian  wif(!  admitted  to  you  that  she  was  not 
married  to  Mr.  ConnoUy,  did  she  not  niean  according  to  the 
custoin  of  Canaila,  that  is  to  say,  by  a  priest  or  ciergyman  ^  '' 
Aiisirer:  "  Yes,  I  believe  so,  there  was  neither  priest  nor 
clergynjan  there.  That  (|uestion  slie  could  not  answer,  because 
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sli((  ilid  Mut  kiiow  aiiyMiiiif^  iibout  it.  In  ii  Ivrru]  «(îiise,  slii'  did 
Mot  uiKlci'stiind  wliiit  iiDiniiit^c  mciiiit,  slio  t'Xp»'ct<!(l  timt  Mr. 
('omiolly  iii.i(//il  Ikuw  ki'j>t  /ifi\<is  l/u;/ do  in  tlic  liulhiii.  coun- 
h'i/.  Slu;  liad  jilwuys  liccii  liviiin'  witli  liiiii  uj»  to  tliat  tiiiic  as 
taras  I  kiiDW."  (jncstii)ii  :  ".Mention  liow  \nuir  Jolm  (jii'oij;c 
MoTavisli  livt'd  witi)  oncol'  tlic  «^irls  ixdV'iTi'il  to,  and  wIkîit  f 
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tlu'  Rocky  Monntains  Spokanc  llonsc,  and  livcd  witli  lier 
abolit  ninc  niontlis.  At'tcr  wliicli  lu;  took  a  dant^litcr  ol" 
McKt'iizic,  on  tlic  ColiiniWia  Hiver  .soniewliere,  lie  reniained 
vvitli  lier  ahout  tlie  saine  tiiiie.  1  saw  liiiii  at'tervvards  in  Mon- 
tréal witli  a  Scoteli  woinaii  1  lietird  lie  was  inanieil  to.  Sir 
CJeortfe  Siiii|).son  t'ound  woiiien  providtMl  foi-  liini  l»y  pinips  at 
tlie  posls  as  lie  weiit  alone-,  lie  vvoiiM  keep  tlieiii  for  .souio 
tinu;  and  then  ^ive  them  to  sonie  elerk  and  ])i'oinote  liiiii. 
Tlie  late  William  ('onnolly  iniist  Iiave  liad  l)y  liis  Indian 
woiiiaii,  six  or  more  eliildren.  Mr.  ('on imll  1/  nriwr  /uni  but 
onc.  Indimi  m;//!"  ^>  mi/  knoirlcdi/f.  A  coiiimon  maii  could  not 
take  a  woiiiaii  witliont  tlie  perniission  ot'  tlie  C/Oiiipany." 
ijlii,<'sfiini  :  "  Did  you  ever  liear  llie  Iiulian  woman  called  Mrs. 
Connolly  !"  "  Aiisii'cr:  "  Ves,  I  lieard  lier  called  so  \>y  ail  tlie 
enj);,ii(ed  iiieii  of  tlie  Company,  tliey  did  so  ont  ot'  ])oliteness. 
Aiiy  c'ierk  lia\in^'  a  woman  tlie  nieii  calletl  lier  Madame. 
/  tti'vrt'  /icdi'd  of  il  II;/  of  Ihc  nie  11  ki'cp'i  nij  f  ii'o  nuniicn  at  d 
fiiio',  il  iiuix  )U>f  riisftinidr//.  A  mon  coidd  onli/  liovit  one 
iv'if'c.  (i.f  <i  lino'.  Tlie  liiishand  was  oIiHj^imI  to  clotlie  lier,  and 
as  to  livinj;',  slie  was  oldii^ed  to  live  on  tlu-  tare  ot'  tlie  eoun- 
try,  Hsh  or  llesli.  I  iie\  er  lieard  tliat  tlie  Indian  woman  lived 
witli  any  liody  el.se  l»nt  Win.  ('onnoll\,  and  do  not  tliiiik  tluit 
slie  did."  As  lud'ore  stat('(l,  tlie  Court  lias  considered  it  rij^lit 
to  ^ive  tlie  wliole  oF  tliis  man's  (k'position,  in  tlie  tirst  [ilace, 
becrtiise  liis  testimony  is  very  peculiar,  and  Itecuuse  lie  is  the 
jiriiieipal  witness  t'or  tlie  Défendant,  in  refi^ard  to  tlie  state  of 
Society  in  the  Nortli-West.  Tlu-re  aie  soiiie  incolierenees  and 
many  contridietions  in  liis  évidence.  In  one  place,  lie  says 
Siisaiine  did  not  seem  to  teel  tlie  l'epiidiation  and  second  mir- 
rian'e,  anl,  at'terwards,  lie  .says.sluî  seolded  very  niucli  and  was 
aiinov»'»!  abont  it.  Tlie  accotint  mven  of  the  iiiorals  of  tlio 
traders  clearly  proves  tliat  «rreat  licence  and  di.sorder  ])revail 
in  those  countrie.s.  The  Court  will  not  and  cannot  believe  the 
pictnre  liere  i,dven  to  Ik'  triu'.  But,  if  it  were  intt'iided  to  show 
how  little  law  or  morality  is  to  be  found  in  the  Hiulson's 
Bay  country,  how  impossible  it  was  for  iiien  to  consider 
themsclves  nnder  the  moral  restraints  of  marria^e,  in  a  coun- 
try wlu're  debanchery  and  lawlessness  were  .so  prévalent, 
there  eau  be  no  doui>t  tliat  object  lias  been  succeH>fiilly 
attained  ;  but,  jierhaps  it  is  to  lie  regrotted  tliat  .souic  portious 
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of  tilis  (ividcnci'  .sliould  liavc  Iteeii  introducod  iiito  thc.  record. 
Tt,  is  WDrtliy  of  roinark,  liowuvfr,  tliat  Coiiiiolly  ilid  iiot  Im-Iou;^ 
ti)  tlii'  cliiss  of  jxirsous  iiiorc  partioilurly  'l'it-rrcd  to  licrc.   H»i 
uns  Frcc  tVoiii  tli((  vices  und  tlie  spécial  liceiiiiousiiess  of  tliose 
ulio  siinouiided  liim  :   and  it    was   cre(lital»le  to  iiiiii    and  liis 
liidimi    wil'e  tliat,  m  a  coiiiitry,  siicli  as  tliat  descril>ed  hy  tlie 
witiii'ss    Lu'oci|Ue,  tlifir  conju^^oil    relations  wcre    niarkt;d  hy 
lidelity  and  (h^votion  ti»  tJKMluties  which  tliat  relation  imposes. 
rpoM  tlie  streiif,'tli  ot'  ail  tliis  fvidence  for  IMaintiH",  and,  in  tlics 
alisciice  ol'contrary  testinu^ny  t'or  Défendant, it  wasstrenuonsly 
i;onteiide(l  liy  Mi-.  Stcpliens  tliat  tlie  ('ourt  liad  proot  ol"  the 
liidiiui  ciistoin.and  wliat  tliat  ciistoin  wan  ;  tliat  \ve  liad  colia- 
liitiitioii  and  re]»nte  dnrinj^  twenty-ei^lit  yeai's,  an<l  tlie  hirth 
iiiid   lirin^in^-  nj)  ol"  a  nniiierons  t'aniily  ;  tliat  tliis  repute  and 
eiilmliitfition,   aii<l    tiie    i)aternal   care    and    e<lueati(jii   of  tlie 
cliiMirn,  w'ere  kiiowii  and  cons[)iciious,  not  oniy  in  tlie  Xoilh 
West  Country,  l»iit  aiso  in   Ijower  Canada.     'l'Iiat  tliere  '.vas, 
inoreovi'r,  ("omiolly's  (!.\prfs<  déclaration  tliat  hc  liad  married 
tliis  woiiian  aceordinjr  t()  tlie  native  and    Iiidiaii   custoni  or 
usnjXi',  and  liis  deliherate  statenient  tliat  slie   was  liis  lawl'ul 
wit'r,  an<l   tliat,  as  sucli,  lie  ri'sjiected   liei    too  niueli  to  take 
jiiKillicr  woiiian.  Tlie  leanieil  (vouiisel  tliaii  proceeded  to  sliow, 
witli  ^fj-eat  coifeiicy  of  arjiunu'iit  and  tli<.'  citation  of  nnnierous 
iiiitlioiities,  tliat  ail   tliis   testiiiiony   coiiiliinecl    was   fnll  and 
coiiclusive   proof  of  tlie   inania^fe  of  thc   PlaintiM's   parents; 
tliat  it  was  sutlicient,even  iinder  tlie  coiniiion  law  of  l'ji<f|;inil, 
•iiid  tliat  it  was  len-id,  eoiiiplrte.  and  iinanswei-aMe,  in  tliis  ca.se. 
TIk-   Défendant,  however,  lias  recorded   lier  ol»,ections  to  ail 
tliis  évidence  addnced  hy  tlie    IMaintitl,  and  it  was  fontende(|, 
at  the  aiguillent,  tliat  tliis  atteiiipt  to  prove  a  luarriaife  l,y 
(iiiil  ti  stiiiionv  was  contrai-v  to  law,  and  dire^'tlv  a<:anist  the 
lifuvisiolis  of  oiir  statut»',  ((  Miapter  20,  (  'on.  Statuti's  of  I.owt  r 
Caiifida.)  'l'Iiis  Act  dues  not  ai)ply  to  iiiarriu^fcs  soleiiini/.ed 
witlioiit  ami  ln'yond  the  liinits  (tf  tliis  Proviiu;»-.  Itcould  havc; 
11'    application    vvhatever  to  such    iiiarrifii^es,  and   therc  is  no 
mie  of  évidence  lietter  kiiowu,  lon/^cr  rrco^nizcd  and  more 
fn-'iueiitly   eiiforced    thati    tliis:    "  Tliat.  where   they    are    no 
"  re^nsters  kept,  no  puMic  records  of  marriages  in  l'.xistfiiee, 
"  a  inarriaif'  luny  lie  ])roved  hy  parole  testimony  ;  hy  witiws- 
"  Kes  who  were  présent,  or  liy  the  déclarations  of  the  parents." 
It  is  also  held  tliat  were  registers  hâve  heen  lost  or  destroyed 
hv    tire,  war.  or  otlier  cau.ses,  pîirole    testitiioiiv   of    inarrinm» 
will  he  adiiiitted.  Lord  Stowell  and  the  hest  te.xt  writers  hâve 
i'('peati>dly  declared  the  law  to  he  as  stated  hy  the   l'iaintitf's 
Counsf'l,  and,as  a  inatter  of  fact  and  cou  .tant  and  univeisal 
practice,  such,  umleniahly  is  the  law.    It  is  too  elenientary  to 
i'c  disputed,  too  wcU  known  to  rec^uire  the  citation  of  autho- 
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rities  to  support  it,  thou^h  sonnî  will  be  inentioned  hereat'tor, 
iii  on  1er  that  even  upoa  this  point  thore  may  be  no  doubt  of 
misapprolieiision.  But,  admittini^  its  le<^ality,  the  main  dirfi- 
culty  consists  in  tins  :  «loes  ail  this  tt'stiniony  aiuount  to  proof 
of  a  man'iafj^e  which  this  court  is  bomid  to  recognizu  as  valid  i 
This  bnni^s  nie  to  tho  coiisiiluration  of  the  law  which  dctines 
what  maiTias^e  is,  and  what  tostiinony  will  constitute  proof 
of  its  l'xistencf.  It  will  bc  borne  in  niind  that,  at  Rivière 
aux  Riitfi,  in  1803,  as  lias  been  already  insisterl  on,  there  were 
no  priests,  no  niinisters,  no  niagistrates,  no  ro^'isters  :  tluit  the 
docrees  of  tho  Council  of  Trent  had  not  been  pronuilgated 
there  ;  that  neither  tlie  ordinances  nor  the  déclarations  of  the 
french  kin<i;s,  nor  the  english  niarriage  acts  wore  in  force  in 
that  distant  and  barbarons  reijion  ;  that  if,  besides  and  in  addi- 
tion to  the  Indian  usage  or  ciistoiu,  any  European  l.vw  obtained 
thore,  that  law  probably  was  the  coninion  law  of  England, 
but  that  this  is  too  doubtful  to  bo  adduced  in  arirunient  ; 
that  thex'e  lias  been  adduced  and  placed  of  record  in  tins 
cause,  indisputable  évidence  that  Mr  and  Mrs.  (vonnolly 
cohabited  as  husband  and  wife  during  the  period  of  twenty- 
eight  years  ;  that  the  Plaiiititt'  was  boni  of  that  union,  and 
that  William  Connolly,  by  repeated  and  solenni  déclarations, 
stated  and  admitted,  that  the  Indian  woman  was  his  lawful 
wife.  To  this  may  be  added  the  fact,  also  proved  and  of 
record,  that  this  woman  declared  to  soveral  witnesses,  that 
she  had  been  married  to  C'onnoUy,  according  to  the  law  aud 
custom  of  lier  nation.  Before  the  citation  of  autlu)rity,  in 
support  of  Plaititift's  pretension,  it  may  be  proper  to  refer 
to  the  testimony  of  two  Révérend  (îentlemen,  Mr  Turcotte 
and  Mr  Aubert.  priests  of  the  Roman  Catholic  Church, 
witnesses  for  the  Plaintiff,  ami  the  Rev.  Mr  Boucher,  also 
a  priest  of  the  same  (church,  examined  on  behalf  of  the 
Défendant.  It  is  umiecessary  to  say  that  the  court  could  not, 
in  a  matter  of  this  kind,  be  governe(l  by  their  opinions,  yet 
thoir  évidence  is  a  part  of  the  record,  and  it  is  not  without 
importance.  Mr  Aubert  says,  in  cross-examination  :  "Quand 
je  dis  qu'cm  savait  (pie  la  dite  Stisatuie  avait  été  mariée  au  «lit 
William  Connolly,  j'  le  .sais  d'abord  par  l'opinion  publique,  et 
parce  (ju'elle  même  me  l'a  dit,  et  (ju'oUe  me  l'a  dit  en  nw 
racontant  le  fait."  Qn^tion: — -Quelle  sorte  de  mariage  est- 
ce  i"  Réponse.: — ■"  lidui  qui  était  en  usage  alors  pour  tout  le 
monde."  Quesfion  : — "Est-ce  uti  mariage  recoinm  par  l'E- 
glise ou  pai"  les  lois  civiles  en  aucun  cas  (jue  vous  pouvez  rap- 
porter ?  "  R''fu>nHe  : — "  Pour  la  légitimité  du  mariage  on  le 
considère  comme  valide,  dès  (|a'on  .se  conforme  aux  usages 
admis  dans  le  pays  où  l'on  se  marie.  Je  n'ai  pas  eu  occasion 
d'examiner  cette  (juestion  sous  le  rapport  civil."  Qaefition  : — 
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•'  S!i\ez-vous  que  bien  souvent  les  chefs  ont  plusieurs  t'einuies  y  " 
RélHinHi'.  : — "  Pour  les  chefs  mitifs  nés  Sauvages,  c'est  vrai, 
mais  pour  les  blancs,  je  n'ai  jamais  connu  de  bourgeois  de  la 
compagnie  en  avoir  plus  qu'une."  Question  :  "  En  cas  qu'un 
cliof  natif  se  transportât  dans  un  paj's  civilisé,  et  ayant  quatre 
ou  cinq  feuimes  Sauvages  prises  suivant  l'usage  du  pays  sau- 
•  iTfo,  est-ce  que  toutes  ces  femmes  seront  légitimes,  soit  aux 
youx  de  l'Eglise  ou  de  la  loi  ?  "  Réponse  :  "  La  première  seule 
sera  légitime,  et  toutes  les  autres  ne  seront  pas  considérées 
comme  femmes  légitimes."  Question  :  "  Par  quelle  loi  «tu 
règle  écrite  ou  comment  autrement  établie,  sera  faite  une  telle 
distinction  entre  les  femmes  d'un  chef  Sauvage,  pour  légitimer 
l'une  d'entr'elles  et  rejeter  les  autres.'^"  Réponse:  "Selon  les 
lois  ecclésiastiques,  elles  se  trouvent  dans  le  droit  canon  :  par 
les  lois  civiles  je  n'en  sais  rien."  Question  :  "  Pouvez-vous  citer 
une  loi  ou  le  texte  de  loi  dans  le  droit  cdnon  à  l'appui  de  ce 
i[ue  vous  dites?"  Réponse:  "C'est  dans  le  Traité  du  ma- 
l'idj/e.  Si  j'avais  su  (jue  vous  me  demandassiez  le  chapitre, 
j'aurais  apporté  le  livn  ."  Question:  "  Savez-vous  si  le  ma- 
riage, selon  la  coutume  sauvage,  porte  des  conséquences  diffé- 
rentes, et  met  la  femme  dans  une  position  très  dift'érente,  du 
cas  d'un  mariage  dans  un  pays  civilisé  ?  "  Réponse  :  "  Ça  ne 
ilit  rien  ;  (,'a  dépend  des  usages,  des  pays,  quant  au  traitement 
lit'  femmes  et  aux  droits."  Qaestioti  :  "  Selon  votre  opinion, 
je  demande  si,  par  les  lois  sauvages,  la  dernièi'e  femme  aura 
une  préférence  sur  les  autres.  Est-ce  que  la  règle  sera  renver- 
)ai-  It!  transport  du  domicile  dans  \n\  pays  civilisé  f  "    Ré- 
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poii-si' :  '  Si  les  Sauvages  restent  infidèles,  l'Eglise  n'a  j^as  à 
s'occuper  de  leur  conduite  ;  mais  s'il  veut  entrer  dans  l'Eglise, 
l'église  l'oltlige  à  reprendre  la  première  fennne,  parce  qu'elle 
la  considère  comme  la  seule  légitime,  à  moins  (ju'elle  ne 
Veuille  pas  .se  faire  chrétienne."  Qaestio)!  :  "  Au  cas  (|u'un 
liomme  -A  une  fennne  .se  marient  .selon  la  coutume  sauvage, 
s'ils  viMilent  devenir  chrétiens,  est-ce  (pi'ils  n'ont  pas  d'autres 
lit'voirs  à  faire  ;  ou  e.st-ce  qu'ils  doivent  se  faire  remarier  par 
un  curé  <'  "  Réponse  :  "  Non,  parce  (|u'ils  .sont  déjà  mariés." 
Question  :  "  Dans  rEgli.se  catholique,  n'est-ce  pas  (jue  le  ma- 
riage est  lui  sacrement,  et  que  c'est  un  devoir  de  recevoir 
la  liénédietion  nuptiale?"  Réponse:  "Oui,  le  mariage  est 
c  iiisidéré  comme  un  saci'emeiit,  mais  la  présence  du  curé 
comme  témoin  nécessaire  est  retjuise  pour  valider  les  mariages 
là  où  le  décret  du  Concile  de  Trente  a  été  publié,  vuiis  où  il 
n'ii  i)as  été  publié,  les  parties  penrenf  ''»ntrader  hiari<n/e 
ndhleinent  sans  la  présence  du  curé,  d'après  les  lois  de  l'E- 
llUfti'.  Le  seul  fait  que  les  époujc  se  prennent  dans  l'intention 
de  Kl'  marier  est  assez,  sans  l'imposition  d'aucune  cére'inonie." 
Tho  Rev.  Mr  Turcotte,  after  having  spokenof  the  marriage 
TOME   xvii.  f» 


i. 


180 


llAIM'Oias   JUDICIAIKES   KKVISKS 


of  Connolly  and  Susaune,  says,  in  cross-exaniination  :  "  D'u- 
"  près  mon  opinion,  ce  mariage  était  valable,  sel(Mi  les  régies 
"  (le  l'église  Catholique  Humaine,  c'est-à-dire,  (ju'en  principr, 
"  c'est  le  aonsentenieiit  iiudiiel  qai  fait  le  ihhi'uujc.  Si  les 
"  parties  sont  des  catholifjues  romains,  l'église  reconnaîtra 
"  une  telle  union,  ai  le  Concile  de  Ti-etU  n'était  publié  là." 
'riie  Hev.  Ml'  liouclier,  a  vvitness  tV)r  the  Defence,  was  the  con- 
fessor  ol'  William  Connolly,  lie  luul  baptized  one  of  lus  cliild- 
reii  by  Julia  Woolricli.  He  was  an  incimate  friend  of  tlie 
second  family.  He  liad  beeii  for  eiglit  years  a  missionary  at 
tlie  Red  River,  and  knew  tlie  eustoms  ot'the  part  of  t!>e  coun- 
try  well.  Speaking  of  polygaïuy  aniong  tlie  natives,  h  kne'v 
t)f  no  case  of  a  European  liaving  two  women  at  a  tinie.  Con- 
cubinage is  the  prevailing  vice  in  the  North  West  ;  tliinks 
Mr  Connolly  was  not  married  to  Susanne,  and,  wlien  asked  if 
lie  was  not  aware  jf  '^'le  ^  istenee  of  such  a  marriage,  accord- 
ing  to  the  custom  of  ntry,  he  answers  :  "  Je  ne  connais 

"  pas  de  coutume  aut'  ■'    .  dit  mariage,  ne  pouvant  auto- 

"  riser  comme  coutume  ce  qui  est  une  action  défendue  de  Dieu 
"  et  de  l'Eglise.  Je  '.t'arde  comme  crime  une  liaison  sein- 
"  blable."  He  says  that  s  h  a  ;  tiection  as  tliat  betweeii 
Connolly  and  Susanne  was  eoncv;»)')  fige,  not  nian'iage.  This 
gentleman  also  states  that  the  Plaintitl*  and  ail  Connolly  s 
children  by  the  Indian  woman,  passed  for  illegitimate.  Ac- 
coi'ding  to  what  is  stated  by  thèse  witnessess,  tliough  in  soine 
decree  contlicting,  laminclined  to  tliink  that,  if  this  marriage 
took  place  according  to  the  usages  of  the  naHves,  it  would  be 
regarded  as  valid  by  the  Roman  Catholic  Cliurch.  1  hâve 
referred  to  theii'  testimony  to  show  the  oiiinion  of  Churclinieii 
on  this  point.  It  will  be  remarkod,  ho\vev(!r,  that  Mr  Boucher 
does  not  reason  inucli  upon  the  nuitter,  but  expresses  simply 
bis  private  opinion,  and  takes,  not  a  légal,  but  a  moral  or 
ivligious  view  of  this  king  of  marriage.  Among  the  authori- 
tiescited  by  Mr  Stephens,  one  of  Plalntiti's  Counsel,  are  the 
following  :  "  Le  mariage,  c'est  l'union  ou  la  société  légitime  de 
"  l'homme  et  de  la  femme  (jui  s'unissent  pour  perpétuer  leur 
"  espèce."  TouUier,  vol.  1,  No.  489.  '"  La  loi  ne  considère  le 
"  mariage  que  comme  un  contrat  civil."  Toullier,  No.  494', 
vol.  1.  "  By  the  law  of  nature,  by  the  canon  law,  previous  to 
"  the  Council  of  Treiit,  and  by  the  law  of  Eiigland,  as  it  stood 
"  before  the  passage  of  the  tirst  marriage  act.  (A.  D.  17.5.'i.) 
"  and  by  the  law  of  Scotland  and  France,  nothing  iieed  bo 
"  added  to  this  simple  consent  to  constitute  a  perfect  mar- 
"  riage."  Bi.shop,  on  marriage,  vol.  l,  page  219,  section  218: 
and  see  cases,  cited  in  notes.  "  In  niost  of  the  tribes,  perhaps 
"  ail,  the  understanding  is  that  the  husband  may  dissolve  the 
"  cuntract  at  pleasure.    It  is  plain  that,  among  the  savagu 
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"  tiilu's  on  tlii.s  continent,  nuirriaj^u  is  mcrely  a  natural  con- 
'•  tiiict,  luid  tliat  neitliiT  law,  custoin,  or  religion,  Ims  affixeil 
"  tu  it  any  conditions  or  liinitntions  or  t'orn>s,  other  tlian  what 
"  iifitnre  luis  itsclf  prescribeil."  Hisliop,  on  Mdt'riiUje,  vol.  1, 
No.  •l'I'X  "  In  a  stato  ot*  nature,"  says  Lord  Stowell,  "  thecon- 

•  tract  of  inesent  inarriago  alone,  witliout  forni  or  cereniony 
"  su|iera<lded,  constitutk's  ot'  itself  complète  niarriage."  Vide 
Lnulo  vs.  Hdisorio,  I  Hag^r  (Jon.  21(5,  280  ;  4  Eng.  Ec.  3()7, 374, 
liislio]),  vol.  1,  No.  li).  "  If  pratically  a  inan  and  wouian  recogn- 

•  ize  eacli  other  as  in  sul>.stance  husband  and  wifo,  though  they 
"  atteiiipt  to  restrict  tho  opération  of  the  law  upon  their  rela- 
•'  tion,tlie  law  sliouldhold  tliem,  (public  policy  roquiros  tliÎM,  the 
"  juace  of  the  comniunity  requircHit,  the  good  onler  of  socioty 
"  (Icinands  it,)  to  be  married  persona,  unless  sonie  atatute  has 
"  rendered  the  observance  of  some  foi'ui  of  niarriage  necessary." 
Hisliop,  vol.  1,  No.  227.  "  WHienever  niarriage  is  governed  by  no 
"  statutt',  consent  constitutes  niarriage,  and  that  consent  is 
"  sliown  iiy  their  liviiig  together."  Bishop,  vol.  1,  Nos.  229  and 
"  280.  But,  whenever  the  niatter  is  not  governod  by  any  doc- 
"  triii»^  there  to  b<>  nicntioned,  no  particular  forin  for  express- 
"  iiig  tlie  consent  is  necessary,  nothing  more  is  needed  than  that 
"  in  language  whicli  is  inutually  undeistood,  or  in  any  mode 
"  (Jeelaratory  of  intention,  the  parties  accept  of  oach  other  as 
"  Imsbfind  and  wife."  l  Fraser  Deni,  Rel,  145  ;  Bishop,  Mar- 
"  ridiic,  vol.  1,  No.  22!>.  "  Quant  aux  enfants  nés  de  ce»  nia- 
"  liages  putatifs,  ils  sont  légitimes  à  tous  égards.  Ils  jouissent 
"  lies  niêiiies  ilroits  <)ue  s'ils  étaient  nés  d'un  mariage,  à  la  légi- 
"  tiinité  du(|uel  il  n'y  aurait  eu  aucun  obstable."  Touiller,  vol. 
I,  Xi  t.  ()()().  "  Marriage  Act  of  England  does  not  apply  to  mar- 
"  liages  abroad."  La  four  vs.  Tecf>ilah'.,H  Taunton,  830.  "  Noue 
"  lit"  tlie  english  niarriage  acts  extend  to  any  marriages  taking 
'•  place  (lutof  England."  Blackstv)ne,  vol.  2,  page  290.  An».  Ed. 
I>S4.').  "  The  îaws  which   prescribe  the  inanner  in  which  and 

'  tlie  pcrsons  between  whorn  a  mai'riage  may  take  place,  and 
"  iiiider  what  circumstances,  and  in  what  nianner  it  may  be 
"  ilissdived,  constitute  the  status  of  husband  and  wife,  and 
"  aie  tlierefore  personal  Iaws  of  universal  eft'ect.  It  is  not 
'  necessary  to  resort  to  tho  origin  of  domicile,  to  tiscertain 
'  w  liât  are  its  Iaws,  if  that  where  not  the  phice  in  which  the 
'  iiiairiage   was  contracted.  The   law  of  the  place  in   which 

■  tlie  niarriage  was  celebrated,  must  décide  on  its  validity." 
l>uige,  Ed.  1838,  vol.  1,  page  15.  "  With  respect  to  marriages 
"  contracted  in  a  foreign  country,  they  are  considered  as  valid 
"  liy  oiir  law,  if  made  in  such  form  as  is  deemed  sufficient  in 

■  thi-  place  where  contracted."  Rex  vs.  Brmnpton,  10  East,  282  ; 
Lalinir  vs.  Tcmlale,  2  Marsh,  243  ;  Doe  vs.  Vardill,  5  Barn. 
iiii'l  Cress  438  ;  (j  Biug.  N.  C;  385  ;  Dalryruple  vs.  Dalrymple, 
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2  Hagg.  52.  From  thèse  authorities,  I  think,  it  is  clear  tlint 
by  the  canon  law,  by  the  law  of  France  and  Scotland,  and 
even  by  the  coinnion  law  ot'  England,  the  niarriage  nndcr 
considération,  vvith  repute  and  cohabitation  sucli  as  is  proved, 
should  be  held  up  to  be  in  ail  respects  valid.  But  tlie  Defen 
dant  contends,  adniitting,  that  aniong  the  Indians,  this  iiiar- 
riage  woukl  be  good,  yet,  it  niust  be  borne  in  niind  that  Cou- 
noUy  was  a  Christian  and  Suzaïuie  an  intidel,  and  tliis  is  a 
sort  of  empf'c/teiaeiit.  That  the  custoni  or  nsnge,  contended 
for,  is  l)arbarous  and  pagan  ;  it  aUows  polyganiy  and  divorce 
at  will  and  therefore,  the  principle  vvhich  hoUÎs  that  a  nmi- 
riage,  good  by  the  lex  loci,  is  valid  everywhere,  <loes  not 
apply  ;  that  no  Christian  Court  of  Justice  can  recognize  and 
give  validity  to  a  niarriage  solemni/ed  according  to  sueli  !i 
usage  or  custom,  and,  consequently,  upon  the  Plaintift"s  owii 
view  of  international  law,  1  ani  bouud  to  adjudge  and  deciai'o 
the  pretended  marriagc  void.  This  is  certainly  a  very  stranj,fi' 
prétention,  and  I  confess  niy  inability,  after  niuch  researeli, 
to  find  any  authority  of  sufïicient  weight  to  countenance  sucli 
a  proposition.  Let  us  inquire  in  the  first  place,  what  is  the 
law  as  laid  down  on  thi.s. point,  and  ascertain  if  the  décisions 
or  the  text  writers  of  autliority,  so  far  as  I  bave  been  able  tu 
examine  them,  hâve  made  such  a  distinction.  By  what  law  is 
validity  of  a  marriage  to  be  decided  ?  "  As  to  the  constitution 
"  of  a  marriage,  as  it  is  merely  a  personal  consensual  contract. 
"  it  must  be  valid  everywhere,  if  celebrated  acct)rding  to  thu 
"  le.'-  locir  No.  100  ;  Storv,  Conffict  of  laws,  pages  203-200  : 
No.  80,  Story,  Gonflicf  oflàws,  Ed.  57,  pages  1 10-218.  Validity 
of  mai'riage  dépends  upon  the  lex  loci  of  place  of  solenniiza- 
tion."  Latour  vs.  Teesdale,  8  Taunton,  880,  Lacan  vs.  Hi(j(jint<, 

3  Starkie,  178  and  183.  "  The  gênerai  principle  certainly  is, 
"  that  between  persons  mù  juris.  mari-iage  is  to  be  decidod 
"  by  the  law  of  the  place  where  it  is  celebrated.  If  valid  tliero, 
"  it  is  valid  everywhere."  Story,  conflict  of  Laws,  Ed.  57,  page 
218,  sec.  118  ;  Id,  pages  220-223.  Dulrymple  v.s.  Dalrijmpk,  '1 
Hagg.  Con.  R.,54.  Lacon  vs.  Hig(/ins,  3  Starkie  183.  Kent  vs. 
JiurgeHS,  11  Sim.  361.  Merlin  Rep.  Vo.  Marriage,  sec.  1,  page 
343.' Pardessus,  vol.  5,  page  6,  tit.  7,  cap.  2,  art.  1481  to  14!)5. 
Pothier,  Mariage,  No.  263  ;  Catherwoodvii.  (Jaslon,  13  M.  &  W. 
26.  Gonnolly  vs.  Connolly,  7  Moore  438  ;  Broom's  Légal 
Maxims,  Ed.  of  1858,  page  461  ;  BouUenois  Observ.  4(5,  p,  4ôH, 
à;c.  "  With  respect  to  marriages  contracted  in  a  foreign  coun- 
"  try,  they  are  considered  as  valid  by  our  law,  if  made  in  sueh 
"  form  as  is  deemed  sufficient  in  the  place  where  contracted." 
Rex  vs.  Bramptoh,  10  East,  282.  Latour  vs.  Teesdale,1  Marsh 
242.  Doe  vs.  Vardill,  5  Barn.  &  Cress.  438.  "  Ainsi  les  enfants 
"  qii'une  femme  sauvage  aurait  eus  d'un  sauvage   dans  un 
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•'  pavs  où  il  n'y  aurait  point  dv  lt)is  établies  seraient  regardés 
■  coiiinie  léf^itiineH,  niènie  parmi  nous,  (juand  même,  le  pèi-e  et 
"  la  mère  n'ani'aient  .suivi  d'autres  lois  que  celles  qu'ils  se 
"  snaii'nt  imposées  ;  de  même,  ceux  de  deux  époux,  Anglais  ou 
"  Chinois,  qui  auraient  accompli  les  lois  de  l'empire  de  Chine 
"  (lu  <lu  Royaume  de  l'Angleterre."  Merlin,  Marriage, sec.  2,§  1. 
Lord  Stowell,  in  decidinj^  on  the  validity  of  a  marriage  ceh'- 
liriited  in  Scotland  say.',  "  that  the  only  piinciple  applicable 
■'  to  snch  a  case  Ity  the  law  of  England,  is  that  the  validity  ol' 
"  thi'  marriage  rights  mu.st  be  tried  by  référence  to  the  law 
"  of  thi'  rountrv  where,  if  they  exist  at  ail.  they  had  thcir 
"  origin.  Having  furni.shed  tins  principle,  the  law  of  England 
"  witlidraws  altogether  and  leaves  the  légal  question  to  the 
"  exeln.sive  judgment  of  t\w  law  of  Scotland."  Dairymjile  vs. 
Ddlrijinpl",  2  Hagg.  Cons.  Reports.  59.  "  It  is  therefore,  adds 
"  Loid  Stowell,  to  be  advLsed,  that  the  .safcst  course  is  always 
"  U)  be  married  according  to  the  law  of  the  country,  for  then 
"  no  (jucstion  can  be  stirred,  but  if  tins  cannot  be  done  on 
"  nccount  of  légal  or  religions  difficulties,  the  law  of  England 
"  (loes  not  .say  its  subjects  sliall  not  marry  abroad."  liuden  vs. 
SmU/i.  2  Hagg.  Cons.  Reps.,  871.  And  again  the  case  Grim- 
.s/m'/v  vs.  (rrivis/iire.  The  .same  high  authority  insi.sts  vvith 
jficat  force  upon  the  observance  of  this  stringent  and  uni  ver- 
sai luIe  of  the  Jun  f/cnfÀum.  He  .says  :  "  Why  may  not  this 
"  Court  then  take  notice  of  foreign  laws,  there  being  n(»thing 
"  iilcgai  in  doing  it  ?  From  the  doctrine  laid  down  in  onr 
"  books,  the  practice  of  nations,  and  the  mischief  and  confusicm 
"  that  would  arise  to  the  subjects  of  every  country  frorn  a 
"  contrary  doctrine,  I  may  infer  that  it  is  the  consent  of  ail 
"nations  that  \t  \h  the  jus  ffentimn,  th>it  the  solemnitics  ol* 
"  the  différent  nations  with  respect  to  marriages  should  be 
"  «tli.served,  and  that  contracts  of  this  kind  are  to  be  deter- 
"  iiiined  bj'^  the  laws  of  the  country  where  they  are  made.  If 
"  that  principle  is  not  to  govern  such  cases,  what  is  to  be  the 
"  the  rule  where  one  party  is  doniiciled  and  the  other  not  ^ 
•  Thv.  jus  (/('vliuiii  is  the  law  of  every  country,  and  is  obliga- 
"  tory  on  the  subjects  of  every  country.  Every  country  takes 
"  notice  of  it  ;  and  this  Court,  observing  that  law  in  deter- 
"  mining  upon  this  case,  cannot  be  said  to  detei-mine  English 
"  l'ights  by  the  laws  of  France,  but  V)y  the  law  of  England, 
"  ut"  which  the  jus  ffcntiunr  is  part.  AH  nations  allow  mari-i- 
"  âge  contracts,  they  are  "  jurin  ifentium,"  nrn\  the  subjects 
"  ol"  ail  nations  are  equally  concerned  in  them  and  from  the 
"  infinité  mischief  and  confusion  that  nuist  necesaarily  arise  to 
"  the  subjects  of  ail  nations,  with  respect  to  legitimacy,  succes- 
"  sions,  and  other  rights  of  the  respective  laws  of  différent 
"  countries  were  only  t(>  be  observed,as  to  marriages  contract- 
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"  ed  by  the  subjects  of  tliosc  countrics  ahroad  :  ail  nation.. 
"  liavo  consonted,  or  innst  hv  picsuincd  to  consent,  for  tin?  coni- 
"  mon  bencfit  and  advantaj;»',  tliat  sncli  inania<,'c.s  sliouM 
'•  be  jjood  or  not,  accordin;,'  to  the  laws  of  tlie  conntry  wlicrr 
"  lliey  arc  inade.  It  is  of  ('(|UaI  c  »ns('<|ncncM'  toall  tliatcuu'  ruic 
"  in  the.se  ciises,  sliould  bo  obscrvcd  l»y  ail  nations,  tliat  i.s, 
"  the  law  whero  the  contract  is  nuule.  \\y  oIiscin  in^'  tliis 
"  law,  no  inconvenienec  can  ari.so  ;  lait  infinité  niischief  will 
"  ensue  if  it  is  not."  I  do  not  Hnd  in  any  of  thèse  anthorities 
the  distinction  hère  eont(!nded  for  ;  and  when  the  law  does 
not  distinguisl»,  I  will  not.  And  hère  it  nuiy  bo  proper  that  1 
should  refer  more  })articnlarly  than  T  hâve  heretofore  donc, 
to  one  noticeable  incident  in  thèse  Jndian  niarria<i;es,  and  tliat 
is  polygamy.  It  was  contended  that  this  iinparts  to  this  con- 
nection, in  an  especial  manner,  its  infidel  charaeter,  :;nd  rendors 
it  unworthy  of  récognition  as  a  légal  maiiiage  by  this  ('onrt, 
excluding  it  froni  the  opération  of  the  gênerai  rnles,  .so  clearly 
eninnerated  and  laid  down  in  anthorities  which  1  hâve  jnst 
cited.  But  it  is  obvions,  and  nuist  he  ooneeded  at  once,  that  this 
is  an  incidental,  not  an  es.sential  elentent,  in  the  law  or  custoni 
of  marriage  known  aniong  those  aboriginal  tribrs.  It  is  an 
abuse,  but  not  a  condition  of,  or  an  essential  ingrédient  in 
thèse  barlmrian  obligations  of  niatriniony.  If  pro\ed  at  ail 
in  this  case,  it  is  manifestly  established  ««  t/ia  excejdion,  iiof 
the  Tule ;  and,  in  regird  to  niarriages  between  Chri.stians  and 
the  natives,  it  is  rutt  proveif  to  hr  the  cxistim).  It  nmy  havc 
uccum;d  in  the  cjise  of  sonie  proHigate  mon  possessed  of  grent 
power  and  authority  in  the  Indian  conntry,  but,  as  a  gerienil 
rule,  it  was  not  known  or  practi.setl  evon  among  the  natives. 
Mr  Connolly  was  not  aniong  tho.se  who  sanctioned  oi*  con- 
nived  at  such  an  abuse  of  tho.se  .sacred  obligations  which 
bound  him  so  long  and  with  so  nuich  tidelity  to  his  Indian 
wife.  The  fact  is,  I  hâve,  striokly  speaking,  nothing  to  do 
with  polygamy  in  this  case.  It  doe.s  not  in  any  way  conie  np 
for  niy  considération,  except  in  s<>  far  as  it  is  an  infidel  and 
unchristian  abu.se  of  a  foi-eign  ]a\\ ,  occniTing  in  i.solated  cases, 
and  upon  which  I  ani  not  bound  to  adjiidieate.  It  is  no  part 
of  my  duty  to  i-ecognize  or  sanction  in  the  slightest  degree, 
or  in  an}^  way  whatever,  that  i)art  of  the  Indian  usage  .so 
carefully  and  so  religiously  esehewed  by  Mr  Connolly.  And 
bere  I  may  remark  that,  altlunigh  polygamy  was  allowed 
among  the  jews,  as  a  gênerai  rule  they  were  content  with  one 
wife.  Diodorus  also  informs  ns  the  Kgyptian.s  were  not  l'es- 
tricted  to  any  numberof  wives,  but  that  every  one  mnrried  ns 
many  as  he  chose,  with  the  exception  of  the  prie.sthood,  wliti 
were  by  law  confined  to  one  consoi-t.  It  does  not,  however,  ap- 
pearthat  they  gênerai ly  took  advantage  of  this  privilège  ;  and 
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Iliioilotus  iitKnns  tliat,  tlirou^'liout  Kf,'ypt,  it  vas  custoiimry  tn 
iiiairv  only  ono  wit'c.  It  is  eiisy  to  rcconcilct  tlxfse  .statcnicnts, 
liy  siippnsin^  that  Diodonia  spcaks  of  a  law  wliicli  ppriiiittcd 
piilv^'iiiny,  aiid  Ht-rodotus  (if  tlic  usual  cuHtoii»  of  tlic  ju'oplc 
iiiiii  if  tlic  Kgyptiaiis  werc  allowcd  to  tako  njon;  than  onc 
wife,  \ve  niay  conclud»',  froiii  tlio  iiuiiiurous  scciu'h  illustrativt' 
dl'  tlicir  (lomcstic  lifo,  that  it  waH  an  l'vent  of  l'arc  occuiTcncc. 
l'()lyf,'amy  is  jx'nnittod  to  tlio  Mosleiii,  lait  it  is  neithcr  ropu- 
talile  to  havc  more  tliaii  oiie  wife  nor  to  cliv  .vcc  lier  witliout 
vcry  oofifent  misons  :  ami  thonijli  no  ol)j('Cli.m  can  ho  madn 
wlicii  tlierc  is  no  faniily,  it  is  rc(piir(M|,  ovi-n  in  sucli  a  case, 
tliat  lier  wislies,  and  tlioso  of  li<;r  j)arents,  sliould  be  consulted  ; 
and  iiiany  inarriafije  contracts  stipulate  that  tlie  wife  sliall  hâve 
no  partner  in  the  harem.  No  doiibt  this  is  law  wliich  Chris- 
tiaiiity  expressly  condeinns,  yet  the  Court  lias  not  the  least 
hésitation  in  sayin^r,  that  its  existence  among  the  Crées  did 
Mot  re'.ider  Mr  Connolly's  niarriage  with  the  Indian  a  millity. 
Kurther,  Mr  Cross,  the  learned  (younsel  for  the  Défendant, 
witli  errent  force  and  plausibility,  bas  ar<,aied  that  therc  are 
otiier  radical  defeets  in  this  allej^ed  marria^w  which,  in  bis 
opinion,  precludes  the  Court  from  rogardiiifjf  this  union  as 
lorral  inatrimony.  It  was  contended  by  him  that  no  formai 
contract  of  marriage,  verbal  or  writteii,  bas  been  proved  ;  that 
a  ciistom  which  <lispenses  with  this  as  a  basis  of  niarriage, 
wliieh  requires  no  witnesses,  the  intervention  of  no  civil  or 
rclipous  authority,  which  is  accompanied  by  no  solemn  or 
snitabh^  cérémonies,  exacts  the  observance  of  no  religions  rites 
wliatever,  and  is  a  mère  question  of  consent  alom>,  is  no 
maniage  betvveeii  a  Christian  and  an  infidel.  It  must  be  con- 
ccflt'd  that  ail  this  goes  to  the  very  beart  of  this  case  :  and 
tlu'so  arguments  bave  received  the  inost  anxious  considération 
ol'  tlie  Court.  In  <lecidiiig  this  point,  1  think  I  may  take  it 
For  graiited,  and  it  will  be  adniitted  at  once,  that  the  ditier- 
(  iioo  i>f  religion  or  of  race,  the  fact  of  one  party  being  a 
("liristian  and  the  otlier  pagan,  caiinot  materially,  if  at  ail, 
atiVct  the  question.  Thèse  parties  were  under  the  circumstances 
>"(' y'ïryi.s-,  and  they  could,  even  according  to  the  Défendants 
vicw  of  the  case,  bave  been  legall}'  married  by  propei  autho- 
rity. I  am  not  aware  of  aiiy  Knglish  law  which  prevents  a 
lîiitish  subject  from  niarrying  an  infidel,  or  which  would 
ivnder  bis  inarriage  with  a  pagan  illégal.  If  this  be  a  marriage 
at  ail,  it  is  quiet  true  that  it  was  a  marriage  witliout  the  iii- 
tcrviMition  of  any  civil  authority  and  witliout  any  religions 
or  f^celesiastical  sanction  ;  it  was  matriiiion}',  according  to 
Iiuliaii  customs,  and  not  in  conforinity  to  any  Christian  law. 
The  (  ■'ourt  bas  to  deal  with  it  as  a  matter  of  consent,  an  agree- 
nicnt  to  be  husband   and   wife,  foUowed  by  enncnhitus  and 
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lon^  C(>liiil)itatioii,  iiiid  goiu'ir.l  r(>piit(>,  iiiul  licrt'  I  thiiik  I 
CHiinotilo  iM'ttcr  tliiin  citt'  tln'  words  of  tlir  iri'ciit  lionl  SU)Wrl|, 
^iviii;^f  Jud^'iiM'iit  iii  tlic  Dalrympir  ciimc,  (2  1 1 a^^mn I'n  ( 'un 
sistory  r«'|K)i'ts.  Vol.  2,  pap'  (12.)  Me  .says:  "  Marria^'c  Ix-in^f 
"  a  cuntraft,  is  of  l'oursc  rtniKnisanl  (as  is  iiiiicli  insistt'd  on, 
"  l  ()l)N('rv(',  l»y  soiuc  ot"  tlu'  l(>ariHM|  advocattvs)  for  \t  is  of  Mir 
"  fsscucc  of  ail  coiit-racts  to  lie  constitutcd  l»y  tlu»  consent  uf 
"  parties.  CoiisoiHiiH  nati  nniriihUits  forif  iiHitrimoviniii,  tlif 
"  ntaxiin  of  tlie  Roman  (Mvil  law  is  in  truth,  tlic  inaxiin  *it' 
"ail  law  npon  tlie  subjcct  ;  for  thc  roiiniltitiis  niay  takc 
"  place  for  the  niere  ^ratitication  of  présent  aj)petite,  witli- 
'•  ont  a  view  to  anythinjjf  fnrtlua-,  but  a  inarruiy;e  niust  !)»• 
"  soinetliin^  more  ;  it  nni.st  be  an  aj^reement  of  the  parties  lo(»k- 
"  in^'  t«»  the  fonmniium  rifii-  :  an  agreemt^nt  indeed  of  parties 
"  capable  of  the  confiihitns,  for  tlwm^h  the  rovruhihis  itsclf 
"  will  not  constitute  marria^e,  ytit  it  is  .so  far  on«'  of  tlic 
"  »'H.sentiaI  duties  for  which  tlu^  i)arties  stipulate,  that  the  iii 
"  capacity  of  either  party  to  satisfy  that  duty  nu  II  i  fies  tlic 
"  contract.  Marria<i[e,  in  its  oriji^in,  is  a  contractof  natiu-nl  luw; 
"  it  may  exist  between  two  indiviibials  ol  différent  sexes,  ni- 
"  tlumj^h  no  third  person  t^xiste»!  in  the  world,  as  happened 
"  in  the  case  of  the  connnon  ancestors  of  mankind  :  It  is  tln' 
"  parent,  not  the  child  of  civil  society,  "  Vrmvijnmn  xn'h'is 
"  ctqiKisi  ,'<fi)iin<n'ivtii  Reipuhlicd'."  In  civil  society, it  boconies 
"  a  civil  contract,  rej,'nlat(>d  and  prescriped  by  law,  and  eii- 
"  dowed  with  civil  conse(]\ience.s.  In  most  civilized  conntries, 
"  actiji^  nnder  a  sensé  of  the  forci;  ot  sacred  obligations,  it 
'•  lias  ail  the  sanctions  of  religion  super-added  ;  It  then  bc- 
"  coiiies  a  relij^ious,  as  well  as  a  natural,  and  civil  contract; 
"  foi'  it  is  a  i^reat  mistake  to  suppose  that,  because  it  is  the 
"  ono,  theretore  it  may  not  likewise  bo  the  othcr.  Heaven  it- 
"  self  is  made  a  party  to  the  contract,  and  the  consent  of  tlic 
"  individuals  pledged  to  each  oth(M",  is  ratified  and  consecratcd 
"  by  a  vow  to  (îod.  It  was  natural  enough  tlmt  such  a  contract 
"  sh«)uld  underthe  religions  system  which  prcvailed  in  Kurope, 
"  fall  under  ecclesiastical  notice  and  cognizance,  with  respect 
"  both  to  its  theological  and  its  légal  constitution  ;  though  it 
"  is  not  mnvorthy  of  renmrk  that,  amidst  manifold  rituui 
"  provisions  made  by  the  Divine  Law  giver  of  the  Jews,  for 
"  varions  offices  and  transactions  oi  life,  thei'e  is  no  cerenjoiiy 
"  prescribed  for  the  célébration  of  nuirriage.  In  the  Christian 
"  chureb,  marriage  was  elevated,  in  a  latter  age.to  the  dignity 
"  of  a  sacrament,  in  conséquence  of  its  divine  institution,  and 
"  of  sonje  expressions  of  high  and  mysterious  iniport  respect- 
"  ing  it  contained  in  the  sacred  writings.  The  law  of  tlic 
"  Church,  the  canon  law  (a  system  which,  in  spite  of  its  ab- 
"  surb  pretensions  to  a  high  origin,  is  in  many  of  its  provisions 
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'  ilt'fply  ('iK)U^rli  t'outKinl  iii  ilir  wisdoin  of  iiian,)  ultliitn;^^),  iii 
"  (•(•nt'oriiiity  t«>  tlm  prcvailitij^  tlifolo^iciil  iti)iiii()ii,  it  ri'vt^r- 
"  l'iicfd  iiiiiri'ia^c  as  a  sacraiiuMit,  Htill,  so  t'ar  r*'H|icct('<l  it.s 
"  iiiitiiral  an<l  civil  ori^iti.a''  to  coiisid*'!-  tliat  wlitr*-  tlir  iiatniiil 

•  iiimI  civil  contract  was  t'oniicd,  it  ImuI  tlic  t'ull  fHsciicc  <A 
"  iiiiitrinumy  witlioui  tlic  intervention  of  tlic  pricst  ;  it  liud 
"  cvcn   in   tliat   statc    tlic   cliaractcr  oï  a  Nacranictit  ;  l'or  it 

is  a  inisapprclicnsion  to  HUpposc,  tliat  tliis  intervention  was 
"  if(|  '  as  a  inatter  of  necessity,  even  for  tliat  piirpose,  hv- 
"  fun  Council  ot'  Trent.  It  appeai'H  tVoni  tlic  liistories  of 

"  tliat  coiincil,  aH  vvell  a.s  froni  niany  other  autliorities,  tliat 
"  tliis  was  tlie  statc  of  tlie  earli<'r  lavv,  till  tliat  coniicil  passed 
"  its  decrce  t'or  the   formation  of  niarria^e  ;  Tlic  consci't  of 

•  two  parties  cxpresscd  in  wordsof  jiresent  niutual  ac  ...•nce, 
'  constitutcd  an  avtnal  and  Icf^al  niarria^e.  "  in  tlic  prcccdino 
ttiiiarks,  Lord  Stowcll  is  descriltinj,'  a  iiiarria^e  extreiiiely 
siniilar  to  (lie  on«'  j)rovcd  in  tliis  case,  leHs  tlie  tweiity-ci^lit 
ycars  colialiitation.  Aftcr  ail,  wliat  is  tlu're  so  immoral  or  re- 
voliin^  in  tliis  Indian  usa^e  ?  Jacoli  cspoused  tlie  dau^diters  of 
liulian,  two  sisters  very  niuch  in  tlic  same  way  ;  lie  Itouijlit 
tlieiii,  lie  workcd  for  tlieiii  :  and  scveral  instances  of  siniilar 
iiiarria^cs  arc  rccordcd  in  Holy  writ.  Tlierc  docis  not  sceiii 
to  liave  liccn  cercmoiiy  in  tliosc  nists,  not  mucli  if  any- 
tliiiii'  ••"corded  aliout  vi'rlial  or  written  contracts,  and  sucli 
like  *  lical  snj)crllnity  of  ternis.  The  Kf^yptians  too,  as  far 
îis  w  '  asccitain  anytliin^  al)out  tlu'ir  marriap'  rites, 
Hud  tlie  «îrceks  Ixnif^lit  tlieir  wives  and  iiiade  présents  on 
ol)tainin<;  the  consent  of  tlu;  parents  and  tliat  of  tlieir  daiif^hter 
Accordin^  to  tin;  ciistoiu  of  the  (irst  a^cs  of  the  R((pulilic  tlie 
liotiian  liushand  hought  his  bride  of  lier  parents  ;  they  partook 
of  a  salt-cakc  of  /(/?•  or  rice.and  aftcr  tliis  ctynfin'vt'dtuni  hotli 
parties  were  seatcd  on  the  sanic  cai'c  of  sheepskin,  and  the 
cereiiiony  was  coniplctcd.  Aftcr  the  snccess  of  the  l'unie  \vars, 
and  in  latcr  timcs,  au)id  the  inciH'asinjif  opuhîiict!  and  the 
•^rowing  corruption  of  s(x;icty  and  nianners,  Konian  niarriages, 
n\vin<(  to  the  intrij^ues  and  aniliition  of  the  woinan,  hccanie 
oonspicuous  for  pomp  and  cereniony  ;  but  i^ven  tlien  consent 
and  conciihifuH  were  the  main,  the  essential  ingredictits  of 
the  contract.  Tins  primitive  state  of  tliings  is  pretty  mucli 
wiiat  we  find  among  the  barbarians  of  North  America,  and 
very  nearly,  if  not  exactiy,  what  is  proved  in  the  présent  case  ; 
nor  can  I  perceive  that  much,  or  any  more,  was  reipiired  in 
carlier  time.s,  and  in  cases  like  the  présent  either  by  the  canon 
law  or  by  the  common  law  of  En^^jland,  France  or  Scotland. 
For  ail  thèse  rea.sons,  1  am  clearly  of  opinion  that  tins  ca.se 
coiiies  nnder  the  opération  of  the  gênerai  rule  of  the  le.r  lof'i 
tontraotuH  above  referred  to,  and  that  the  marria^e  is  valid 
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witliout  tmy  l'oniial  contract  is  siitticiently  proved  but  to  tlie 
evidenco  of  Nccon.  I  hâve  us  heFore  statod,  inaHe  diligent  and 
«xtetirtive  rescarches  into  the  law  on  this  siihjeot,  in  order  to 
ascei'tain  whether  thèse  argunients  so  inuch  insisteil  on  hy 
the  Défendant,  oould  be  sustained  by  any  l)ook  of  compétent 
authority,  or  in  any  judicial  décision,  and  1  an»  bonnd  to  say 
I  can  Hnd  none,  nor  do  F  believe  that  any  exists.  There  is 
l)esides,  one  nnswer  to  ail  this.  and  a  very  plain  one.  Ist.  The 
supi'enie  authority  of  the  (>in])ire,  in  not  abolisliinfjf  or  alterin^ 
the  Indian  law,  and  allowing  it  toexist  foi- one  hnndred  years, 
inipliediy  sanctionfnl  it,  and  2nd.  The  sovereip^n  power  in  thèse 
matters,  by  proelanuition.hns  tacitly  acknowh'(îj,'ed  thèse  laws 
and  usages  of  the  Indians  to  be  in  force,  and  so  long  as  they 
are  in  force  as  a  law  in  any  part  of  the  British  empire  or 
el^ewliere,  this  Court  mup'c  acknowledge  an(i  enfor^o  theni. 
Tliis  Indian  custom  oi"  tisage  is,  as  regards  the  juii^diction  of 
this  Court,  a  foreign  law  of  marriage  ;  but  it  obtains  within 
the  territories  ami  jwssessions  of  the  Crown  of  England,  and 
until  it  is  altered,  1  cannot  disregard  it.  It  is  compétent  ;  it 
lias  been  compétent  dnring  the  last  hnndred  years,  for  the 
parliament  of  (Jreat  Hritain  to  altrogate  those  Indian  InAVs. 
and  to  substitute  others  for  them.  it  bas  not  thought  propor 
to  do  so,  and  I  shall  not.  Th'\s  prétention  is,  therefore,  as 
before  stated,  ntterly  unfonnded.  Again  it  is  lu'ged  by  Défen- 
dant, that  there  is  no  légal  proof  that  Conuolly  was  ever 
nwirried  to  this  Indian  woman.  Now,  apart  from  bis  own 
exjn-ess  déclarations  to  the  contrary,  and  bis  long  acknow- 
ledj;ment  of  lier  as  bis  wife,  we  bave  tw(>ntv-eif;lit  vears  oi' 
('i)habitation  .md  .epute,  and  I  come  now  to  consider  wliat 
eHect  in  law  this  fact  bas  upon  the  case  before  us,  and  I  tind, 
first,  the  following  décisions  of  our  Courts:  Snpei'ior  Ctnirt. 
Montréal,  No.  28(1.  Tnivr/innovtiiijvi'  v.s.  M(yiitfn'r(nul  rf  n.)\ 
and  Cluirlcs  Fnris,  Opposant.  (Pres<Mit:  .ludges  Smith,  V.\N- 
rr:F..s()\  and  Mondkf.kt.)  Lands  were  sei/ed  as  belonging  to 
l)efen<lant,  Montferrand's  wife,  one  Ijouise  Faris,  danghter 
of  Hugh  Faris  and  Mainville.by  an  Intlian  marriage,  previous 
to  the  year  KSIO.  Hugli  Faris  was  a  Canadian,  and  bis  wife, 
Mainville,  a  half-breed  or  "  Métis  "  Indian.  They  were  married 
according  to  the  custom  of  the  eountry,  an<l  in  this  cause,  no 
proof  of  any  ceremony  was  madc,  but  simply  cohabitation 
aii<l  n'putation.  Ciiarles  Faris,  nepliew  of  Hugh,  opposed  the 
,s(!i/ure  and  sale,  claiming  the  pi-operty  as  the  rightful  heii-  of 
Hugh  Faris.  IMaintiHs  contested  tlie  opposition  on  the  ground 
that  the  fi'inale  Défendant  was  daughter  of  Hugh  Faris  and 
.lose])hte  Mainville,  and  legitimate.and  that  the  marriage  was 
void.  So  held  by  Court — Contestation  maintained,  and  oppo- 
sition dinniisse*!,  27th  October.  1854.  At  Montréal.  (In  Appeah 
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[No.  14]  Court  of  Queen's  Bench,  (Mardi  18()7)  Mnrf/un  i{:  al, 
Appt'llanti, and  Ihiavreau,  Respondeiit.  Proscnt  :  Hon.  Jndgos 
Ayi.win,  Diu'MMonh,  HAiMiLEY,  niid  MoNDELKT.  N«)  attention 
paiil  to  ccrtiticates  tilcd.  Held  that  doclarations  of  party,  vorhal 
aiid  written  (in  a  lease)  ot*  inarriai^e,  will  lu»  bindinj;,  and  give 
to  Court  tlio  riglit  to  prosunie  a  niarriagc  and  to  condenui 
Rt'spondent  as  tli(^  Imshand.  (A(\  U.J.  R.Q.,\}.  \()^.  At  Mon- 
tréal. (In  Appeal)  [No.  10]  Court  of  Q(R'on  s  Bencli,  Hannali 
Fislier,  (Plaintiti',)  Appellant,  and  Angeli(|ue  'Jareau,  (Defd't) 
Hespon(lont,  Pi-e.sent  :  Hon.  .lu(lf:;es  J)rvAl.  ((  'hief  Justice),  Me- 
UEDITH,  Baixjley,  and  Moxdei.ET.  Deinand  by  Appellant  a.s 
wiilow  oî'  Sannicl  liisconi,  of  Arffonteuil,  and  to  hini  niarried 
Kitli  Jainiary,  184(i,\vitlioutconti'act.  A  dau<i;hterl)orn  and  Kes- 
pondent  appointed  thetutrix  to  one  Sanniel  Hower  f>r  l^isconi, 
jfj'atee  universal  of  Samuel  Lisconi  uniler  liis  will — den)and  i.s 
forsliare  inconnnunitx'  — l^lea  :  an  anterior  niarriatre  hv  Samuel 
Liscom  to  Puisis  lijir — l'roof  of  l^efendant.  I.  That  Churcli 
He^nsters  were  kept  at  (  îreenwich,  Mass.,  V.  S.  2.  That  no  entry 
of  Marnaf;0  couhl  Vie  there  •  '  wd.  .*i.  (^oliubitation  and  Ropn- 
iition  of  Li.icmn  and  Pni.sis  hxwv  as  manand  wifo.  Ht>lil  suf- 
Hcie;»t  évidence.  Action  disniis.>-ed  by  Superior  (,'ourt  (Smith, 
.1.),  2Sth  ,lnno,  1(S()2.  Judgnient  unanimously  contirnied  in  ap- 
peal, î)th  March,  1«()4.  (18  R.J.  R  Q.,  p.  151.)  Mr  Stephens,  tho 
Plîiintitf's  Counsel.liasalso.snbinitted  the  follo\vin<;autlu)i-itios: 
"  Wliere  niarriage  proved  t;)  hâve  been  soleninizetl  abroad.but 
•  doubtful  whether  strictiy  according  to  rites  of  (/hurch  of 
"  lMi<i;land,  and  not  accordint;  to  custom  of  countrv  where  it 
"  took"  place,  held  sutîicient  with  évidence  of  cohabitation 
"  ('(if/icrirood  vs.  (^iislin),  1  V.  and  M.  481  :  Woothfdf)'  v.s.  J*i)fts, 
"  '2  C  and  P.  4(57.  Réputation  is  «^ood  évidence  of  niarria<;e, 
''  tliough  the  party  adducin»;'  it,  seeks  to  recover  as  heir  at  law, 
"  «nd  )iis  ])arents  are  still  livinof." — Vlennvij  vs.  Flmnivif. 
"  4  Hin^.  4()().  Cohabitation  as  nian  and  wife  furnishes  pre- 
"  siniij)tive  évidence  of  a  preeedinj^  nia)'ria^;e."' — J/nl lucf  vs. 
llitliiif-<.  (]  L.  R.  470  ;  Ertnis  vs.  #0700/*,  E.\che(|uer  Reports, 
i  Crompton  and  .lervis  451,  Danty,  pieuve,  pa<res  100-112  ^c. 
■  Ainsi  deu.x  per.soinies  qui  ont  toujours  v»'>cu  publiipicnient 
"  connue  mari  et  femme,  et  »iui  ont  i)a.ssé 
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"  tradiction,  ont  la  possession  d'état  de  mari  et  de  femme." — 
Toullier,  Vol.  1,  No.  5{)7.  '■  ("est  donc  le  nom  et  la  dionité  du 
"  mariage,  la  cohabitation  possible  et  {jrésumée,  la  pré.somp- 
"  tion  tcMijour.s  favoraljle  à  l'iinioeence  et  à  l'état  des  enfants 
"  ijui  forme  le  jiremier  principe  adopté  ])ar  les  lois  en  nuitière 
■'  de  tiliation  connue  l'un  des  fondements  de  la  société  civile, 
b'eiifant  c<m(;u  pendant  le  mariage  a  pour  père  le  mari." — 
Tniillier,  N'ol.  2,  No.  790.  "Les  faits  principaux  .sont,  (jue  l'in- 
'  dividu  a  toujours  port»^  le  nom  de  son  père,  (pie  le  père  l'a 
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"  traité  comme  son  enfant,  et  poui'vu  on  cette  (jualité  à  son 
"  éducation,  à  son  entretien  et  à  son  établissement."  TouUiei", 
Vol.  1,  No.  869  ;  see  Letter  of  William  Ccmnolly  to  John  Reeves, 
fyled  and  pi'oved,  dated  Lac  la  Pluie,  August  7th,  1S18,  froni 
vvhich  I  make  the  foUowing  extract  :  '■  The  account  you  givc 
"  ot'  John  is  highly  satist'atory.  I  am  (|uite  proud  of  the  little 
"  fellovv,  and  sincerely  pray  God  that  he  may  not  defeat  the 
"  hopes  I  entertain  of  him.what  ol dilations  do  1  not  owe  you, 
"  my  dear  Reeves,  and  your  worthy  aunt,  for  your  care  and 
"  attention  to  uxy  child,  &c."  La  force  d<>  la  possession  est  telle 
"  qu'elle  peut  tenir  lieu  do  l'acte  de  nai.ssance." — Toullier,  vol. 
2,  Nos.  871-2.  "Le  Code  a  tranché  le  doute  en  décidant  qu'à 
"  <léfaut  de  titre  et  de  possession  constante,  ou  si  l'enfant  a 
"  été  inscrit  soit  sous  de  fau.x  noms,  soit  comme  né  de  père  ot 
"  mère  inconnus,  la  preuve  de  filiation  peut  se  faire  par  té- 
"  moins."— Toullier,  vol.  2,  No.  888.  "  When  thero  is  absence 
"  of  Reijintreu  de.  Mariage,  the  civil  status  of  a  person  can  Vu> 
"  proved  by  the  déclarations  of  parents  and  by  witnessos."  Mot: 
vs.  Moreait,  5  Lower  Canada  Reports,  page  4.*i3,  et  3  li.J.li.Q., 
p.  347.  "  Il  est  nécessaire  de  suppléer  aux  registres  de  l'état 
"  civil,  lorsqu'il  n'en  existe  point,  .soit  parce  qu'il  n'en  a  pas  été 
"  tenu,  soit  parce  qu'ils  sont  perdus."  Toullier,  Personne»,  vol. 
1,  No.  345,  Danty,  Preuve,  pages  100, 103, 112.  "  Quant  aux  en- 
"  fantsnés  de  mariages  putatifs,  ils  sont  légitimes  à  tous  égards." 
Toullier,  vol.  1,  No.  060.  "  Where  it  is  nece.ssary  to  prove  the 
"  fact  of  a  marriage,  the  ontry  'u  the  Parish  Register  is  not 
"  the  only  évidence  ;  but  it  may  be  proved  by  persons  who 
"  were  présent  and  witnessod  the  ceremony,  or  by  gênerai 
"  réputation."  Saunders,  vbo.  Secovdarff  Evidence,  page  835. 
Baron  Parke  said  :  "  I  think  there  is  a  great  deal  of  évidence 
"  to  go  to  the  jury.  There  is  évidence  of  four  years  cohabita- 
"  tion  of  thes((  persons  as  husbaml  and  wife,  and  such  coha- 
"  Imitation  is  évidence  of  marriage."  Bishop,  on  Marriage  and 
Divorce,  p.  227,  Carrinr/tan  and  Paifve,  p.  400;  Waoïlffatc  vs. 
Potts  "  But  when  tvvo  persons  agrée  to  havo  that  connnei'ce 
"  for  the  procréation  and  bringing  up  of  children,  and  for 
"  such  lasting  cohabitation,  that  in  a  state  of  nature  would  be 
"  a  marriage,  and  in  the  absence  of  ail  civil  and  religious  ins- 
"  titutions,  might  safely  be  prosumed  to  be,  as  it  is  popularly 
"  called,  a  marriage  in  the  sight  of  (lod.  "  lÀvdu  v.s.  lielisario. 
1  Hagg.  Cons.  Rep.  31(i.  "  But  wberever  the  matter  is  not 
"  governod  by  any  doctrine  there  to  be  mentioned,  no  particu- 
"  lar  form  for  expressing  tho  consent  is  necossary.  Nothiiig 
"  more  is  nceded  than  that  in  language  which  is  mutunlly 
"  understood,  or  in  any  mo<le  deelaratory  of  intention  the 
"  parties  accept  of  each  other  as  husband  and  wife."  Bishop, 
vol.  1,  No.  220;  HicU  vs.  Cochran.  4  Edw.,  ch.  107.  "  Oral 
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"  évidence  of  marriage  is  admissible  when  there  are  no  regis- 

•  ters."  Toullier,  vol.  1,  Nos.  IH5,  H84  ;  do  2,  No.  888  ;  Code  Civil 
Lower-Canada,  No.  282  ;  Danty,  Preuve,  p.  108,  Kd.  of  1727. 
"  As  to  testimony  heing  allowed  wliere  the  acte  de  baptême 

•  is  t'alse."  Laliaye,  Code.  Annoté,  ait.  828,  and  the  authori- 
tics    citeil    there,   pages  94    and    95  (ieft    cohunn.)    "  Good 

•  faith  of  one  conjoint  légitimâtes  children."  Favard  de  Lan- 
irjiule,  Rep.  de  la  Nou.  Légis.,  V'erbo  Marlat/e,  p.  487,  Ed. 
Î828  :  Toullier,  vol.  1,  No.s.  (>58,  (UÎO,  (JOl,  «62  and  (568.  The  court 
will  now  refer  to  some  authorities  touching  proof  ofthe  legi- 
tiiuacy  of  Plaintiff — See  Code  Civil,  Lower  ('anada,  art.  282. 
'  When  the  child  is  inscril)ed  under  false  names  or  as  incon- 
"  lias,  la  preuve  de  filiation  peut  .se  faire  par  témoins."  Toul- 
lier, vol.  2,  No.  888.  "  S'il  existe  des  enfants  issus  de  deu.x 
"  individus  qui  ont  vécu  publiquement  comme  mari  et  femme, 
"  et  qui  sont  toicn  deux  de'cédés,  la  légitimité  des  enfants  ne 
"  peut  être  contestée  sous  prétexte  <lu  défaut  de  représenta- 
"  tion  de  l'acte  de  célébration  de  mariage,  lor.s(|Ue  cette  légi- 
'■  timité  est  prouvée  par  une  pos.session  d'état."  Toullier,  vol. 
1,  No.  288.  "  La  pos.ses.sion  «l'état  a  ti'ois  caractères  :  nomen, 
"  tractatuH,  favia."  T'ouUier,  vol.  2,  809.  "  La  force  de  la 
"  possession  est  (|u'elle  peut  tenir  lieu  de  l'acte  de  nais- 
sance."  Toullier,  vol.  2,  Nos,  8()9,  871,  872.    "  When  it  is 

"  proved  that  the  child  is  born  of  a  female  who  was  married 
"  at  the  time  of  its  birth,  the  law  takes  him  under  its  protec- 
"  tion  and  says  :  Pater  eut  (jixein  nuptia'  demonstrant."  Rut- 
Icdt/e  and  Càrrutliers,  Fac.  Coll.,  19th  May,  1812,  Burge,  vol. 
1,  page  59.  Many  of  thèse  authorities  bear  directly  upon  the 
présent  case  and  suHiciently  sustain  the  vievvs  which  the 
court  lias  already  enunciated.  It  has  been  said  that  Plaintifî"s 
Htatus,  being  that  of  illegitimacy,  those  authorities  do  not 
apply  :  if  this  be  true  he  was  considered  so  only  after  Con- 
nolly  repudiated  his  mother  and  married  aiu)ther  woman.  In 
the  North-VVest  and  at  Saint- Eustache,  lie  was  regarded  as 
leu-itimate.  I  shall  refer  to  this  more  particularly  hereafter. 
Tlie  Défendant  lias  pleaded  and  argued  that  Plaintif?  and  his 
luother  Su/anne  continuously  ac<iuie.sced  in  this  marriage  of 
Wiii  Ctmnolly  with  Miss  Woolrich.  Letters  bave  been  pro 
(luced.  Some  of  thèse  letters  are  addres.sed  to  the  late  Mr. 
Cunnolly,  and  several  to  Miss  Woolrich,  and  are  frt)m  the 
children  and  grand-children  of  Suzanne  ;  they  are  replète 
with  expressions  of  gratitude,  and  the  warn»est  affection  to 
tlieir  father  and  the  I)efendant  ;  and  there  can  be  no  doubt 
l)Ut  this  amiable  and  nrcomplished  lady  treated  both  Suzanne 
niid  lier  children,  with  marks  of  friendly  regard  ;  the  children 
even  with  affection  ;  but,  as  a  matter  of  fact,  sa  far  «s  rogard.s 
Suzanne  and  Plaintif!'  John  ConnoUy,  there  are  no  letters  ; 
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thei'iî  in  iiothin^  wliatever  to  sliow  ox|)i'ess  or  iuiplie<l  acquies- 
ct'iici!  on  tho  part  of  either  of  tliom,  iiothinfi^  to  establish 
(express  or  iiiiplicd  ackiu)wlecl^iueiit  or  rocofçnition  of  Miss 
VVudlrich  as  tlu;  wit'eof  Mr  Connolly,  or  of  tho  inarriage  reliud 
iipon  by  the  Défendant  ;  inaction,  silence,  are  indifférence, 
not  acfiniescenee  ;  but,  even  if  they  did  constitute  sucli 
ac(|uiesfence,  it  vvould  ainount  to  nothing  in  tho  preseJit  case. 
The  niarriaoo  of  Mr.  Coiniolly  vvitii  Miss  Woolrich  was  good, 
or  it  WHs  Itad  innUir  the  law  of  the  land.  If,  as  a  niatter  of 
fact,  Mr  (^)iuiolly  vvas  niarried  to  tho  Indian  woman,  his 
subse(|uent  niarriago  to  the  Defen(hint  was  null  and  void.and 
no  acqniescenco  or  sanction  by  his  tirst  wife  could  nuvke  it 
good.  If  Suzanne  was  not  his  wife,  his  nuvrriago  vvitli  Miss 
Wiiohich  was  valid,  irrespective  of  any  acqniescence  by 
Suzanne  and  her  chihh'en.  Lord  Stowell  tlius  speaks  of  tliat 
kind  of  ac(|uiesc'enco  in  Dalryniple  us.  Dah-ymple,  2  Hagg., 
p.  129.  "  It  is  said  that,  by  the  hiw  of  Scotland,  if  the  wife  of 
"  the  tirst  private  niarriagti  chooses  to  lie  hy,  and  to  sufter 
"  anothor  wonum  to  be  trepanned  into  a  niarriage  with  her 
"  husband,  she  niay  be  barr<Ml  pei'sondLl  exvept'ione  froni  assert- 
"  ingherown  niarriage.  Certainly  nosucli  principle  ever  f<jund 
"  ils  way  into  the  hiw  of  Enijlmid  ;  no  connivance  would 
"  att'ect  the  valitbty  of  her  own  niarriage  ;  even  an  active  con- 
"  eurrenee  on  hei"  part,  in  sethicing  an  innocent  wonian  inton. 
"  frauduK'nt  niarriage  with  her  own  irnsband,  though  it  niight 
"  jtossibly  subject  her  to  punisluiient  for  a  eriiiiinal  conspiracy, 
"  would  hav(ï  no  such  effect.  But  it  is  proper  that  I  should 
"  attend  to  the  rule  of  the  law  of  Scotland  upon  this  subject. 
"  Tliere  is  no  proof,  I  think,  upon  the  exhibition  of  Scotch 
"  law,  wbieh  lias  bi^en  furnished  to  the  court,  that  such  a  prin- 
"  eiple  was  ever  adniitted  authoritatively  ;  for  though  in  the 
"  gross  case  of  ('aini)hf'U  versus  Corlivaac,  in  the  year  1747, 
"  the  Court  of  Ses.sit)n  did  hold  this  doctrine, yet  it  was  after- 
"  wards  retracteil  and  abandoned,  on  the  part  of  tho  second 
"  wife,  before  the  House  of  Lords,  which,  niost  assuredly,  it 
"  would  not  hâve  been,  if  any  hope  liad  been  entertained  of 
"  upholding  it  as  the  geiniine  law  of  Scotldud,  because  the 
•'  second  wife  could  never  hâve  been  advised  to  con.sent  to  the 
"  admission  of  évidence,  which  very  noarly  overthrew  the 
"  rights  of  her  «)wn  niarriage.  Under  tho  correct  application 
"  of  the  principles  of  that  law,  I  conceivo  the  d<x;trine  of  a 
"  iiicditun.  hiifuidimeatam  to  be  no  other  than  this,  that  ou 
"  t\w  fiict(uti  of  a  niarriage,  ({Uestioned  upon  the  ground  of  tho 
"  waiit  of  a  serions  purpose,  and  niutual  understanding  bet- 
"  ween  tho  parties,  or  indeed  on  any  other  ground,  it  is  a 
"  luobt  important  circuinstance,  in  opposition  to  the  real  exis- 
"  U'iico  of  such  serions  purpose  or  understanding,  or  of  the 


DE   I,A    IMIOVINCE   DE   tiUrÎBEO. 


I4:i 


"  (;xi.st(;nce  ot'  a  luarriage,  that  the  wit'o  did  not  assert  lier 
"  ri^lits,  wlien  called  upon  to  do  so,  but  suttcred  them  to  be 
"  trîUiHfenvd  to  anotlier  woiiian,  without  any  reclaination  on 
"  lu'i-  j)art."  If  any  authority  wcro  required  u\nn\  this  pciint, 
tliis  sL't'iiis  to  intî  to  be  very  conclnsive  :  it  inost  deeisively 
(li.sjiosts  of  the  J )et'endant's  argument  about  act|uiescence  in 
tiiiscase.  It  will  be  renuirked  that  Lord  Sto\v«;ll  is  speakincr  of 
il  piivate  or  clandestine  marriage,  tlie  one  thon  under  conside- 
nitioii  in  the  Dalrynipie  case;  i)ut  thei'e  vvas  notliing  seci'et  or 
clandestine  in  the  niai'riage  ot"  Mr.  Connolly  with  the  Crée 
woinan.  Their  relatit)n  as  husljand  and  wife  wjus  as  public  as 
such  rehitions  could  be.  Miss  VV'oolrich  vvas  Connolly  s  cousin. 
Wlien  she  was  married,  this  lady  was  no  longer  young.  She 
wiis  thirty-si.\  years  of  âge.  'J'he  Indian  wife  had  lieen  living 
witli  Mr  Connolly  at  St.  Eustache,  and  afterwards  she  and 
scveral  of  the  children  resided  with  Connolly 's  sister,  Miss. 
Woolrich's  cousin,  in  Montréal.  It  is  a  fair  inference,  and  one 
wliich  I  regard  as  inévitable,  from  the  i^vidence  adduced,  that 
.Miss  Wooirich  well  knew  of  the  exi.stence  of  the  Indian  wo- 
iiiuii,  and  of  her  intiniate  relations  with  lier  cousin,  Mr.  ('on- 
iioily  ;  that  she  was  aware  that  there  was  a  nuinerous  fauiily, 
issue  ot"  that  connection,  I  hâve  no  doubt.  Wliile  .stating  tins 
to  l)e  the  (;pinion  of  the  court,  1  feel  it  niy  duty  to  express 
tlie  l)elief  that  Miss  Wooirich  was  unaware  of  the  existence 
i)f  a  lawful  niarriage  betweeii  lier  cousin  and  the  Indian 
woiiian.  I  ain  entirely  satistied  of  this  ;  and  I  think  it  is  be- 
yuiid  ail  doubt  that  Miss  Wooirich  was  in  perfect  good  faith 
wlicii  she  married  C'onnolly  ;  so  also  was  the  Crée  maiden,  at 
tlie  âge  of  Hfteen,  when  Connolly  took  lier  as  liis  wife  ;  both 
wi'if  in  good  faith,  and,  so  far,  they  were  very  much  in  the 
siime  position.  It  is  in  regard  to  Miss  Wooli'ich's  ignorance  of 
this  niarriage,  and  her  good  faith,  the  I)efen<lant's  C<»unsel 
iirge,  that  it  recjuired  very  little  to  show  acquiescence  ;  silence, 
iuuotion  would  be  sutficieut.  Now,  so  far  as  the  Plaintitf  was 
coiicerned,  lie  had  no  notice  to  give  to  Miss  VV'oolrich  ;  he  had 
MU  approval  or  disapproval  to  otter.  And  as  to  the  Indian  wife, 
wliat  had  she  to  say  or  to  do  f  She  did  not  niislead  or  deceive 
Miss  Wooirich  ;  that  was  ail  Connolly's  work.  This  argument 
is  t'.\tremely  weak,  and  cannot  be  entertained  for  a  moment 
hy  tlie  Court.  But  as  some  stress  has  been  laid  upon  this 
<|Ue.stion  of  acquiescence,  I  would  refer  again  to  this  point. 
Tlie  alleg(!il  continuai  acquiescence  in  this  second  niarriage  on 
tlie  part  of  the  Flaintitt"  and  liis  mother.  It  is  proved  that 
wlien  Suzanne  heard  that  Connolly  had  deserted  her  and 
married  anotlier  woman,  she  sniiled  ;  what  she  meant  to  ex- 
press or  to  convey,  by  that  smile,  does  not  appear.  ïhe  smile 
ef  a  Woman  iiiay  exiiress  a  variety  of  émotions  ;  it  would  not 
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perhaps,  be  considered  a  very  reliable  indication  ot*  t'eeling  in 
an  Indiunwoman,  or  in  any  other  ;  but  it  may  fairly  be  presum- 
ed  that  Mrs  Connolly  (Suzanne)  did  net  me  an  to  express  ap- 
proval  or  satisfaction  ;  for  she  added  :  "  that  Miss  Woolricli 
"  would  hâve  only  her  leavings,  and  that  Connolly  would 
"  repent  the  step  he  had  taken."  And  Laroc(jue  says  :  "  she 
"  felt  ail  this  very  much."  Except  stating  on  sonie  wcasions 
that  she  had  been  married  according  to  the  custoni  of  her 
tribe,  the  évidence  do.s  not  show  that  she  ever  alluded  to  the 
circurastance  afterwards.  She  niay  hâve  done  so,  however  ; 
but  the  testiraony  does  not  show  it.  This  silence  uiay,  in  the 
case  of  the  Indian  woman,  be  considered  as  résignation, 
apathy,  pride,  or  despair  at  ever  being  able  to  vindicate  her 
position  jis  the  lawful  wife  of  Connolly  ;  but  such  conduet 
could  not  be  regarded  as  ac(|uiescence  on  her  part  in  (.^onnolly's 
second  uiarriage,  or  in  her  own  fate  as  his  discarded  concu- 
bine. But  it  was  further  urged  that  froni  1844  till  her  death, 
in  1862,  the  Indian  wife  was  supported  by  Connolly  till  his 
death  in  1849,  and  afterwards  by  Mrs  Julia  Connolly  in  a 
couvent  at  Red  River  Settlement  ;  that  is  true  ;  and  tins  fact, 
and  niany  others  proved,  reflect  great  crédit  upon  the  second 
Mrs  Connolly.  But  the  inaction  of  this  old  woman,  her  ac- 
cepting  support  from  Connolly  and  his  second  wife,  in  her 
old  âge,  so  many  years  after  she  had  been  discarded,  cannot 
for  a  moment  be  viewed  as  an  acquiescence,  on  her  part,  in 
the  second  marriage  ;  and  even  so,  it  would  not,  as  before 
remarked,  make  the  firat  bad  or  the  second  good.  It  is  not  a 
question  of  status  which  is  now  under  considération,  but 
whether  there  was  or  was  not  a  marriage  between  Connolly 
and  the  Indian  woman  ?  AH  outside  that  simple  enquiry  hus 
nothing  whatever  to  do  with  this  brandi  of  the  case  as  pre- 
sented  to  me.  Neither  the  good  faith  of  Miss  Woolrich,  nor 
the  passive  conduet  or  apathy  of  the  Indian,  can  avail  in  tlu' 
defence  of  this  cause.  The  position,  therefore,  of  the  Défen- 
dant, must  be  declared  untenable.  Then  it  wjis  .said,  and  mucli 
insisted  on,  that  one  of  the  incidents  of  this  Crée  marriag(> 
was,  that  it  might  be  dissolved  at  pleasure  ;  and  I  am  free  to 
admit  that,  as  between  the  natives,  it  seems  to  be  a  praetice 
with  thèse  barbarians  to  repudiate  their  wives  without  much 
ceremony,  and  that  praetice  appears  to  be  sanctioned  by  their 
usages.  How  far  this  is  to  be  regarde»!  as  a  part  of  their  law 
of  marriage,  oi'  merely  an  abuse  of  it,  tolerated  among  .savages, 
it  is  «lifficult  for  me  to  détermine.  It  was  argued  by  Mr  Per- 
kins,  in  his  remarkable  reply  and  summing  up  of  the  Plain- 
tiflTs  pretensions  in  this  case,  that  admitting  the  argument  of 
the  Défendant  to  tlie  fuUest  extent,  and  that  marriage  among 
the  Indians,  or  even  when  between  a  squaw  and  a  C'hristian, 
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a  European,  or  American,  is  dissolvable  at  the  will  of  the 
husband  or  ot"  either  party,  such  a  concession  can  hâve  no 
effect  upon  this  case.  If  this  Crée  marriage  was  dissolvable  at 
pleasure,  Mr.  ConnoUy  could  perhaps  hâve  repudi.ted  his 
Indian  wife,  had  he  done  so  while  residing  ainong  the  Crées, 
or  where  such  a  barbarous  usage  prevailed.  He  might  hâve 
done  so  then,  if  he  could  do  so  at  ail,  but  when  he  came  to 
Canada,  that  right  ceased.  At  ail  events,  he  could  not  dissolve 
the  marriage  of  his  own  free  will  ;  he  could  not  repudiate  her 
in  Canada,  in  virtue  and  in  pursuance  of  this  Indian  usage. 
A  mon  goes  to  a  country,  where  divorce  is  allowed,  and  mar- 
ries, he  returns  to  his  own  country,  where  divorce  is  not  al- 
lowed. The  Courts  of  the  latter  country  will  not  enforce  the 
law  of  divorce  existing  in  his  matrimonial  domicile.  Much  less 
could  Mr.  ConnoUy  repudiate  his  wife  by  merely  wishing  to 
(lo  so  and  then  marry  again.  The  Indian  woman  was  his 
wife  hère,  and  would  remain  so,  until  the  marriage  was  dis- 
sol  ved  by  means  known  to  the  law.  It  was  not  contended  by 
the  Défendant  that  the  first  Mrs.  ConnoUy  could  bave  repu- 
(liated  her  husband  and  married  aguin  ;  had  such  an  argu- 
ment been  otfered  it  would  hâve  been  at  once  overruled.  This 
pretension  of  Défendant  is,  therefore,  without  fondation.  It 
was  also  urged  by  Défendant  (and  upon  this  argument  consi- 
dérable emphasis  was  laid)  that  Miss  Woolrich  having  en- 
joyed  the  statuftot  the  lawful  wife  of  William  ConnoUy  during 
a  period  of  upwards  of  thirty  years,  she  had  a  prescriptive 
right  to  be  regarded  as  such.  Now  it  will  be  borne  in  n)ind 
that  ConnoUy  had  previously  cohabited  with  the  Crée  woman 
during  twenty-eight  years  as  his  lawful  wife.  He  then  repu- 
diated  her,  and  married  Miss  Woolrich  with  whom  he  co- 
habited from  1832,  till  his  death,  in  1849,  a  period  of  seven- 
teen  year.s.  Suzanne  died  in  1862  ;  Miss  Woolrich,  in  1865. 
Could  ConnoUy,  under  the  circumstances  of  this  case,  prescribe 
ugainst  his  tirst  marriage  ?  During  the  lifetime  of  the  Indian 
woman  could  Miss  Woolrich  obtain,  by  prescription,  what 
perhaps  she  never  had  in  point  of  law  under  the  circumstances 
of  this  case,  the  légal  status  of  the  lawful  wife  of  William 
ConnoUy  ?  Thèse  questions  must  be  at  once  answered  in  the 
négative.  Such  a  prescription,  as  that  contended  for  by  the 
Défendant,  n-.u.st  arise  and  exist  under  circumstances  whoUy 
ditterent  from  those  proved  in  this  cause.  The  Court  bas  no 
liesitation  in  saying  that  this  argument  cannot  be  successfuUy 
iiiftintained.  It  is  further  contended  by  tho  Defentlant,  that  the 
only  status  of  Suzanne  was  that  of  concubine  to  William  Con- 
nolly,  and  that  of  the  Plaintift'was  illegitimacy.  With  respect 
to  the  Crée  woman,  this  is  not  the  fact.  ConnoUy  says  he  mar- 
lied  her  according  to  the  usages  of  her  tribe  or  nation.  She 
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paasetl  for  lus  luwful  wife  during  twenty-eight  years  in  the 
North-Weat  country,  and  he  introduced  her  into  civilization 
and  aniong  liis  Christian  acquainiancos  and  frien^is,  in  Lovver- 
Canada,  as  liis  wife.  If  she  had  been  his  concub'nc  only,  it  is 
strange,  it  is  indeed  not  crédible,  thajt  he  should  hâve  lived 
with  her  for  twenty-eight  years,  had  a  numerous  family, 
brought  her  to  Lower-Canada,  presented  her  as  his  wife,  eveu 
to  the  priest  who  baptized  two  of  his  children,  and  hâve  taken 
hur  to  his  sisters  in  Montréal.  This  is  not  to  be  accepted  as  the 
relation  existing  between  Connolly  and  this  Indian  woman. 
The  circumstances  of  the  case  as  proved,  rebut  every  such 
presuniption.  The  évidence  shows  conclusively  that  her  statati 
was  that  of  a  lawful  wife,  and  not  that  of  a  harlot,  till  Con- 
nolly repudiated  her.  If  there  were  any  presuniption  to  Le 
invoked,  it  is  on  her  behalf.  The  status  of  the  Indian  was  not 
that  of  his  concubine.  I  am  not  hère  to  give  expressions  to 
loose  social  views  of  relationships  such  as  thèse  among  which 
the  Défendant  seeks  to  class  Connolly 's  nmrriage  to  tliu 
Indian.  Upon  facts  proved  in  this  case,  I  niust  présume  this 
connection  to  hâve  been  légal  and  regular  ;  it  was  so  reputed 
till  1831  ;  and  I  am  called  upon  to  administer  the  law,  and 
not  to  eni'orce  popular  views  on  thèse  subjects.  It  niay  be 
customary  for  the  Christian  trader  to  take  as  his  wife  one 
of  tliese  children  of  the  forest,  acting  in  perfect  good  faith 
and  in  confonnity  with  the  laws  and  usages  of  her  na- 
tive country,  and  after  years  of  toil,  tidelity,  and  dévotion, 
having  always  treated  her  as  his  lawful  wife,  this  trading 
adventurer,  tired  of  the  connection,  may  repudiate  her,  insist- 
ing  that  she  has  been  only  his  concubine,  and  their  off'spriug' 
bastards.  This  is  one  way  of  doing  things,  but  the  sooner  tins 
is.  checked  the  better  ;  and  the  sooner  thèse  men  understand 
that  such  outrages  upon  law  and  religion  will  not  be  sancti- 
oned  by  our  Courts,  the  more  probability  there  is  that  such 
irregular  practices  will  be  discontinued.  Then,  as  to  the 
status  of  the  Plaintift";  there  is  no  doubt  that,  since  the  répu- 
diation of  his  mother  by  his  father,  and  his  father's  second 
marriage,  he  has  been  regarded  as  illegitimate  ;  and  particu- 
larly  so  by  the  friends  of  the  late  William  Connolly  and  those 
of  the  Défendant.  I  think  it  is  quite  true  that  he  has  been  so 
regarded  generally,  and  so  far  as  this  gênerai  opinion  could 
create  a  status,  it  has  been  that  of  illegitimacy  ;  and  no  doubt, 
under  circumstances  which  it  is  easy  to  suppose,  such  a  fact 
would  be  of  importance.  The  certiHcate  of  baptism  of  the 
Plaintitt',  in  the  case,  does  not  establish  its  illegitimacy.  It  is 
somewhat  peculiar.  Dated  the  second  April,  1813,  it  is  in  thèse 
words  :  "  Nous,  curé  de  Québec,  avons  baptisé  Jean,  né  dans 
"  le  Haut-Canada,  âgé  de  huit  ans,  et  dont  les  parents  léyi- 
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"  liiiK's  nous  sont  inconnus.  Louise  Aylwin,  Godmothcr,  and 
'•  Louis  Delni.-irre,  (JcKlt'ather.  William  Connolly,  Henry  Con- 
'•  nctlly,  witnesaes."  The  f'ather,  it  is  strange  to  sjiy,  wus  oncof 
tlic  witnessos  to  tins  ceremony. Itis  fair  to  présume  that  the  pri- 
ent was  informed  by  tliC  t'ather  that  the  boy  vvas  légitimât?;  but 
tlii'  naines  of  the  parents  were  notgiven  ;  and  to  make  the  mys- 
ti'iy  still  more  complète,  it  vvas  falsely  stated  that  lie  was 
liorn  in  Upper-Canada.  The  priest  did  not  know  where  he 
was  boni,  did  not  know  who  liis  legitimate  parents  were.  But 
Air.  Connolly  di<l,  and  both  hâve  been  disclosed  to  this  court; 
and  this  very  certificate  establishes,  so  far  as  a  oertificate 
can  establish  anything  conclusively,  that  Plaintitt"  was  not 
illegitiniate.  This  argument  therefore,  and  the  objection  that 
tliis  action  should  hâve  been  brought  to  establish  the  Plaintitf's 
k'gitimacy,  or,  at  least,  that  such  a  prayer  should  liave  been 
in  the  conclusions,  are  in  the  opinion  oi"  the  Court,  wholly 
unfounded.  The  technical  objection  taken  that  ail  the  children, 
issue  ofthe  marriageof  Connolly  and  the  Crée  wonian,  should 
havo  joined  in  this  action  is  dearly  untenable.  They  may 
luive  perCectly  good  reasons  for  not  bringing  such  an  action, 
ami  besides  they  may  not  choose  to  do  so  ;  but  it  cannot  for  a 
moment  be  seriously  contended.  that  the  Plaintiff"  alone  has 
not  the  right  to  recover  his  sluire  of  the  community  in  the 
possession  of  the  Défendant,  if  such  community  exists.  Thia 
case  inight  be  disposed  of  upou  a  well  known  principal  of 
law  anu  of  moraliiy,  and  it  is  this,  that  where  a  doubt  exists 
as  to  the  legality  of  a  niarriage,  Courts  of  justice  are  bound 
to  décide  in  favor  of  the  alleged  niarriage.  Ail  law,  ail  morality, 
reciuire  and  sanction  this  view,  eveii  of  a  doubtful  case.  In 
this  instance,  however,  no  such  doubts  exist.  Very  little  re- 
inaitis  for  the  Court  to  remark  in  regard  to  this  branch  of 
the  case,  but  to  déclare  that,  according  to  the  view  which  I 
tV'lt  bound  to  t^ke  of  the  law  and  the  facts,  there  was  a 
valid  niarriage  existing  between  Connolly  and  the  Indian 
wuman.  The  proof  of  this  niarriage  results  from  his  ovvn 
ivpoated  and  solemn  déclarations,  to  the  etlect  that  he  had 
married  her  according  to  the  custom  and  usages  of  lier  nation  ; 
fruiu  the  fact  conclusively  proved  of  twenty-eight  years  of 
repute,  public  acknowledgement  and  co-habitation  as  husband 
ami  wife,  from  the  circumstances  that  he  gave  her  his  name, 
bestuwed  that  name  upon  his  children,  otfspring  of  that  mar- 
liaoe,  and  from  his  care  an<l  éducation  of  thèse  children.  It  is 
beyond  ail  question,  ail  controversy,  that,  in  the  North  West, 
aiiioiig  the  Crées,  among  the  other  Indian  tribes  or  nations, 
aiuong  the  Ëuropeaus  at  ail  stations,  posts  and  settlements  of 
tlie  Hudson's  Bay,  this  union,  contracted  under  such  circum- 
stances, persisted  in  for  such  a  long  period  of  years,  charac- 
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terized  by  inviolable  tidelity  and  dévotion  on  botli  aides,  uiid 
made  more  sacred  by  the  birtli  and  éducation  of  a  nuinerous 
fanùly,  would  hâve  been  refjfarded  as  a  valid  marriage  in  thi; 
Nortli  West,  was  légal  there  ;  and  can  this  Court,  after  he 
brought  his  wife  and  faniily  to  Canada,  after  having  recoif- 
nizeu  her  hère  as  such,   presentcd  lier  as  such  to  the  priest 
who  bapti/ed  his  children,  and  to  the  persons  he  and  she  as- 
sociated  with,  déclare  the  marriage  illégal,  null  and  void  f  i)au 
I   pronounce  this  connection,  fornicd   and  continued  undi-r 
such  circuinstances,  concubinage,  and  brand  his  offspring  as 
bastard,  because  Mr.  ConnoUy  exercised  his  Indian  privilège 
of  repudiating  her  and  marrying  another  woman,  and  waited 
to  exercise  that  right  till  he  cauie  to  Canada,  where  happily 
for  Society  no  such  privilège  exists  !  I  thiiik  not.  There  would 
be  no  law,  no  justice,  no  sensé,  no  morality  in  such  ajudgment. 
The  Court  itself  could  hâve  testified  to  the  high  and  acconi- 
plished  character;  to  the  cultivated   intellect  and  féminine 
virtues  of  the  amiable  lady  whose  name  and  position  figure 
so  conspicuously  in  this  unhappy  case.  She  pjvssed  ainong 
many  as  the  lawful  and  honored  wife  of  William  Connolly. 
She  was  so  reputed.  She  was  respected  and  beloved  by  tliose 
who  knew  her  beat  ;  but,  behind  and   beyond  ail  this,  there 
hâve  arisen  other  claims  and  other  interests.  The  obscure  and 
stigmatized  ott'spring  of  William  Connolly  and  his  Indian 
wife  haa  corne  forward,  after  many  years,  to  vindicate  his 
mother's  memory  and  hot»or,  and  his  own  rights,  as   thcir 
lawful  child.  The  law  is  with  him.  I  am  called  upon  to  ad- 
minister  it,  and  I  am  forced  to  the  conclusion  that  the  mar- 
riage with  the  Crée  woman  was  valid  ;  that  I  am  bound  to 
recognize  it  as  such,  and  to  so  adjudge  ;  and   1  am  bound, 
howevcr  painfui   it  may  be,  to  déclare  that  the  second  mar- 
riage was  and  is  an  absolute  nullity.  But  there  is  still  another 
question  of  very  great  importance  to  be  decided,  and  that  is, 
whether,  admitting  the  legality  of  the  tirst  marriage,  a  coni- 
niunity  of  property  resulted  from  that  marriage  ?  Were  Con- 
nolly and  his  Indian  wife  Cormnunn  en  biens,  as  claimed  by 
Plaintifl'a  Counsel,  and  as  understood  by  the  law  of  Lower 
Canada  ?  The  answer  to  this  question  involves  a  point  of  law 
and  one  of  fact  The  honorable  Mr.  Justice  Aylwin,  a  witness 
for  the  defence,  and  whose  évidence  bas  already  been  referrcd 
to,  bas  by  his  testimony  disposed  of  this  brancli  of  the  case  as 
decisively  as  he  did  that  of  his  uncle's  marriage  with  the 
Indian  woman.  He  says  :  "  At  the  time  the  Plaintiff  came  to 
"  Québec,  in  1813,  my  uncle  lived  with  his  sister,  Mrs.  Delmar, 
"  and  at  the  saine  time  the  late  Mr.  Connolly  came.  JuliaWcol- 
"  rich  came  aiso  from  Montréal,  where  she  was   living,  and 
"  spent  the  winter  with  her.  At  the  time  it  was  understood 
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"  aiiiong  ail  the  fainily,  (tlmt  is,  liy  niy  father,  my  niother, 
"  iny  aunt  Delmar,  niy  uncle,  and  Mrs.  Connolly,  tlien  Julia 
"  Woolrich,)  ii  wns  undorstood  that  there  would  le  a  mar- 
"  v'uifte  wlienever  iiiy  unclo  could  return  to  Canada,  and  jfet 
"  l'id  oi'  the  eountry.  Again,  niy  uncle  always  suid  that  lus 
"  intfrcourHo  with  thu  Indian  wonian  waa  to  cease  when  he 
"  Ict't  tlio  Indian  eountry.  He  also  said  he  was  obliged  to  do 
"  as  the  natives  did  when  he  livod  in  the  North-West.  He 
•'  said  nlso  that  they  were  biutcH,  and  that  he  cdways  intend- 
•'  fil  to  return  to  Canada,  to  niarry  niy  aunt,  and  live  happily 
"  liore  in  a  civilize.i  eountry."  Further,  this  witness,  who 
kiiew  al!  ahout  his  uncle's  attairs  and  intentions,  says  :  "  The 
"  late  William  Connolly  was  a  native  of  Lower-Canada.  I 
'  know  that  he  went  to  the  North-West  eountry  with  the 
"  intention  of  niakin^  his  fortune  there,  and  returning  to 
"  Canada  to  residti  pernmnently."  According  to  this  évidence, 
Mr.  C/onnoliy  and  Julia  Woolrich  were  under  an  engagement 
ot"  niarriage  during  a  period  of  nineteen  years,  and  ail  this 
time,  one  most  interesting  to  some  people,  he  was  living  with 
an  Indian  woman  whom  he  introduced  everywhere  as  his 
wife,  and  by  whom  he  Imd  a  numerous  family.  But  that  is 
not  tlio  question  hère  though  worthy  of  note  in  many  respects  ; 
this  refei'ence  is  not  niade  with  the  view  to  mark  with  répro- 
bation the  conduct  of  Mr.  Connolly  ;  far  from  it.  The  Court 
lias  no  hésitation  in  saying,  that  the  évidence  of  Mr.  Justice 
Aylwix,  in  regard  to  the  facts  just  adverted  to,  requires  no 
corroboration.  His  high  position,  his  eminent  name  and  abil- 
ities,  place  his  statements  with  référence  to  thèse  particulars 
heyond  the  reach  of  cavil  or  doubt.  The  late  William  Connolly 
was  born  at  Lachine,  in  Lower-Canada,  about  the  year  1786, 
he  being  seventeen  years  old  when  he  was  married.  He  was 
hy  religion  a  Roman  Catholic,  and  had  passed  his  first  years 
in  Lower-Canada.  He  entered  the  service  of  the  North-West 
Company  in  1801,  in  1802  was  stationed  at  Rivière  aux  Rats 
m  the  Athabaska  eountry.  He  went  there  to  buy  fura  and 
skiiis  from  the  Indians,  with  no  more  design  of  settlement  or 
résidence  there  than  such  as  was  necessary  to  carry  on  his 
tiade.  It  can  be  easily  supposed  that  he  did  not,  for  a  single 
moment,  at  any  time,  entertain  the  idea  of  making  his  per- 
manent abode  or  résidence  in  that  eountry,  or  that  he  ever 
lost  his  intention  of  returning  to  Canada  as  soon  as  he  could. 
But  Mr.  Justice  Aylwin's  évidence  leaves  no  doubt  upon  thèse 
points.  The  absence  of  ail  intention  to  fix  his  domicile  in  that 
eountry,  the  aaimun  manendi  and  the  aninnis  rerertevdi 
are  as  obvions  as  such  things  can  be,  from  the  circumstances 
of  Connolly 's  position  ;  perhaps  no  évidence  could  render  the 
presumption  more  palpable,  but,  if  such  be  required,  Mr.  Con- 
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noll}'  hirnself,  in  conversation  with  Mr.  Justice  Avi.wrx,  has 
plact'd  this  mattor  untircly  boyoïi»!  question.  It  i.s  an  adinittccl 
principlo,  that  thi^  donncile  of  birtli  is  pre.snn)i!(l  to  continue 
till  tlu;  contrary  is  proved,  that  domicile  m  chan^i'd  only. 
"  Qnando  jjui.s  rc  et  facto  animuin  inancndi  di-clanit  "  and 
that  "  doniicilium  non  procodit,  si  illo  hahen-t  aniinuin  revcr- 
"  tcndi."  Thèse  are  adinitted  principles  :  and  two  tldnjfs, 
thereforo  ninstconcur  to  corjstitute  a  domicile  ;  first,  résidence  : 
ttn<l  secondly,  the   intention  ot"  niakini»  it  tlie  home  of  tlie 

Î)arty.  There  must  bo  the  facf  and  the  i  nient  ;  for  as  Pothier 
m.«  truly  observed  a  person  cannot  establish  a  domicile  in  a 
place  except  it  b«(  an'nno  et  facto.  Voet  emphatically  .'•ays  : 
Illmi  certum  eut,  veqite  folo  animo  utqne  ilfsthuitiove  patris 
ftimiUd»,  (int  anitestotiove  hoI'I,  Hvne  re  et  l'ticto,  (hnnicUi mu 
confititnit  ;  neque  nold  domus  nmijKinitwne  vcc  aliqnd  l'ci/i- 
one  ;  veque  nolâ  finhitatlove,  Htve  pro/tosifo  iUic  perpetno 
inorandi.  So  d'Argentré  siiys:  Quamolrrem  si  JifinnU  cjiin 
animiim,  von  linhent,  sed  ufiiis,  veressitatis  uitt  nn/otùitionis 
(•((uxa  (dicvhi  n'nii,  protinu»  à  vcuotio  dirensvri,  doinicilinni 
nidlo  temporiM  spofio  constUnent  ;  cum  ni'qnr;  anhnun  sive 
fado,  Vf'qite  flirt  uni  sine  avivw  (id  id  snfficiaf.  "  Domicile  i.s 
"  acquired,  par  le  concours  de  la  volonté  et  du  fait,  anivio  et 
''facto,  that  is  by  actual  résidence  in  the  place  with  the  in- 
"  tention  that  the  place  thus  chosen  should  be  his  principal 
"  and  permanent  résidence,  the  seat  of  his  fortune,  his  family, 
"  and  his  pursuits  in  life.  A  new  dcmiicile  cannot  be  acquired 
"  by  intention  alone  ;  but  having  been  once  ac(|uired,  it  may 
"  be  retaii'pd  by  intention,  without  actual  résidence.  Neither 
"  can  it  bfc  cquired,  by  résidence  alone,  hovvever  long,  witli- 
"  out  that  ention."  Pothier,  Introd.  Générale  au.\  Coût.,  p.  4. 
D'Argentré  :;outume.  Art.  449.  Toullier,  liv.  ],  Tit.  III,  Xo. 
371.  Civil  Code,  Art.  103.  And  again  :  "  There  must  be  an 
"  intention  to  réside  perinanently."  It  would  be  easy  to  adduce 
pages  of  authorit}'  which  wonid  go  to  corroborate  the  doctrine 
hère  laid  down,  but  the  Court  deems  it  unnecessary  to  do  .so. 
The  principe  is  well  known  and  every  where  acknowledged 
that  the  intention  to  reniain  perinanently  must  be  combined 
M'ith  the  fact  of  résidence.  In  some  cases  tins  intention  may 
be  presuivied,  lait  in  this  instance  there  is  no  l'oom  for  jire- 
sumption;and  if  any  presumption  whatever  could  beinvoked. 
it  would  be  again.st  the  supposition  that  Connolly  had  abaii- 
doned  his  domicile  of  birth,  with  the  intention  of  forming  a 
new  one  in  the  North-West  territory.  But  we  hâve  pt)sitive 
évidence  to  show  that  he  never  had  such  intention,  but  en- 
tirely  the  contrary  ;  he  intenried  to  return  .so  soon  as  he  could 
get  rid  of  the  country.and  live  happily  in  a  civilized  country. 
This,  no  doubt  was  his  intention,  was  always  his  intention, 
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wliicli  ho  finally  carried  out  ;  for  he  lived  in  I^wer-Ciitiivla 
tii^litccn  yoiirs  after  lus  retuni  aiul  inorria^e  to  Miss  Wool- 
rifli,  Jind  thon  di<Ml  liore.  Ho  had  inado  hin  fortune,  tlie  objoct 
lie  liiid  in  view  in  fifoinjî  to  the  North- West,  and  tlien  returntMl. 
Tlii'  uni  nuis  rrvi'rtfvdi.  is  clearly  and  conchisively  cstalilislird 
il)  this  case.  Hiit  tlien  it  inay  bc  said,  and  Ihik  l»een  ui'^n'd  in 
iirf,Mnii('nt,  that  a  résidence  of  thirty  years  confers  iipoii  a 
iMiui  a  domicile,  partic\ilarly  where  lie  has  heen  niarri<!d  and 
linin^dit  tip  bis  family,  and  where  also  he  lias  carried  on  and 
tmiisacted  his  chief  business  in  the  locality.  It  will  he  renieiii- 
lu-red  that  lapse  of  tiine  does  not  alter  the  case,  wlien  there  is 
a  constant,  a  persistent  intention  to  returii,  and  no  intention 
to  reiiiain,  and  it  is  beyond  ail  question,  as  a  niatter  of  fact, 
tliat  where  the  matrimonial  domicile  of  the  wife  is  différent 
froiii  lier  husband,  it  does  not  cause  him  to  lose  his  doniicili; 
of  birth.  No  argument,  no  aiithority,  is  required  to  prove  sueh 
to  be  true  as  propositions  of  law.  But  conceding,  for  the  sake 
of  taking  a  fuU  and  complète  view  of  this  matter,  that  Mr. 
(\)nnolly  without  any  intention  of  remaining,  but  deternùned 
always  to  return  to  Canada,  flid  acquire  a  new  domicile  in 
the  North-West  territoiy,  the  next  duty  of  the  Court  will  be 
to  détermine  at  what  précise  point  in  that  vast  and  wiid 
rcf/ion  Mr.  Connolly  had  his  domicile.  Was  it  at  Rat  River,  or 
Fort  Chippewajan,  at  (îreat  Slave  Lake,  Le.s.ser  Slave  Lake, 
Thf  Rocky  Mountains,  Vancouver's  Island,  or  the  Macken/ie 
River  ?  Was  it  at  Rainy  Lake,  the  Lake  of  the  Woods,  Fort 
Cuiiibei-land,  York  Factory,  or  Norway  House  ?  Was  it  at  Isle 
à  lu  Oros.se,  Rat  River  or  Fort  William  ?  He  seems  to  havii 
visited  and  to  bave  resided  with  his  family  at  ail  or  nearly 
al!  the.se  places,  and  it  is  in  évidence  that  he  frequently  came 
to  Canada,  and  mt)re  particularly,  he  was  présent  at  the 
baptism  of  Plaintiff  in  1813,  and  was  at  Montréal  in  1S14. 
Xow  in  regard  to  thèse  trading  posts,  it  must  be  borne  in 
iiiind  that  they  were  situated  widely  apart,  in  some  cases, 
more  than  a  thousand  miles  distant,  over  almost  impassable 
régions  of  wilderncss.  He  was  a  fur  trader,  and  in  the  prose- 
cntioii  "f  '>io  business,  he  went  to  and  fro  from  trading  post 
^'>  *  bng  p<>>^t,  up  and  down  great  rivers,  over  mountains 
prairi<"^  and  lakes,  and  through  forests  where  the 
iropean  ha<'  lo  settled  home,  where  neither  the  hand  of 
uian  nor  the  urts  of  civilization  had  subdued  the  wilderness 

<v  H'  iiimed  the  barbarian.  The  success  of  his  trade  itself 
ilcpci  led  upon  barbarism,  upon  the  cunning  and  active  co- 
opt'i'ation  of  the  native  sn^ages,  and  the  successful  entrapping 
and  slaughtering  of  the  oeasts  of  the  forests.  He  was  a 
dwoller  around  the  Indian  hunting  grounds,  and  a  dealer 

in  furs  and  skins.  There  were  then  no  houses  except  within 
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the  forts,  no  villages,  no  colonies,  no  plantations,  no  civilizcd 
settlements,   no    political   or  municipal   liinits,   circumscrip- 
tions,  or  institutions,  in  most  of  thèse  places  ;  there  were  no 
Courts  of  law.  and  scarcely  any  law,  except  the  will  of  the 
trader,  and  the  native  custoniE  and  usages  of  the  Indians.  And 
there  was  good  reason  for  the  absence  of  ail  thèse  signs  of 
progress  and  colonizatiun,  because,  as  before  stated,  the  pecu- 
niary  success  of  both  the  Hudson's  Bay  and  the  North-West 
Companies  depended  upon  retaining  those  vast  régions  in  n 
state  of  barbariism,  and  they  had  tht^power  to  exclude  ail 
other  traders  and  settlers,  and  consequently  to  prevent  the 
introduction  of  every  élément  of  Ëuropean  civilisation.  Can 
the  Court,  under  thèse  circumstances,  détermine  where  Mr. 
Connolly's  domicile  was  in  the  North-West  ('  It  seems  to  me 
to  be  impossible.    But  I  might,  I  think,  go  further,  and  say 
that  under  the  circumstances  to  which  1  hâve  just  adverted, 
and  situated  as  Mr.  Connolly  was,  he  could  acquire  no  légal 
domicile  at  Rat  River  ;  and  in  any  case,  I  am  clearly  of  opi- 
nion that  whatever  kind  of  domicile  he  niay  hâve  acquired, 
for  exa'nple,  we  may  assume  that  his  matrimonial  domicile 
was  there,  yet,  as  a  matter  of  fact,  he  did  not  lose  his  original 
domicile,  his  domicile  of  birth  ;  and  in  support  of  this  view  of 
the  law,  it  may  be  proper  to  refer  to  some  additional  author- 
itie«  on  this  point,  cited  by  Mr.  Stephens.  "  It  ought  always  to 
"  be  remembered   that  the  question,  whetlier  the   atatun  lias 
"  been  constituted  by  means  of  a  légal  marriage,  is  perfectly 
"  distinct  from  the  considération  ot   the  rights,  powers  and 
"  capacities  which  the  8tatas  confers.  The  enquiry  w  hether  tlie 
*'  8t((tus  lias  been  constituted,  is  answered  by  the  law  of  the 
"  country  in  which  the  marriage  was  contracted.    If  by  mar- 
"  riage,  which,  according  t»^  thpt  law,  is  valid,  the  stutus  is cous- 
"  tituted,  the  connection  of  the  parties  with  the  law  of  that 
"  country  cea.ses,  unless  that  place  be  the  domicile  of  the  hus- 
"  band  ;  and  then  its  law  governs,  not  because  the  marriajfe 
"  was  celebrated  there,  but  because  it  is  the  country  of  the 
"  husband's  domicile.    The  parties,  if  they  do  not,  by  any  ex- 
"  press  agreement  on  their  marriage,  stipulate  as  to  their 
"  future  rights  and  capacities,  are  presumed  tosubmit  to  them 
"  as  they  hâve  been  defined  by  some  municipal  law  ;  and  the 
"  law  which,  it  is  presumed,  they  contemplate,  is  not  that  of 
"  a  country  in  which  they  hâve  no  intention  to  reaide,  and  to 
"  which.  therefore,  their  utatus  cannot  be  subject,  but  that  of 
"  the  country  in  which,  as  it  is  the  place  of  their  domicile,  their 
"  rights  and  capacities  are  to  be  exercised.  JurivSts,  therefore, 
"  concur  in  selecting  the  law  of  the  domicile  of  the  husband 
"  and  wife,  as  that  which  détermines  the  personal  powers  atul 
"  capacities  incident  to  their  staîus,  and  not  the  law  of  tlto 
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"  place  in  which  the  raarriage  was  celebrated."  Burge,  Col. 
antl  For.  Laws,  vol.  I.,  page  245  ;  Pothier,  Comiiiunity,  Nos.  5, 

14.  "  Whatever  contrariety  of  opinion  niay  exist  respecting 
"  the  eflect  of  a  change  of  domicile  on  rights  of  property 
"  acquired  under  tlie  law  of  the  ntatrimonia!  domicile,  there 
•  is  a  gênerai  concurrence  among  jurista  in  holding  tliat  al- 
"  though  the  law  which  confers  tho.><e  rights,  pow  ers  and  capa- 
'•  cities  is  strictly  a  personal  law,  yet  its  influence  exists  ho 
"  long  only  a.s  the  parties  remain  subject  to  it  by  retaining 
"  their  matrimonial  dowiicile.  When  they  (juit  that  domicile, 
"  an<l  establish  another,  their  ntatus  is  governed  by  the  law  of 
"  the  latter,  and  their  capacities  and  powers  are  those  which 
"  that  law  confers."  Burge,  Col.  and  For.  Laws,  vol.  L,  page 
258.  Merlin,  Tome  1,  sec.  10,  pages  532  and  533.  Pothier, 
Coinmunity  No.  89.   Pothier,  Coutume  D'Orléans,  Intro.,  No. 

15.  "  A,  born  at  Amsterdain,  and  the  Dutch  Consul  at  Smyrna, 
"  iiiarried  B,  at  Smyrna,  and  they  entered  into  an  ante- 
"  nuptial  contract  relative  to  their  respective  property.  The 
"  wife  afterwards  died,  leaving  two  children,  and  without 
"  having  made  any  disposition  of  her  half  of  the  joined  pro- 
"  pt'rty,  as  she  was  entitled  by  the  settlement  to  hâve  donc. 
"  8hortly  after  her  death,  one  of  the  children  died  at  Smyrna. 
"  It  became  a  question  whether  the  law  of  Smyrna  or  of 
"  Amsterdam  regulated  the  title  to  the  wife 's  share  ;  in  other 
"  words,  whether  the  husband  had  ac(]uired  a  domicile  at 
"  Smyrna  or  retained  his  domicile  at  Amsterdam  ?  It  was 
"  decided  in  favor  of  the  domicile  of  the  birth  at  Amster- 
"  dam.  And  even  were  a  man  to  remain  ten  or  more  years 
"  in  a  place,  he  cannot  be  said  to  hâve  had  there  his  fixed 
"  domicile,  so  long  as  it  was  ccmsidered  as  a  teniporary  resi- 
"  dence."  Burge  1,  p.  49.  "  Where  the  domicile  of  the  hus- 
"  band  and  that  of  the  wife  are  not  the  same,  the  law  of 
"  the  husband's  domicile  is  to  prevail,  unless  he  means  to 
"  cstablish  himself  in  that  of  his  wife."  Pothier  on  Com- 
mnnity,  Nos.  14,  15  and  16  ;  Burge,  page  40.  "  When  the  law 
"  of  domicile  and  that  of  the  situn  are  in  conflict  with  each 
"  other,  if  the  question  is  respecting  the  state  and  condition 
"  of  the  person,  the  law  of  the  place  where  they  are  situated 
"  is  to  be  followed."  Merlin,  Rép.  Status,  Autorisation  Mari- 
tale, sec.  10.  Story,  on  Conflict  of  Laws,  No.  53.  "  Le  lieu  de 
"  la  naissance  de  chaque  homme  est  présumé  son  domicile 
"  d'affection,  par  une  con.séquence  de  cet  amour  que  l'habitude 
"  et  le  commerce  intime  avec  nos  parents,  nos  premiers  insti- 
"  tuteurs,  nos  anus,  nous  inspire  pour  notre  patrie.  Mais  cette 
'  présomption  de  droit  cède  à  la  preuve  contraire.  Celui  (|ui 
"  abandonne  son  domicile  d'origine,  en  acquiert  un  autre  par 
'  le  fait,  c'est-à-dire,  par  l'habitation  réunie  à  l'intention  d« 
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"  fixer  son  domicile  flans  un  lieu  :  car  le  domicile,  disent  les 
"  lois,  est  plus  d'intention  que  de  fait."  Analyse  raisonnée  du 
droit  Fran(,'ais.  (  Verbo,  domicile,  Doulcet.)  "  Il  y  a  présomp- 
"  tion  lépile  pour  la  conservation  de  la  nationalité  originaire 
"  ou  du  (lomicile  d'origine,  jusqu'à  la  preuve  du  changement. 
"  De  là  il  suit  que  lorsqu'un  individu  a  deux  domiciles  dans 
"  divers  territoires,  ou  «Ittit  de  préférence  avoir  égard  au  lieu 
"  de  sa  naissance.  Du  reste,  c'est  un  principe  non  contesté  «jue 
"  l'absence  momentanée  ne  suffit  pas  pour  former  preuve  du 
"  changement  de  nationalité  ou  de  domicile."  Félix,  Droit 
International,  vol  I.,  page  5(5.  "  Domicile  is  acquired  by  oper- 
"  ation  of  law,  as  the  necessary  conséquence  of  some  act  ;  of 
"  this  description  is  the  domicile  which  a  woman  acquires  on 
"  her  marriage,  because  she  then  passes  to  that  of  her  hus- 
"  band."  Bnrge,  vol  I.,  page  83.  "  It  is  difficult  to  lay  down 
"  any  rule  which  does  not  admit  of  soinc  qualification.  A 
"  resort  to,  and  résidence  in  a  foreign  couutry,  for  the  pur- 
"  pos(^  of  carrying  on  tra«le  there,  may  from  the  frequency 
"  with  which  the  person  visita  an<l  returns  frotn  thence,  exclude 
"  the  presumption  of  an  intention  to  establish  a  permanent 
"  résidence  there.  He  may  hâve  left  his  wife  and  children  iii 
"  the  place  of  his  former  domicile,  or  ail  his  arrangements 
"  may  be  made  exclusively  with  référence  to,  and  as  connect- 
"  e<l  with,  the  prosecution  of  his  commercial  pursuit  ;  he  may 
"  hâve  remitted  ail  his  money  tothe  place  of  his  former  doini- 
"  cile.  Thèse  or  any  other  circumstances,  frotn  which  it  might 
"  be  inferred  that  his  resiflence  was  only  temporary,  and  that 
"  he  contentplated  a  return  to  his  former  domicile,  exclut!»' 
"  the  inference  that  he  had  taken  up  a  new,  and  abandoned 
"  his  former  domicile."  Bnrge,  vol.  I.,  page  42.  And  now  let 
us  .see  what  is  to  be  considered  the  matrimcmial  domicile  : 
"  Where  the  domicile  of  the  husband  and  that  of  the  wife  an* 
"  not  the  same,  the  law  of  the  husVtand's  domicile  is  to  prevail, 
"  unless  ho  meaiis  to  estal)lish  hiinself  in  that  of  his  wife.  " 
Story  on  Conflict  of  Laws,  Nos.  101,  192,  103,  194  and  19(5. 
''  Liw  of  actual  domicile  governs  at  death."  M..  Nos.  157,158, 
159,  171,  172,  174,  175,  17(),  177  and  178.  "  A  wife  is  entitled 
"  to  one-half  of  the  comuninity,  thougli  she  never  came  into 
"  the  state."  Cole's  Wi<low,  and  Kxecutors,  7  Louisiana  Bepts., 
new  séries,  page  417.  Thèse  authorities  seem  to  the  Coiirt  to 
hâve  a  very  important  bearing  i»pon  the  law  of  the  présent 
case,  in  r^fard  to  the  point  now  nnder  considération,  an<l 
there  are  noue  on  the  opposite  side,  within  my  reach,  whicli 
controvert  seriously  the  doctrines  hère  laid  down.  From  what 
lias  been  said,  ami  under  the  peculiar  circumstances  of  this 
case,  it  is  in  niy  opinion  beyond  doubt  as  a  inatter  of  law, 
that  Connolly  duringhis  alwence  in  the  North  Westcountry, 
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though  that  absence  was  proloii^od  throuj^h  many  years,  dîd 
not  lose  his  domicile  of  birth,  timt  he  never  HC(|uinMl  one  at 
liirihr-aax-Riifs.  I  think,  inoreover,  that  oven  liis  inatriiiio- 
ni.il  domicile,  such  as  it  was,  did  not  change  or  super sede  the 
ont'  of  orijjiii.  In  that  case,  wliatever  may  havc  Itoen  the  law 
which  prevailed  at  Rlvih'e-dux-RafH,  acominunity  of  proper- 
ty  existed  hetwei-n  liim  and  his  Indian  wife  froni  ]8()3,  the 
(lat<!  of  their  niarriage.  Tlie  Court  is  further  («f  opinion  tliat, 
sii|ipi)sin<ç  the  domicile  of  birth  to  hâve  been  suspended,  if  I 
m;iy  so  express  it,  during  Connolly's  abs(ince  in  the  North 
West  Territory,  yet  it  would  reviv«f  upon  his  return  to  Lower 
Canada.  In  that  view  of  the  law,  he  always  having  had  tlie 
intention  of  leaving  the  country  and  returning  to  Lower  Ca- 
nada, and  that  intention  having  been  fulfilled  by  iiis  retui-n, 
long'  résidence  and  deatli,  at  Montréal,  conimunity  existed 
Ironi  the  dat«  of  lus  innrriage  with  his  Indian  wife.  Upon  both 
points,  therefore,  the  marriage  and  the  distribution  of  the 
propcrty  accpiired  during  its  existence,  according  to  the  pre- 
U'usions  of  the  Plaintift",  the  Court  is  in  his  favor.  Judgment 
nnist  be  entered  for  FlaintiHT  and  against  Defen«lants.  The 
(jccree  of  the  Court  was  in  the  following  terms  :  Considering 
thiit  Plaintiff  hath  prove<l,  by  légal  and  sufficient  évidence, 
tlic  material  averments  of  his  déclaration,  and  particularly 
tliîit  his  father,  the  late  William  Connolly,  and  his  mother, 
wliose  naine  before  her  marriage  was  Susavne  Pas-tlf-nom, 
a  i'cniale  of  the  (Jree  tribe  or  nation  of  North  American 
Inijians,  were  married  in  the  year  1H03  at  Rhnère-au.r-Rdts, 
in  tlie  Xoi-th  West  Territory  ;  seeing  that,  at  that  time,  there 
were  no  ininisters,  priests,  or  magistrates  residing  at  Rivière- 
liiii'-Rntx,  and,  further,  tlwit  the  marringt'  between  ('onnolly 
and  Siixd }!))('  Pnn-d^'-voin,  wns  contracted  and  entered  into 
accurding  to  the  then  existing  customs  and  usages  of  the  tribe 
ni*  nation  of  Crée  Indians,  whioh  tis;i<;es  and  rnstoms  hâve 
licen  provt'd  in  this  cause:  (Jonsidering  that  .!ws  miirriag(! 
Iirtwct'n  Pliiintitt's  pan-nts  was  f(dlowed  by  twenty-eight 
yt'ars  of  eontiiuioun  cohahitation  as  husband  and  wife,  bv  an<l 
iM'tween  Cotniolly  and  his  afoi'esaid  wife.  and  that  they  w<'re 
always  k'iown,  acknowledg'd.  and  i't'j)ute<l  to  be  married 
piTsons  during  the  whole  pcriod  of  the  cohaldtntion  afore«aid. 
^'•■liiig  that  Connolly  repeatedly  acknowledgcd  and  admitted 
tliat  Sii.-«rtnie  Pus-di'-inuit  was  his  lavvful  wife;  and  fuitht-r, 
tliat  lie  had  married  her  nccording  to  the  iaws  and  customs 
lit  tlu'  Crée  Indians:  and  seeing  it  is  proved  that  the  said 
wifi'  of  Connolly  di«l  likewise,  in  her  lifetiuie,  drelare  that 
slie  liad  bt'cn  married  to  her  .said  husbiuid  according  to  the 
•  iistonis  and  usages  «»f  the  C'ree  Tuition  :  Considering  that 
l'Iaintirt'  is  the  ofispring  of  William  (^mnolly  and  his  wife 
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Susanne,  begotten  and  born  during  the  existence  of  the  said 
inarriage  between  bis  parents  aa  aforesuid  ;  and  that,  as  such, 
be  is  one  of  the  beirs  at  law  ot*  bis  fatber  and  motber  ;  and  consi- 
dering  tbat,  from  the  date  of  the  aforesaid  raarriage  until  tlie 
death  of  William  Connolly,  tbere  existed  between  bim  and  bis 
said  wife  a  community  of  property,  according  to  tbo  laws  and 
usages  of  Lower  Canada,  and  that  Flaintiff.as  hoir  at  law  of  liis 
niother.isentitledtotbe  one-sixtb  partor  portion  of  the  one-half 
of  said  community  of  property  ;  seeing  tbat  Défendant  batli 
failed  toesttiblisli,  by  légal  proof,  the  essential  allégations  of  lier 
defence,  doth  disraiss  the  pleas  of  Défendant  and  dotb  déclare 
Plaintitf'  the  true  proprietor  and  owner  of  one-sixtb  part  or  por- 
tion of  one-bal*',  to  wit,  one  twelftb  of  the  whole  of  the  property 
couiposing  and  belonging  to  the  community  existing  as  afore- 
said between  William  '  onnolly  and  bis  late  wife,  und  enumerat- 
ed  in  bi'<  will,  as  follows,  to  wit  :  "  Sundry  sharesof  bank  stocks 
"  and  other  stocks,  the  sum  of  five  thousand  nine  bundred  and 
"  tifty  pounds  ;  one  eigbty-fiftb  share  in  the  profits  of  the 
"  Hudson  Bay  Company  for  outfits  in  the  years  cii^bteen 
"  bundred  and  forty-five,  eigbteen  bundred  and  forty-six, 
"  eigbteen  bundred  and  forty-seven,  eigbteen  bundred  and 
"  forty-eight,  and  eigbteen  bundred  and  forty-nine  ;  a  fariii  iii 
"  the  Québec  suburbs  of  the  city  of  Montréal,  containing 
"  fifty-tbree  arpents  of  land,  with  a  bouse  and  messuages 
"  thereon  erected  ;  a  lot  of  land  in  Papineau  Square,  in  the 
"  said  city  of  Montréal  ;  twelve  bundred  acres  of  land  in 
"  Hemmingford,  in  the  District  of  Beaubarnoia,  with  a  grist 
'■  and  saw  mill  thereon  orected  ;  two  bundred  acres  of  land  iii 
"  the  townsbip  of  Shettord,  in  the  District  of  Bedford  ;  six 
"  bouses  in  Kingston,  in  Upper  Canada  ;  twenty-tive  bundred 
"  acres  of  lau'J  in  several  parts  of  Upper  Canada  ;  bousehold 
"  furniture,  plate  and  plated-ware;  borses  and  carriages;" 
and  the  Court  doth  condemii  Défendants  par  reprise  d'ini^- 
tance,  in  their  said  naines  and  capacities,  to  abandon  and 
give  up  the  said  one-tweiftb  part  of  said  property,  and  to 
restore  it  to  Plaintitf,  and  it  is  further  ordered  tbat  Défen- 
dants jhir  reprise  d'Instance  Ao  inake  and  reiuler  to  Plaintitt", 
within  three  months  from  the  date  of  the  service  upon  tbeni 
of  the  présent  Judgment,  an  account  of  the  fruits  et  revenus 
derived  from  the  said  property,  during  the  unlawful  enjoy- 
ment  thereof  by  Défendant,  Julia  Woolricb,  otherwise  called 
Mrj».  William  Connolly,  and  by  tbemselves,  the  présent  Défen- 
dants, p<ir  reprise  d'instance,  The  Court  reserving  to  Plain- 
tiH'to  take  such  other  proceedings  as  he  may  legally  hâve 
and  exercise,  in  order  to  exécute  and  carry  ont  the  présent 
judgment.  (Il  J.,  197  ;  8  L  C.  L.  J.,  p.  14). 

Perkins  and  Stephens,  for  Plaintitfs. 

Cross  (Q.C.)  and  Litnn,  for  Défendants. 
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DisnuBunoH  de  dbnibbs.— hypothèque. 

Cour  Supérieure,  Montréal,  10  juin  18()7. 

Comni  MoNK,  J. 

Dans  raffaiie  S.  Larivikre,  Failli,  et  JoHN  Whyte,  Syndic 
Orticiel,  et  Anthony  McEvila,  Créancier  contestant  le 
bordereau  de  dividende,  et  Edmond  An(;ers,  Appelant. 

Jugé:  1"  Qu'un  créancier  chirogruphaire  pent  avoir  un  int'rét  à  cun- 
tester  la  collocation  de  créanciers  hypothécaires,  aans  mettre  en  ques- 
tion la  validil4>  de  l'hypothèque. 

2"  Lorsque  des  liyimthèqnes  affectent  plusieurs  inmieubles  dont  les 
deniers  sont  à  distribuer  en  même  temps,  et  d'antres  affectent  seule- 
ment quelques-uns  de  ces  immeubles,  les  hypothèques  générales  doi- 
vent 1-0  diviser  proportionnellement  sur  le  proluit  dts  immeubles  affec- 
lé^i  ou  la  balance  qui  en  reste  &  distribuer,  et  alors  la  manse  des  créan- 
ciers, et  non  pas  les  créanciers  hypothécaires  non  pay'  s,  doit  profiter  de 
la  balance  du  pri.x  de  vente  d'un  des  intmeubles  qui  se  trouve  dégagé 
|)ur  suite  de  cette  division  de  l'hypothèque  générale. 

'6"  Que  le  défaut  de  publication  d'un  bordereau  de  dividende,  suivant 
l'acte  concernant  la  faillite  de  1864,  le  rend  complètement  nul  ;  il  reste 
clans  l'état  de  projet,  et  le  syndic  ixuit  le  mettre  «le  côté. 

4"  Qne  la  décision  du  syndic  sur  une  contestation  d'un  bordereau  de 
dividende,  est  finale,  à  moins  qu'appel  ne  soit  interjeté  dans  les  trois 
jours,  par  une  signification  il  la  partie  elle-même. 

La  requête  en  app.-l  exposait  les  faits  suivants  :  Un  borde- 
reau (le  divide'"..îe  avait  été  préparé  par  le  syndic,  le  20  juin 
i(SG6,  par  leq»  el  Anger.s,  l'Appelant,  était  colKxjué  pour  $449.- 
2()cts.,  montant  d'une  obligation  hypothécaire  que  lui  avait 
consentie  le  lailli.  A  McEvila,  simple  créancier  chirogra- 
plmire,  produisit,  le  10  juillet  suivant,  une  contestation  à  ce 
bordereau,  alléguant  qu'il  était  irrégulier  et  nul,  et  concluant 
H  ce  qu'il  fût  déclaré  tel,  mis  de  côté,  et  un  autre  préparé  ;  il 
n'avait  aucune  preuve  au  dossier  établissant  que  le  re<|uérant 
avait  eu  avis  de  cette  contestation,  et  le  re(|uérant  alléguait 
(|u'il  n'avait  pu  répondre  à  cette  contestation,  ni  être  en- 
tendu sur  icelle.  Le  17  septembre  1S6G,  le  syndic  rendit  le 
jugement  suivant  .sur  la  dite  contestation  :  "  Having  duly  noti- 
tiod  tlie  creditors  mentioned  in  said  dividend  sheet  to  furnish 
and  produce  before  me,  on  or  before  ten  of  the  clock  in  the 
t'orenoon  of  this  day,  their  statements  and  vouehers  in  sup- 
port thereof,  which  time  has  now  passed  ;  having  heard  An- 
thony McEvila,  by  his  attornej's,  Nagle  et  Pagnuelo  ex  parte, 
lu)  answer  to  said  contestation  having  been  fyled  by  any  cre- 
(litor,  also  McPherson  Lemoyne,  and  also,  &c.,  in  person,  the 
said  creditors  (présent)  assenting  to  the  granting  of  the  said 
conclusions  (^of  the  contestation),  and,  considering  that  the  said 
dividend  sheet,  and  the  proceedings  therefore  and  thereunder 
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are  in  fact  irregular  and  should  be  aunulled.  Thcrefore,  tiio 
said  John  Whyte  in  virtue  of  tlie  powcr  in  hiin  vested  liy  tli« 
said  statute,  dotli  set  uside  und  annul  tlit*  said  dividend 
sheet  "  Après  mention  de  ce  jugement,  la  requête  ajoute  (|ii(.' 
K.  Angers  est  lé~é  par  ce  jugeaient  qui  est  erroné,  et  (|ui  aurait 
dû  renvoyer  la  contestation  comme  irrégulière  et  informe,  en 
autant  (pi'avis  n'en  avait  pas  été  donné  aux  parties  intéres- 
sées et  au  re(|uérant  en  i>articulier  :  "  Qu'en  outre,  et  dans 
'■  tous  les  cas,  la  dite  c«)ntestation  est  mal  t'ontlée  en  droit  et 
"  en  t'ait,  et  (jue  les  allégations  en  sont  insuffisantes  pour  en 
"  faire  obtenir  les  conclusions,  vu  (|Ue  A.  McKvila,  contestant, 
"  n'est  pas  créancier  hypotliécaire,  et  ne  fait  apparaître  aucun 
"  intérêt  à  produire  la  dite  contestation,  en  autant  (jue  la  col- 
"  location  de  votre  re(|uérant  y  est  concernée,  et  que  la  collo- 
"  cation  de  votre  requérant  est  légale  et  doit  être  maintenue  ; 
"  qu'y  ayant  à  distribuer  entre  les  dits  créanciers  hypothécaires 
"  des  deniers  pi'ovenant  de  la  vente  de  différents  immeubles 
"  vendus  sur  le  failli,  et  y  ayant  des  créanciers  qui  avaient  hy- 
"  pothèque  sur  tous  ces  immeubles,  d'autres  sur  quelques-uns, 
"  et  d'autres  créanciers  postérieurs,  entr'autres,  votre  requérant, 
"  sur  un  de  ces  immeubles  seulement,  les  créanciers  qui  ont 
"  hypothèque  sur  plus  d'un  immeuble  devaient  repartir  leur 
"  hypothèque  au  prorata  de  ce  qu'il  y  avait  et  de  ce  qui  rts- 
"  tait  à  distribuer  sur  leurs  prix  respectifs  :  et  (pie,  par  ce 
"  mode,  la  coUocation  (le  votn;  requérant  doit  être  maintenue 
"  en  entier.  Que  votre  re(|uérant  n'a  eu  connaissance  du  dit 
"jugement  (|ue  le  vingt-cin(j  septembre  18(j6,  et  n'en  a  jamais 
"  eu  connaissance  et  communication  légale,  ainsi  que  requis 
"  par  la  loi." 

Pa(JNI'ELO,  pour  McEvila  :  I.  Le  contestant.  McEvila,  pro- 
duisit d'abord  une  exception  préliminaire  basée  sur  la  sec.  5, 
§  l.'i  de  l'acte  concernant  la  faillite  de  1ÎSG4  (|ui  déclare  que  la 
sentence  du  syndic  sur  les  contestations  de  bordereau  de  divi- 
dende "  .sera  finale,  à  moins  qu'appel  n'en  soit  interjeté  dans  les 
"  trois  jours  après  qu'elle  aura  été  comnnini(|uée  aux  parties 
"  contestantes,"  et  sur  la  sec.  7,  §  l,  statuant  "  ([u'il  y  aura  appel 
'•  au  juge  de  la  sentence  d'un  syndic,  rendue  en  vertu  du  pré- 
"  sent  acte,  lequel  a))pel  se  fera  par  requête  sommaire  dont 
"  avis  sera  duementdiuinéà  la  partie  adverse  et  au  syndic."  La 
recpiête  en  appel  n'a  été  signifiée  à  McEvila  ((ue  le  1er  octobre 
lS(j(),  et  aux  avocats  qui  le  l'cprésen talent  devant  le  syndic,  le 
'2H  septembre,  le  jugement  a  été  rendu  le  18  .septendu'e  ;  le  syn- 
dic déclare  en  avoir  donné  avis  par  la  poste  au  re(juérant  le  20 
septembre  ;les  délais  étaient  donc  expirés  lorsque  la  requête  a 
été  signifiée  au  contestant.  Dans  le  cas  où  cet  avis  par  le  syn- 
dic serait  insuffisant,  il  est  admis  dans  la  re(|uête  que  le  j"»M|ué- 
rant  a  pris  commuuicatiuu  de  ce  jugumeut  le  25  septeubre. 
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Ur,  la  requête  u'iv  été  Hignitiéc  à  McEvilu  que  le  1er  octobre  ; 
la  sij^uitication  faite  à  ses  avocats  le  28  septembre,  et  dans  les 
délais,  est  coiuplèteiueiit  nulle  ;  le  nian<iat  <lu  procureur  était 
alors  terminé  par  le  juj^ement  tinal  du  syndic  :  le  bref  tl'appel, 
dans  la  Cour  du  Banc  de  la  Reine,  ne  peut  être  sif^nitié  au  pi*o- 
(•ureur  (|Ue  par  une  clause  spéciale  des  S.  R.  H.  ('.,  eli.  77,  §§  27 
l't  44' :  d'ailleurs  la  clause  7  de  l'acte  concernant  la  faillite  de 
liSG4  dit  que  l'avis  d'appel  sera  sit^niKé  à  ht  fKirtic.  lulverae. 
L'appel  n'est  donc  pas  dans  les  délais.  II.  Un  créancier  chiro- 
j,'rai)hain'  peut  avoir  un  intérêt  à  contester  la  coUtn-ation  de 
créanciers  liyp()thécaires,  sans  alléguer  fraude  ni  attaquer  la 
validité  de  l'Iiypotbtujue.  Par  l'art.  2049  du  Code  Civil  du 
Bas  Canada,  reproduisant  la  loi  en  force,  il  est  statué  :  '".Si, 
"  néanmoins  tous  ces  immeubles,  ou  plus  d'un  <Ies  im- 
"  meubles,  hypothéqués,  sont  vendus  et  que  le  prix  en  soit 
"  à  distribuer,  son  hypothèque  se  répartit  au  prorata  de  ce 
"  (|ui  reste  à  distribuer  sur  leurs  prix  respectifs,  lorsqu'il 
"  existe  d'autres  créanciers  po.stérieurs  (|ui  n'ont  hypothè(|Ue 
"  que  sur  (juelqu'un  de  ces  immeubles."  Merlin,  Rép.  Vo.  I ns- 
criiitiini,  p.  120,  col.  2,  (cité  par  les  cod.)  ;  ISirey  17,  2nde  par- 
tie, p.  IVJI,  aH'aire  Coes-sen  ;  Dalioz,  //.'//>.,  p.  102,  note  No.  l. 
Ce  [irincipe  est  même  invoqué  par  l'Apptdant  dans  sji  requête. 
De  là  nous  venons  au  résultat  suivant;  3  innneubles  sont  ven- 
dus A,  B,  C.  A  pour  £100,  B  pour  £500,  C  pour  £1,000.  IVi- 
iiius  a  une  hypothèipie  générale  sur  les  3  innneubleH  pour 
£200,  2ndus.  a  une  hypotlièque  spéciale  sur  A  pour  £200,  3us. 
a  une  hypothè(|Ue  spéciale  sur  B  pour  £500,  4us.  a  une  hypo- 
tliècjue  spéciale  sur  C  pour  £700.  Donnant  le  montant  total 
de  la  vente,  savoir  £1,000.  La  réclamation  de  Primus  .se  divise 
proportionnellement  sur  les  prix  respectifs  des  trois  immeu- 
bles ;  .cadette  de  £200  est  ^  de  £1,00(),  prix  total  des  trois  im- 
meubles vendus  ;  il  va  donc  prendre  ^  de  chacun  d'eux. 


A 

£100 
lus.  i....      12  10s. 

3us.  prent 
Laissant . 
Sans  priv 

B 

£500 
02  10.S. 

4us.  preui 

Liis,sant. 

Pour  la  m 
des  créant 

C 

£1000 
125 

Balance.    £«7  10s. 
2us.  prend.     87  10.s. 

£437  10s. 
1.  437  lOs. 

£875 
....    700 

Laissant...  £112  10s. 

Pour  lesquels  il  n'a 
pas  de  privilège. 

.    £02  lOs. 
ilège. 

...£175 

Lsse 
îiers. 

t:i 


D'où  il  appert  (jue  2«lus.  perd.  £112  10s.  sur  A,  et  que  3us. 
perd.  £02  lOs.  sur  B,  tandis  (jue  la  masse  de»  crûauciers  est 
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uvantagée  de  jC17ô  sur  C.  Il  est  donc  faux  de  prétendre 
qu'un  créancier  chirograjjhaire  ne  peut  pas  avoir  d'intérêt  à 
contester  les  collocations  de  créanciers  hypt)tliécaires  sans 
attaquer  leurs  titres.  Il  est  in)p<jssible,  d'après  les  papiers  pro- 
duits, de  dire  si  le  contestant  serait  ainsi  bénéficié,  à  cause  de 
l'état  informe  et  insuffisant  du  Itordereau  de  dividende,  mais  il 
avait  le  droit  de  le  savoir.  L'Appelant  prétend  que,  comme 
créancier  hypothécaire,  il  devrait  profiter  de  la  balance  du 
prix  de  vente  de  l'immeuble  dégrevé  ;  mais  cette  doctrine  est 
combattue  par  les  autorités.  (1)  111.  Le  bordereau  de  divi- 
dende est  d'une  nullité  absolue,  et  le  syndic  ne  pouvait  faire 
autre  chose  (jue  le  mettre  de  côté.  Le  syndic  fit  une  masse  de 
tout  l'argent  provenant  de  la  vente  des  immeubles  et  collo(|ua 
le  premier  créancier  sur  le  certificat  du  régistrateur,  puis  le 
second,  et  ainsi  de  suite,  jusqu'à  ce  que  les  fonds  fussent  épui- 
sés, sans  égar<l  à  l'immeuble  d'où  provenait  l'argent,  ni  à  la 
propriété  sur  la(]uelle  rhypothè(|Ue  était  assise  ;  il  était  si  évi- 
dent (jue  cette  collocation  ne  valait  rien  que  tous  les  créan- 
ciers présents  ont  consenti  à  son  annulati«m.  Le  bordereau 
n'était  pas  signé,  il  ne  portait  aucune  marque  d'authenticité  : 
il  n'avait  pas  été  publié  régulièrement  dans  la  Gazette  du 
Catuida,  et  les  journaux  ;  du  moins  ces  journaux  n'ont  pas  été 
produits  par  le  syndic  ;  l'acte  de  1866,  C.  de  Proc.  Civile  B.  C, 
art.  724-5  6-7.  1  Pigeau,  816.  Aucun  autre  jugement  ne  pou- 
vait être  rendu  sous  ces  circonstances  que  celui  du  17  sep- 
tembre. L'Appelant  se  plaint  de  ce  que  les  termes  de  la  con- 
testation sont  généraux  et  n'énoncent  aucun  moyen  spécial  de 
nullité  du  bordereau  ,  il  suffit  de  remanjuer  a  ce  sujet  que  tous 
les  procédés  devant  le  syndic  sont  .sommaires,  et  qti'il  n'existe 
aucune  règle  de  pratique  ordonnant  d'énoncer  spécialement 
les  moyens  de  contestation. 

Rainville,  pour  l'Appelant:  lr«.  Proponition:  McEvila 
n'avait  aucun  intérêt  à  produire  une  contestation  du  borde- 
reau de  divitlende  des  deniers  provenant  de  la  vente  des 
immeubles:  du  moins,  il  ne  le  fait  pas  voir.  Grenier  Hvp. 
vol.  1,  p.  366,  3()7,  No.  179,  dit:  "Si  un  débiteur  failli  laisse 
"  du  mobilier  et  des  innneubles  grevés  d'hypothèques,  sa  for- 
"  tune  se  divise  naturellement  en  deux  masses,  celle  du  mobi- 

(1)  Voir  Delviiicourt.  toiii.  3,  in  4vf».,  Xo.  »,  p.  1({3,  tom.  8,  in  8v«>.,  p.  8'J  ; 
Duranton  No.  31M)  ;  Arrêt  «le  In  Cour  «le  ('iVHSHtion  «lu  2(i  d«^c,  1803,  sous  lu 
pr(>8i(lencc  «le  Troplong,  lequel  a  pur  lit  comlaunu'*  l'opinion  (|u'il  avait  8«)utf- 
nue  «lans  hoii  tniitt'  «les  IViv.  et  Hyp. ,  Xo.  7ti<>,  «l'après  M.  (Jrenier,  lesquels 
a«lnivttuient  la  «l«)etrine  «le  l'Apnelunt.  (Devilleneuve,  1834,  1,  li\).  Voir  un 
autre  arrêt  conf«)rnie  «le  la  ('«>ur  «le  Cassation  «lu  24  «UV.  1844,  et  un  Snie  arrêt 
«lu  Itt  aoAt  1847.  (Devill.,  1845,  1,  113-147,  I,  83'2)  cités  par  H.  F.  Kiviêre, 
•Iuri8pru«lenceile  la  (,'our  «le  Cassation,  No.  578,  0,  58U.  Mourlon  et  F«)nt  «)nt 
soutenu  également  lu  «l«K;trine  «le  Tarrihle  dans  la  Revue  «les  Revues,  tom  0, 
p.  142  ;  leurs  articles  sont  rapportés  «lans  l'Kil.  Belge  do  Troplong  «le  1848 
sous  le  No.  760,  Priv.  et  Hyp. 
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"  lier,  ot  celle  des  immeubles.  Les  droits  des  créanciers  ne  sont 
"  point  les  mêmes  sur  ces  deux  masses,  tandis  que  les  créan- 
"  ciers  hypothécaires  ont  seuls  droit  aux  immeubles."  Persil, 
Héfïiiue  hypothéc,  vol.  2,  p.  182,  parag.  17  et  18,  dit:  "Un 
"  ciéancier  chirographaire  peut  intervenir  dans  une  distribu- 
"  tioii  de  deniers  entre  créanciers  hypothécaires  pour  arrêter 
'  (les  collocations  frauduleuses.  Mais  il  ne  faut  pas  conclure 
"  (le  là  qu'il  pourrait  faire  ou  proposer  les  mêmes  contesta- 
"  tioiKs  (|ue  les  créanciers  hypothécaires.  Tout  ce  qui  est  le 
"  fonds  du  droit,  tout  ce  qui  concerne  l'existence  de  la  créance 
"  ou  sa  quotité,  peut  sans  contredit  être  relevé  par  eux  :  mais 
"  il  e.st  étranger  aux  autres  contestations.  Ainsi  les  nullités 
"  de  l'inscription  ne  pourraient  pas  être  proposées  par  lui 
"  parce  que  les  formalités  sur  l'omission  desquelles  elles  re- 
"  posent,  n'étant  pas  exigées  pour  lui  et  dans  son  intérêt,  il 
"  serait  non-recevable  à  se  plaindre."  De  là  nous  concluons 
(|ue  le  contestant  ne  pouvait  pivs  produire  de  contestation  telle 
(]ue  celle  qu'il  a  produite  et  qu'elle  est  insuffisante,  en  autant 
(|u'ello  n'allègue  pas  les  moyens  de  nullité.  Et,  quand  même 
on  aurait  proposé  des  moyens  de  nullité  de  forme,  telle  que 
celle  résultant  du  défaut  de  signature  du  bordereau  de  divi- 
dende, la  contestation  ne  pourrait  pas  encore  se  maintenir  en 
loi,  parce  quo  le  contestant  n'a  pas  qualité  pour  proposer  ces 
moyens  de  nullité  ;  ils  appartiennent  aux  créanciers  hypo- 
thécaires seuls.  2e.  Proposition  :  Le  bordereau  de  dividende 
n'est  entaché  d'aucune  nullité  ;  et,  le  serait-il,  le  contestant  ne 
peut  être  re(;u  à  les  proposer  maintenant.  En  effet,  nous  ne 
pensons  pas  que  le  défaut  de  signature  apposée  sur  la  feuille 
iiiênie,  soit  une  cause  de  nullité  :  McEvila  a  contesté  ce  borde- 
reau sans  indiquer  les  causes  de  sa  nullité  :  les  allégations  de 
s<i  contestation  étaient  insuffisantes  en  loi,  en  autant  (ju'elles 
pi'enaient  le  requérant  par  surprise.  Le  contestant  a  si  bien 
senti  la  faiblesse  de  sa  position,  qu'il  a  articulé  ces  moyens  <U; 
luiilité  dans  sa  réponse  à  la  Recpiête  en  Appel  :  mais  il  faut 
oliserver  (|u'il  ne  peut  pas,  par  cette  réponse,  changer  la  posi- 
tion (|u'il  s'était  faite  par  sa  contestation.  Les  mêmes  obser- 
vations peuvent  s'appliquer  à  l'objection  que  l'on  fait  sur  ce 
i|Ue  les  journaux,  sur  le.squels  on  avait  donné  avis  de  ce  bor- 
dereau de  dividende  ne  sont  pas  produits  dans  le  dossier. 
•ic.  hvposition  :  Quant  aux  moyens  de  fonds,  nous  disons  que 
la  coUocation  du  requérant  est  légale,  et  que  le  contestant  n'a 
pas  d'intérêt  à  les  proposer,  et  que,  dans  tous  les  cas,  il  ne  le 
tait  pas  voir  par  sa  contestation.  Les  créances  hypothécaires 
e.\c('clent  le  montant  dt  s  deniers  proveiuuit  de  la  vente  des 
iiinueubles  de  $600.00  et  au-delà.  Les  auteurs  qui  ont  écrit 
s(nis  le  Code  Napoléon  se  sont  partagés  en  deux  catégories  sur 
lîi  question  du  concoui"s  de  1  hypothèque  générale  avec  des 
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hypothènut's  snôcialeH.  Merlin  et  autres  ont  enibrasHé  le  sys- 
tème de  la  Mubrorfation  légalf,  qni  est  adopté  par  notre  ('cxh' 
Art.  204}).  Voir  Merl.,  Rep.,  Vo.  Transcrip.,  §  «J,  No.  5.  Comnio 
exeinpUfication  du  système  de  Merlin,  nous  référon.s  au  ta- 
bleau produit  ci-après.  (Jrenier,  Hyp.  Vol.  I,  p.  305  et  suix ., 
adopte  un  autre  système  :  celui  d(^  faire  eollo(iuer  le  créancitT 
ayant  hypothèque  sur  plusieurs  immeubles,  «l'abord  sur  ies.lr- 
niers  provenant  de  la  vente  d'un  des  innneubles  soumis  à  unt- 
hypothè(jue  spéciale,  la  dernière  en  date.  Ce  système  est 
exemplitié  par  le  tableau  produit  dans  le  dossier,  mais,  dans 
aucun  cas,  et  moins  dana  la  cause  actuelle  que  dans  toute 
autre,  les  créanciers  chirographaires  uv  peuvent  espérer  pou- 
voir partager  dans  les  deniers  provenant  «li-  la  vente  des  iiii- 
nieubles. 


Muiitant  à  distribuer,  $8416. 

Réclamât.  Lot  1.2.  8.         4. 

HôrltlerH  MaUllI |444.70       67»;     2620 


lioriiiiKu. 


91603.41 I 


84.1A  14))-m 

ia».75  007.45 

HMliers  Montiiinrouet..  .2461.4A  iee.g;<  7-J9.IH 

f.  «:.  Lnrivicre 436.fl0    3a.  148. 

A.I,arlvlôre 22<)0.(iO  170,  744. 

(!   (;,  Hnowilon  WH.OO    4!l.  1117. 

Me.  l".  I-emoyne 62114 

K.  AngerH  149.40 

KuploHHlB 176.00 


d7l(      2.520 


2630 

1170 

149«U 

60.14 

rm.M) 

MUh 

782.60 

888.98 

160. 

65. 

74.-). 

842. 

DIS. 

87. 

•A'I» 

1170 

6. 

720 

42.60 
162. 2t( 
208.64 

41. 
210. 

(H). 


720 


A. 
900 


:»H.6H    On  No. 
4*5  on  1  y 
(Noicdii 
contt'St- 
ant.; 
449.40 
80. 


900 
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Ije  jujçement  est  comme  suit  :  "  The  Court,  considerin^  tlmt 
chiroj^raphary  creditors  hâve  the  right  to  contest  the  tlistri- 
bution  of  the  pnKîeeds  (»i'  immoveables  against  hypothecniy 
ci'editoi"s,  when  the  latter  are  erroneously  and  wroni^fully 
collocated  to  their  préjudice  ;  considering  that,  in  this  mattcr, 
six  innnoveable  properties  were  sold,  and  that  the  hypotlu'cs 
granted  by  the  insolvent,  in  some  instances,  aftected  ail,  and, 
in  others,  only  one  or  more  of  the  same  ;  considering  that,  in 
such  cases,  the  hypothecs  affecting  more;  than  one  property 
mu.st,  by  law,  be,  in  their  due  order,  divided  niteably  upoii 
the  proceeils  of  the  properties  atfected,  or  upon  the  balance.'* 
thereof  remaining  to  lie  distributed  ;  considering  that,  in  tliis 
mtitter,  in  preparing  the  dividend  sheet,  which  was  contested 
by  Anthony  McKvila,  the  assignée  niade  one  inass  of  the  \m>- 
cee<ls  of  the  six  properties,  and  collocated  the  hypothecary 
creditors  on  this  inass,  in  the  order  of  the  date  of  their  regis- 
tration,  without  regard  to  the  properties  sc'verally  hypotlie- 
cated,and  without  any  divi.sion, as  required  by  law;  consider- 
ing that  the  dividend  sheet  was  therefore  wholly  irrepular 
and  illégal,  and  that  Anthony  McEvila,  although  only  cliiro- 
graphary  ereditt»r,  had  an  interest  in  having  a  division  inade 
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of  tli»;  proce«<lH  of  the  «lifferent  properties  of  the  said 
luiitotln'c»  ;  a.s,  by  this  ineanf),  a  part  of  the  nioney  levied 
iriiijlit  liavc*  reiiiaiiit'cl  unabHorlied  by  the  hypothecury 
cliiiiiiH,  to  Ite  (livided  aiiion^  the  onlinary  creditors,  and  thnt 
hc  IukI  thci'Hfui'e  a  ri^ht  t4^)  conti'st  thu  said  <lividend  gheet, 
and  U>  UHk  that  it  should  Im)  annulled  and  net  aside,  and  a 
new  une  pivpared.  Considerin^,  inoreover,  that  no  notice  was 
fvcr  i^'ivcn,  actjordin^  to  tht^  provisioriH  of  the  Insolvent  Act 
of  l.s«)4,  that  the  dividend  hheet  had  been  prepared  and  was 
tl('|)osited  fur  exani i nation  ;  that  it  therefore  was  never  nioi-e 
than  a  more  project,  and  that  no  HghtH  whatever  were  ac- 
(juiri'd  under  it  by  Appelhint  or  by  any  other  creditor.  Con- 
Hiilt-rin^',  nioreover,  that  the  award  of  the  assignée  was  com- 
inunicated  U)  Appelhint,  according  to  his  own  admission,  on 
tlif  twenty-tifth  of  September  hvst,  and  that  he  did  not 
iippial  theref roin  within  three  days  frotn  that  date,  as  requir« 
ed  by  the  stutute.  Considering,  Hnally,  that  the  rights  of 
Appelhint  are  not  prejudiced  by  the  said  award,  but,  that  tliey 
reiiitiin  intact,  and  that  Appellant  can  exercise  them  to  their 
full  extent,  and  that  he  is  therefore  not  aggrieved  by  the 
iiward,  wldie  others  niight  l)e  by  the  irreguhirity  of  the 
div  idend  >'heet.  The  court  doth  disniiss  the  appeal,  and  doth 
coiitirni  the  awanl,  rendered  on  the  seventeenth  of  September, 
I8<)(j.  {U  J.,  p.  265  ;  4  L.  C.  L  J.,  p.  42.) 

Chapleau  et  Rainville,  pour  1  Appelant. 

Naoi.e  et  Pa(JNUELo  pour  le  Contestant 


BARllISTER.-AnORllET.-FEE.~B]iTAIllBR. 

Court  of  Queen's  Bench,  Montréal,  Hth  June  1M67. 
(In  Appeal  fi-om  the  Superiur  Court,  District  of  Montréal.) 
Coram  DuvAi.,  C.  J.,  Drummond,  J.,  Badoley,  J., 

MONDELET,  A.  J. 

Anoelii^ue  (iRiMAlU),  par  repris*.'  d'instance,  Défendant  in 
the  Court  below,  Appelant  ^and  Charles  S.  Burhoughs, 
l'iaintitl  in  the  Court  below,  Respondent. 

IleH  :  That  a  Barrister  or  Attorney  canuot  recover,  on  •  quantum 
ineruit  and  verbal  uvidenco  of  value  of  services,  the  ainount  of  a  fee 
claimed  by  him,  over  and  above  tho  amount  of  hi»  tazed  cost»,  from 

his  client. 

In  tiic  Cîourt  below,  Respondent  recovered  judgment  in  hi« 
favonr  (  MoNK,  A.  J.,  2nd  March  1«64)  whioh  was  in  the  fol- 
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lowiii^  wokIs :  "  TIh!  CyViurt  coiiHidoiin^  ilint  Dufenilant  liiitli 
Ilot  |)n)V(!<l,  hy    Ic^til  aii<l  siitlieient   cviiieiicu,  the   l'ssciiti'il 
allocations  of  tlic  ploiui  hy  Défendant  pleaded,  «iotli  diHnii.ss 
tlie  pleaH,  and,  prœeeding  to  adjudieate  upon   tlie  nierits  of 
l'laintift"H  denian<l  :  eonsiderin^r  tliat  IMaintift' lias  e.stal)li.sli<M|, 
hy  Hutiicient  evi<lenee,  the  niat<U'ial  averinents  of  hiH  declji- 
ration,  and,  partieularly,  that  it    resuItH  froni    tlu;    receipts 
tihîd  hy   I)efen<lant,  antl.  I>y  the  évidence  addueed,  that  De- 
fendant  aj^reed  to  pay  Phvintitf,  over  and   ahove    the   reguliir 
taxed  eosts  in  the  case  roferred  to  in  the  pleadin^s,  a  retaiii- 
in^  fee  ;  seein^  that   FhiintiH  waH  an«l  iH  entitled  to  the  suiii 
of  XI 50,  vahie  and  auiount  of  such  retaining  fee  ;  consitUiin^ 
that  it  is  proved   that  the   taxed  coHts  chiinicd  hy  PhiintiH' 
aiHount  to  the  suni  of  .C107  9s.  4d.,  the  Court  <U)th  con(h;iini 
Défendant  par  reprine  ilinHtanvf  to  pay  and  satisfy  to  Plain- 
tifi'  the  suni  of  £110  19s.  Id.,  to  vvit:  the  suni  of  XI!)  !).s.  Tx!., 
balance  due  renmining  upon  the  aniouut of  .said  retiiining  fee: 
and   the  suni   of  X!)7  9h.  8d.,  aiiiount  reniaining  due  and  iin- 
paid  upon  the  auiount  of  the  hills  of  costs  nieiitioned  and  de- 
clared  in  tlie  déclaration  of  Flaintiti'  :  with  interest  upon  tlie 
said, suni  of  XI 10  10s.  Id.  froni  the  îird  day  of  Mardi  1858, date 
of  the  service  of  pr(KîeHH,iintil  actual  paynient  and  costs  of  suit." 
Tins  judgiiient  was  appeuled  froiii,  and  Appellant  stated  Iut 
grievances  as  follows  :  L'Intimé  a  intenté  son  action  le  pii- 
niier  mars    1853,   devant   la   ('our   Supérieure,  à  Montréul, 
contre  l'Appelant  lymis  Déchantai,  qui,  depuis,  est  décédé,  et 
se    trouve  maintenant  représenté   par  l'Appelante,  sa   veuve 
et  sa  légataire.  Par  cette  action,  l'Intimé,  qui  ewtavcxîat  et  pro- 
cureur, alléguait  que,  le  1er  janvier  1853,  Louis  Déchantai  lui 
devait  une  somme  de  X260,  pour  services  professionnels  rendu.s 
à  sa  demande  et  réquisition,  dans  dittë rentes  causes  où  il  avait 
été  intéres.sé,  et  aussi   pour  examen  de  divers  actes  dans  les- 
(juels  Déchantai  avait  été  partie,  laquelle  somme  ce  dernitT 
aurait  promis  lui  payer.  l'Intimé  alléguait  que  John  Ramsiiy 
Fleming,  avocat,  avait  occupé  en  cette  qualité,  conjointement 
avec  lui,  Intimé,  pour   Déchantai  dans  (juelques  unes   iles- 
dites  causes,  mais  (jue   Fleming  lui  avait  fait  transport  de  i-e 
(|ui  pouvait  lui   appartenir  dans  tels  frais  et  honoraires,  puis 
il  concluait  à  ce  (jue  Déchantai  fût  condamné  à  lui  payer  cette 
somme  de  X250,  avec  intérêts  et  dépens.  Par  une  première  ex- 
ception, Déchantai  a  prétendu   que,  le  80  mars  1848,  il  avait 
été  interdit   volontairement,  à  raison  de  son  grand  âge  ;  que 
sou  nom  fut,  à  cette  époque  là,  inscrit  sur  le  tableau  des  in- 
terdits, et  que,  .son  épouse,  Angélique  Grimard,  fut  nommée  son 
conseil.  Qu'à  raison  de  cette  interdiction,  qui  avait  été  par- 
faitement connue  par  l'Intimé,  ce  dernier  aurait  dû  diriger 
son  action,  non  seulement  contre  lui,  mais,  encore,  assigner 
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Hoi)  cnnseil,  pour  l'asHintor  rions  sa  d/'tVnMo,  «'t  quo  no  l'ayant 
pas  fait,  son  action  «levait  Hro  <lélMmt<''e.  Par  un«  seconde  ex- 
ception Declu^itHl  a  pr^'tendn  (|u'il  nu  s'était  jamais  olili^é  de 
pay<-i'  à  l'Intimé  aucune  somme  de  deniers,  en  dehors  et  en  sus 
(les  honoraires  que  le  tarif  des  différentes  cours  accordaient  aux 
avocats,  et  (pi'il   ne  pouvait  réclamer  <|u'en  conformité  à  tel 
tarif.  Par  une  troisième  exception,  il  a  préten<lu  (|ue  l'Intimé 
et  son  "édant.  Fleming,  n'avait  occupé  pour  lui  que  <lans  (|uel- 
(|iics  causes,  et  <|u'il   leur  avait  payé  X14.*l  5   4,  ce  qui  était 
plus  (|U»'  suffisant  pour  éteindn*  les  honoraires  et  delnairsés 
(priis  auraient  pu  avoir  droit  de  réclamer,  en   vertu  du  tarif, 
et.  pour  ce  (pi'ils  avaient  pu  avoir  fait  pour  lui,  en  «lehors  de 
CCS  causes  ;  en  sorte  (pio  l'action  ain.si  dirij^ée  contre  lui  devait 
être  déboutée.  L'Intimé  a  prétendu,  en  réplique,  que  l'acte 
d'interdiction  invoqué  par  Déchantai  avait  été  annulé    par 
un  Jnjfenient  de  la  ('our.  Lors  <le  l'enquête,  l'Intimé  a  prouvé 
(|Uc  tous  les  frais,  h«)noraireH  et  déboursés,  dans  les  causes  en 
(|uostion,  s'étaient  élevés  à  £107  0  4.  Ce  fait  est  recoimu  par 
le  jugement.  Kt  il  a  été  prouvé  quo  Déchantai  avait  payé 
CI 40  10  •i,  mais  le  jupfement  n'a  reconnu  (lue  £130  10  7,  ce 
(|ui,  par  conséquent,  a  privé  l'Appelante   d  un   crédit   d'une 
soiunie  de  £9  19  S.  (îette  différence  dans  le  crédit  réclamé  par 
l'ApiM'lante  et  celui  (jue  lui  a  accordé  le  juffement,  »^Ht  due  à 
une  omission.  Le  juj^oment  maintient  la  prétension  de  l'Intimé 
<|Uant  à  une  retenue  de  £150,  en  sus  des  frais  taxés,  et  impute, 
sur  cette  retenue,  les  argents  payés  par  Déchantai,  puis  con- 
flanme  l'Appelante  k  payer  à  l'Intimé:  lo.  La  somme  de  .£19 
!• .'),  Italance  de  la  retenue  ;  2o.  £107   9  4,  montant  des  mé- 
moires taxés,  ces  deux  sonnnes  formant  un  total  de  £116  19  1. 
Par  son  action,  l'Intimé  n'a  pas  allégué  une  convention  entre 
lui  et  Déchantai,  en  vertu  de  lariuelle  ce  dernier  fût  convenu 
•le  lui  payer  aucune  somme  <le  deniers,  outre  les  frais  qui 
sont  accordés  par  le  tarif,  et  il  est  prétendu  par  l'Appelante, 
(|uVn  l'aUsence  d'une  telle  convention,  l'Intimé  ne  pouvait 
réclamer  plus  que  les  frais  taxés  suivant  la  pratique  de  la 
<'ouj",    un   (juaitttun   meruit   ne   pouvait  être    invoqué   par 
l'avocat  contre  son  client,  pfnir  réclamer  plus  que  les  honoraires 
accordés  par  le  tarif  ;  en  l'absence  d'une  convention,  le  tarif 
•lc\ant  faire  la  loi  des  parties.  La  Cour  de  première  instance  a 
uiaintenu  la  prétention  contraire,  d'après  le  principe  qu'il  y 
avait  dans  la  cause  un  commencement  de  preuve  par  écrit, 
résultant  «les  re«,Mis  que  l'Intimé  avait  accordés  à  Déchantai, 
et  que  ce  commencement  «le  prexive  autori.sait  l'Intimé  à  prou- 
ver le  montant  auquel  il  pouvait  avoir  droit,  .sous  forme  de 
retenue,  en  «lehors  des  hcmoraires  du  tarif.   Il  nous  semble 
«'■vident  que,  dans  l'espèct,  il  ne  pouvait  être  question  d'un 
cointnencement  «le  preuve  par  écrit.  Un  commencement  de 
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preuve  par  écrit  n'est  requis  que  pour  parvenir  à  étaLlir  une 
convention,  et  non  pas  un  piantnui  meruit  dont  la  preuve  est 
adiniRr  de  plein  droit,  en  l'absence  d'une  convention  ;  mais,  on 
supposant  qu'il  fût  question  d'un  commencement  de  preuve 
par  écrit,  l'Appelante  prétend  que  ce  commencement  de  preuve 
n'existait  pas  au  dosnier.  Les  reclus,  dans  lesquels  la  Cour 
Inférieure  a  cru  trouver  ce  commencement  de  preuve,  ne 
peuvent  être  utilement  invoqués  en  ce  sens  ;  ce  sont  des  re(,'us 
émanés  de  l'Intimé,  et  (pi'il  a  accordés  à  son  client  Déchantai. 
Dans  ces  reçus,  l'Intimé  déclare  qu'il  reçoit  de  lui,  de  l'argent 
on  ar^ompte  de  sa  retenue  dans  ces  causes.  Ce  dernier,  qui 
était  un  homme  illettré,  (ainsi  (|ue  cela  est  reconnu  par  l'In- 
timé) a  accepté  ces  reçus  sans  on  comprendre  le  sens,  et,  do 
là,  on  a  conclu  qu'il  y  avait  un  commencement  <le  preuve  par 
écrit,  ac  juis  au  profit  de  l'Intimé,  lui  permettant  d'établir  une 
retenue  par  quantum  meruit,  en  dehors  des  honoraires  accordés 
par  le  tarif.  Si  ces  reçus  eussent  été  accordés  à  un  homme 
instruit  qui  eût  pu  les  comprendre,  leur  contenu  aurait  pu 
sans  doute  militer  contre  lui,  mais,  assurément,  que  dans  le 
cas  qui  noun  occupe,  il  ne  peut  en  être  ainsi  ;  au  contraire,  il 
y  a  eu  surprise,  pour  ne  pomt  dire  dol  de  la  part  de  l'Intimé, 
en  accordant  ces  reçus  clans  la  forme  qu'il  leur  a  donnée. 
Avant  même  d'avoir  fait  aucun  travail  dans  les  causes  en 
ruestion,  il  prétend  qu'il  a  <lroit  à  des  honoraires  extra.  Il  est 
en  preuve  <iue,  dans  une  occasion,  Louis  Déchantai,  en  rece- 
vant un  de  ces  reçus,  demanda  à  l'Intimé  de  lui  expliquer  ce 
que  voulait  dire  le  mot  retenue  qui  s'y  trouvait.  l'Intimé  lui 
répondit  que  c'éttiit  de  cette  manière  qu'il  donnait  se^  leçus. 
Cette  preuve  nous  fait  voir  clairement  que  l'Intimé  ne  son- 
geait point  alori4  à  réclamer  une  retenue,  et  elle  est  loin  d'in- 
diquer que  Déchantai  ait  promis  d'en  payer  une.  D'ailleurs,  les 
mots  retimuo  et  retainer  qui  se  trouvent  dans  ces  reçus 
signifient  tout  simplement  honoraires,  d'après  le  tarif.  Dans 
le  cas  actuel,  l'Intimé  a  reçu  de  son  client  £33  0  11  de  plus  (|ue 
ses  honoraires  ut  déboutés.  Les  frais  taxés  sont  de  £107  9  4. 
et  il  a  reçu  £140  10  3.  Il  semble  que  cela  eût  dû  lui  sutlire 

Î)our  défendre  à  deux,  poursuites  sur  n^ligations.  Quel  que  soit 
e  sort  des  prétentions  que  l'Appelante  vient  d'énoncer,  il  e.st 
évident  dans  tous  les  cas  qu'elle  est  fondée  à  demander  la  ré- 
forination  du  jugement  pour  .se  faire  donner  crédit  d'une 
sonune  de  £î)  19  H  que  la  Cour  de  première  instance  a  onii.s 
de  lui  accorder.  RéHunié:  lo.  La  Cour  Inférieure  aurait  dû 
reconnaître  que  le  montant  payé  "l  l'Intimé  par  l'Apjtt'- 
lante  et  son  époux  était  de  £140  10  3,  au  lieu  de  £130  10  7. 
2o.  Le  Jugement  aurait  dû  déclarer  que  l'Intimé  n'avait  droit 
qu'à  une  somme  de  £107.9.4,  pour  ses  honoraires  et  déboursés 
taxés  en  conformité  au  tarif  de  la  Cour,  et  déclarer  ce  mort- 
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tant  payé.  3o.  I^a  Cour  Inférieure  ne  devait  pas  ivouueillir,  de 
la  part  de  l'Intimé,  la  preuve  d'un  quantum  meriiit,  pour 
établir  une  retenue  en  dehoi*s  du  tarit'  de  la  Cour.  L'Intimé 
n'ayant  point  allégué  une  convention,  avec  Déchantai,  quant 
au  paiement  d'une  retenue  extru,  ne  pouvait  obtenir  cette 
retenue  au  moyen  d'un  quantum  ineruit.  Les  dispositions  du 
tarit'  formaient  un  contrat  entre  les  parties  auquel  il  ne  pou- 
vait être  dévié  sans  une  convention,  et  comme  une  telle  con- 
vention n'existait  point,  le  tarif  était  la  loi.  The  factum  of 
Kespondent  was  in  the  l'«.>llowing  tenus  ;  "  The  Respondent 
iiistituted  an  action  against  Déchantai,  for  a  .sum  of  £250, 
Itcinj-'  for  value  of  services  rendered  him,  Respondent,  as  ad- 
vocate,  counsel,  attorney,  proctor,  8«jlicitor,  &c.,  and  aniouiit 
of  disbursements  made,  in  certain  cases.  The  declarati<m  con- 
t»iined,  besides  the  "  count  "  of  quavtuiu  meruit,  two  "  spé- 
cial counts,"  one  for  £107  Os.  4d.,  aniount  of  fées  and  «lis- 
biu'senients  taxable  under  t  'ariffs  of  the  courts  against  the 
opposite  party  ;  the  other  for  Cl  50,  amount  of  rdnininfi  Je 
for  extra  services.  This  action  was  met  by  two  pleau,  o;ie 
tliat  Déchantai  bas  been  voluntarily  interdicted,  and  couM 
Ilot  be  implea«led  without  the  as-^istance  of  his  wife,his  coun- 
sel, Angeli(|Ue  Orimanl,  the  présent  Appellant  :  the  other, 
tliat  Déchantai  had  never  agreed  to  pay  "  retaining  fee,"  and 
tliat  lie  had  paid  ail  the  taxed  costs  and  disburaements.  The 
tirst  plea  was  met  by  a  spécial  answer,  setting  up,  among 
other  things,  thnt,  by  the  jmigment  of  the  SuperiorCtmrt  and 
of  vht  <  'ourt  of  Appeals,  the  said  interdiction  was  declared  null 
and  void,  antl  fraudulent,  and  that,  consequently,  the  Miid  plea 
waH  no  sufficient  answer  to  that  action.  (1  )  The  second  plea  was 
met  by  gênerai  answer  denying  any  such  payment  of  taaced  oouf» 
and  disburseinents.  After  issue  joined,  Déchantai  died,  and  Res- 
pondent brought  Angélique  (irimard  into  the  case  t<j  take  up 


(Il  Dans  une  iletnande  contre  nii  iiitercHt,  pour  recouvrer  lo  inont4int  d'uiiu 
oliligatioii  |>iir  lui  uoiiMntie  ilepuiH  mou  interdiction,  hI  lu  créancier  Hoiitient 
la  milliti''  de  ei'tte  interdietitHi,  il  n»-  lui  est  piut  ni'ccHsaire  d'alléguer  cette 
milliti'  dans  su  déclaration  ;  niaiH  il  peut  attendre  que  l'intenlietinn  lui  8oit 
ii|>p()m''e  pour  en  demander  la  nullité.  Une  interdiction  faite  à  la  demande  do 
l'interdit  lui  inênu),  aui|uel  on  doniu-  pur  rinturdiction  même,  un  couHeil  au 
lifu  lie  liM  nonnner  un  curateur,  et  ilan»  le  but  de  fmtuler  un  créancier,  eut 
niilic,  et  une  obligation,  consentie  par  cet  interdit  en  faveur  de  ce  oréancier 
iHiui'  leniplacer  une  (ddigatinn  ant<'>i'ieure  à  l'interdiction,  et  dont  le  créancier 
lui  lionne  quittance,  vaut  contiv  cet  inlerdit,  dont  l'interdiction  n'avait  jm» 
été  publiée  nu  tableiui  (Rm  iutenlitH,  tel  (|u'ordonné  |>ar  le  jugement  d'inter- 
diction.  Li  nonùiiation  d'un  ooimeil  est  eHtientiellement  différente  :1e  la  noini- 
Hiitiiiii  d'un  curateur  à  un  interdit  :  le  premier  n'est  doiui!^  <|ue  pour  avi- 
MIT  et  iixriiHter  une  uerHonne  faible  d'e«urit  ;  le  Hecund  a  l'entière  auiniiiiHtru- 
tinn  de»  bieim  de  1  intenlit.  (Di'chniilnl  il  <il.,  et  Drrhnntal,  ('.  B.  R,,  NJont- 
réal,  '2!>  juillet  18.V2,  .StI'akt,  .1.  en  ('..  Rou,ani>,  .1.,  Pankt,  .1.,  et  Avi.win, 
•I.,  continuant  le  jugement  de  C  H.,  Montréal,  7  janvier  IS'tii,  'i  I).  T.  H.  0., 
p.  «Ht.  et  '.\  fi.  J.  H.  V.,  p.  .124.) 
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the  instance.  ReHpondent  prodiiced  hills  of  costs  for  fées  and 
disbur»einents,  taxable  nndcr  the  taritts  of  the  courts,  against, 
not  his  oum  client,  but  the  opposite  party,  aniounting  to  £107 
Os.  4d.  This  amount  is  adniittcd  a«  correct  by  Appellant.  Res- 
pondent  also  produced  a  copy  of  the  rcffister  of  proceedings 
n»  the  cjuse  of  Deehamtul  v.s.  Déchantai,  one  of  the  cases  he 
had  con«lucted  for  Appellant,  and,  at  an  enqu<He,  exainined  a.s 
witnesses,  John  Honey,  deputy  prothonotary.  Messrs.  La- 
Hainine,  Dumas,  Abbott,  Johnson  and  Elliott,  respecting  the 
total  value  of  the  services  rendercd,  and  they  ail  depost-ii 
favorably  to  Respondent's  pretensions.  The  Appellant,  at  hei- 
entjiuéte  only,  pro<luced  a  number  of  receipts  given  by  Ri's- 
pondent  to  Louis  DeChant»il,  for  différent  sunis,  araounting 
in  ail  to  £180  10s.  7d.  The  différent  dates  of  thèse  receipts  em- 
braced  a  periofl  of  two  and  a  half  years,  and  were  drawn  ont 
thus,  "  received  for  retaining  fes."  Thèse  receipts  were  ad- 
niitted  by  Respondent  as  having  been  given  for  and  on  ac- 
count  of  Aie  retaining  fee  sued  for,  but  as  no  paynient  of 
Huch  retaining  fee  had  been  pleaded,  they  could  not  apply  in 
support  of  Défendants  plea.  The  quantum  rnemiit  was  fiilly 
established  at  £250,  divided  into  "  retaining  fee  '  .£150,  and 
costs  an<l  disburseinents  "  £100.  Upon  the  quantum  the  par- 
ties are  agreed.  The  only  (juestion  upon  which  Appellant  and 
Respondent  differ  is  upon  the  question  of  the  "  retaining  fee." 
Thus  :  Has  an  attorney  a  x"ight  of  action  against  his  client 
for  a  quantum  vieruit  for  services  rendered  ;  oi*,  in  other 
words,  can  he  sue  for  a  "  retainer  "  ?  As  between  attorney 
and  client,  do  the  tariffs  of  the  courts  establish  the  quantum 
or  value  of  services.  Was  it  established  in  évidence  that  Ap- 
pellant had  agreed  to  pay  and  v  as  paying  Respondent  a  r»;- 
taining  fee  I  Upon  thèse  three  (juestions  the  Court  below  were 
with  Respondent.  The  Respondent  submits  that  the  last  ques- 
tion, being  a  question  of  fr*ct,  was  clearly  established  by  the 
receipts  produced  by  the  Appellant  herself  and  by  the  évi- 
dence of  Respondent's  witnesses,  especially  that  of  John 
Elliott,  and  that  the  judgnient  of  the  Court  below  was  well 
rendered. 

Badoley,  J.,  rendering  the  judgment  in  appeal  said  ;  The 
nmin  contention  raised  by  this  appeal  involves  a  professional 
question  of  sonie  interest,  which,  although  'jot  novel  in  itself, 
invites  considération.  The  Respondent  had  represented  tlie 
late  Dechai.val,  as  hia  attorney -a  t-law,  in  a  principal  suit, 
froni  after  the  fyling  of  the  plea  to  îinal  judgment  in  appeal, 
he  was  also  his  attorney  in  Defending  a  minor  .suit,  and  in  a 
contestation  of  a  saisie  arrêt,  and  tinally  in  aîi  oppotjitiou  d 
fin  d'annuler  toan  exécution  issued  against  his  client,  after 
the  final  judgment  in  appeal.  The  litigation  between  the  con- 
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tcndin^  parties  was  subst'quently  settled  by  a  «leod  of  arran- 
l'cniciit,  wîiicli  Respondent  protVîSrfionally  o\  crhKiked  and  ad- 
viscd,  and  thvrewith  tertninatud  tlie  profesHtonal  connection 
bttwi't'n  hiniself  and  liin  client  Déchantai,  wlio  liavin^;  l»een 
musuocesHful  in  his  liti^tion  lH>canie  liable  to  reniunerate  tlie 
Ht'spondent  for  his  professional  services  in  his  behalf.  The 
re^ular  tarif!  for  practitioners  in  the  courts-  not  having  esta- 
l>lisht'<;  a  rate  as  between  attorney  and  client,  the  Kespondent 
caust'd  liis  bills  of  costs  in  the  several  îiiatters  in  which  he  had 
iM'on  einpioyed.  to  bc  taxed  at  the  In^liest  rate  of  allowancu 
lis  oi'  a  successful  liti^ant,  a^ainst  an  adversary,  aniountin^ 
tdfrt'tlier  to  i''M)  Ils.  6(1.  The  Kespondent  in  addition  rlainie<l 
XKJf'T  av  (iiging  the  Hnal  settlement,  and  17s.  Od.  the  di.s- 
IniiMi-  'lits  l'or  necessary  vouchers  for  his  client,  inakin^  in 
ail  CI07  !).s.  ()d.,  which  is  the  sanie  aniount  as  stated  in  the 
ju(lf,Mnent  of  the  Superior  Court  in  this  cause,  and  which  bas 
Ilot  been  ol)j«'cttMl  t-'  by  Appel lant.  In  addition  to  thi.s  sum, 
tlie  Kespondtnt  <lainic<l  froni  his  late  client  a  further  sum 
clmrgo<l  as  tollows  :  "  To  retainin^  fee,  as  at^reed  upon,  and 
wliicli  I  deserved  to  bave,  for  the  can-  and  attention,  tinte 
and  labor  and  nî^nierous  consultations  required  to  Ihj  ha«l,  in 
and  altout  t  î'-suir  or  suits  pendinfif  between  I).  H.  Déchantai 
and  Ijouis  De*.:i.uvtal,  as  well  in  the  Superior  ('onrt  as  in  the 
Court  of  Queen's  Bencli,  £150;  the  detailed  statement  then 
t'olluwing  in  explanation  of  thèse  services  and  the  charge  for 
rt'tainer."  It  is  this  charge  which  bas  chiefly  given  occasion 
to  tliis  appeal.  But  of  what  pa.s,sed  in  the  Court  below  sve  are 
not  advised,  and,  indeed,  can  know  nothinir  except  what  the 
record  itself  infornis  us.  The  Respondent's  <lenmnd  «is  spe- 
cially  stated  and  detailed  in  his  particulars  is  for  £257  19s., 
coniposed  of  the  above,  £107  lf)s.  for  costs,  and  £150  for 
n>tuincr.  The  action  is  in  the  coinnion  assunipsit  ft>rin,  the 
déclaration  containing  an  jissunipsit  eount  and  a  (imintiirn 
niei'nit  count,  f^^r  Respondent's  "  work,  enre,  diligenc»',  &c.,  a« 
tlii!  attoinjy,  solicitor  and  counsel  of  DcchantuI  mi  divei-s 
suits,  kc,"  with  the  usual  brcach,  and  conclusions  for  £.'100. 
To  tliis  jiction  Declia'slal,  by  bis  pleas,  dcnit-d  his  liability, 
rxt't'pt  for  taxable  costs,  denied  his  liability  f(tr  extra  costs 
and  for  the  rctainer  denianded,  as  iM'inj;  eontrarv  t<>  law,  and 
avi'irc  '  payments  niaù  by  hini  tu  Hespondent  to  an  aniount 
of  i\4ii  5s.  4d.,  exceeding  in  faet  tlie  lenal  fers  and  cliarges, 
liDiKiriiircs  of  Respondent.  It  bas  b«'en  established  in  évi- 
dence by  Respondent's  receipts  produced  in  support  of  the 
defence  tliat  Respondent  liad  received  froni  his  late  client, 
lietwet'n  tbi^  tinie  of  bis  tirst  profe.ssioiial  connection  witli  the 
lutter  up  to  the  2(ith  Augcst,  1H52,  not  long  after  the  tinal 
.iu<li;inent  in  appeal,  £I:U{4h.  Id.,  and  it  wtis  aiso  proved  that 
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ReBpondent  liad  charged  for  disbursements  a8  paid  by  himself, 
whieb  had  actunlly  lieeti  paid  by  bis  late  client,  to  ibe  anioutit 
oF  £7  IHs.  lOd..  liuikin^  up  ibo  aiuount  a»  bavinç^  l)een  paid 
by  Défendant  .€144  2h.  lld.,  which  Respondent  altogethcr 
i^nored,  and  for  wbicb  bo  gave  no  crédit  in  bis  deniand,  but 
claiining  tbc  entire  £257  i9s.  witbout  déduction,  «ven  on  liis 
clainied  rotainer,  for  any  of  tbe  uionieH  received  by  biniself. 
It  will  tHi  observod  tbat,  altbougb  tbe  retainer  iH  charged  in 
tbe  particulars  as  ogreed  upon,  tlie  déclaration  contains  no 
spécial  count  or  avennent  upon  tbia  alleged  agreenient.  Tlu' 
argument  bofore  tbis  court  was  ^nly  upon  two  points  :  1.  Tiic 
overclmrgo  altove  mentioned  for  £7  18s.  lOd.,  whicb  bas  beon 
establisbed  :  and,  2nd,  tbe  retain(>r,  wbich  involved  tbo  (juen- 
tion,  does  tbo  law  give  an  advocate  or  counsel  an  action 
against  an  unwilling  client  for  tbe  recovery  of  a,  retainer? 
Tbe  qui'stion  is  restricted  to  tbe  advocate,  and  does  net 
reacli  tbe  attorney,  wbose  rigbt  of  action  for  bis  costs  and 
cbarges  is  indisputable.  Tbis  niatter  bas  been  inucb  consi- 
<ler(Ml  in  tbe  jurisprudence  of  1>otb  Kngland  and  Franco 
based  in  botb  upon  tbe  Konian  law,  wbicb  refused  to  the 
advocate  tbe  rigbt  to  sue  for  his  fées  from  an  ungratoful 
client.  "  Nitlln  patent  ilefinin  eonventiove  nulLa  ordh^dr'ui 
actiovc  peti."  Livinf/fitoHexH.  Cornell.2  Martin,  Louis.  285.  In 
Kngland,  wbere  tbe  distinction  between  tbe  légal  othces  of 
attorney  and  counsel  bas  l>een  niaintained,  tbe  Roman  law 
bivs  been  observed  witli  unabated  strictness,  and  tbe  fées  of 
counsel  are  bonorary  in  tbe  strict  acceptation  of  tbu  tenu. 
Lord  Coke,  I  Inst.  295a,  beld,  "  tbat  a  counsellor  at  law  can- 
not  sue  for  bis  fées,  for  lie  is  not  compelled  to  be  a  counsellor 
and  bis  fee  is  fiononiHum,  i\ot  thht."  So  also  Blackstone, 't 
vol.,  p.  .*18,  '  It  is  e.stablisbed  witb  us  tbat  a  counsel  can  niain- 
tain  no  action  for  bis  fées,  whicb  are  gratuitous,  not  a  loi'.ntw 
vd  nmductio  but  as  (/aùhhim  hoiurdriura,  not  as  a  salary 
or  bire,  latt  a  mère  gratuity,  wbicb  a  counsel  cannot  deniaïul 
without  doihg  wrong  to  liis  réputation,"  and  Coujyns,  on  Coii- 
tracts,  p.  278,  says  tbe  îaw  of  England  gives  no  riglit  of  action 
to  tbe  a<lvoeate.  In  Clienlf>f  vs.  lidiot,  4  T.  R.  287,  tbe  reason 
given  wtiS,  "  tbat  it  was  proper  tbat  no  temptations  sboiiM 
be  beld  out  to  countenance  injustice,  and  tbat  tbe  ref,'u- 
lations  as  to  advocates  was  founded  on  grounds  of  pnlilic 

f)olicy,  from  tbe  very  great  inHuence  of  an  advocate  ou 
lis  client,  and  bis  clients  absolute  and  entire  dependerce 
U|«m  tbe  science  and  expérience  of  bis  counsel,"  in  other 
words,  to  prot»'ct  tbe  ignorance  and  feai's  of  ♦be  suitor  from 
tbo  cupidity  of  tbe  a<lvocate.  A  récent  décision  in  England 
in  tbe  Common  Fleas,  and  afterwards  approved  in  appeal,  in 
tlie  ca.se  of  Kennedy  vs.  Hrmvn  avd  Sirnpsiyti,  in  1868,  9  Jnr. 
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N.  S.  p.  in,  and  10  Jnr  N.  S.  p.  142  estiiblisheH  the  law  în 
tliis  resp«»ct  as  tn  aflv(Xîat<'H  ;  and  tlie  observations  ai'  t.hf  late 
Cliiof  Justice  Kyro  are  equally  instructive  and  sujjgestive 
upon  the  refusai  of  the  right  of  action  to  counsel.  In  France, 
tlif  rififlit  of  action  has  not  heen  absolutely  denied  to  the 
oviii-at,  and  arrêts  are  to  be  found  wliich  support  tliat  right, 
but  the  constitution  of  the  Bars  in  that  country,  and  the 
pceuiiar  menibei-ship  and  connection  of  the  practisinjif  advo- 
eiitt's  with  those  Professional  Associations  an«l  Cjtrporations, 
pi'oduced  in  eflect  in  France  the  saine  déniai  of  the  action  as 
iii  Knjîland  ;  and  thouc^h  the  right  to  sue  for  fées  is  allowed  to 
bc  a  h>gal  reniedy,  its  use  is  so  contr«lled  by  the  Bar  influence 
tliat  :  »7  était  de  rhjle  a«.  Pa devient  de  ParÏM,  que  tout  avoenf, 
qui  deiiioiiddit  den  /lovoraires  en  justice  eveonrva'tt  ipHo 
jarto  Mil  radintion  du  tableau.  Merlin,  Rép.  vo.  Avonit  §  18, 
Ho)utraire  §  1  ;  Nonv.  Den.  vo.  Arnrat,  §  18  No.  13,  and  La- 
couibe.  R.  de  Juris.  vo.  Avocat  No.  57,  says,  "  n'il  veut  iiserde 
cette  artiop  il  faut  qu'il  ahavdovne  In  profession,"  ami  Bioch*», 
H  modem  author,  vo.  Avorat,  says  of  the  niixlern  systein, 
"  cette  tradition  s'est  invariablement  maintenue  au  bar rt au  de 
Paris,"  and,  at  No.  180,  lie  adds,  '■  l'avocat  ne  doit  ni  exiger  ni 
tjixer  (l'avance  ses  honorain^s."  It  is  plain.  therefore,  that 
Har  pnictice  in  France,  like  the  law  in  Fngland,  allows  no 
action  to  the  advocate,  and  the  .same  ruling  was  held  by  the 
Court  of  Queen's  Bench  for  the  district  of  Montréal,  some 
years  ago  in  an  action  for  the  recovery  of  p  retainer  upon  the 
{jnmnd  that  it  was  quiddam  honorurium.  This  uniform 
practical  jurisprudence  upon  the  point  in  contention  is  there- 
fore unfrtvorable  to  the  Respoiulent.  who  has  very  .strangely 
takcn  care  to  place  his  claim  within  the  application  of  those 
niliiigs,  by  so  q'ialifying  it,  as  counsel's  fées,  thereby  remov- 
iii<î  it  entirely  from  the  category  of  Attorney's  costs  and 
charges.  But  it  has  been  urged  that  our  practitioners,  unit- 
iiig  in  their  own  persons  both  the  offices  of  attorney,  procu- 
rciir,  and  counsel,  (H>(W«f/,differ  in  tins  respect  from  those  <1ir- 
tiiu'tive  légal  officers  recognised  and  kept  apart  in  both 
France  and  Fngland,  ri-ndering  thereby  the  several  services 
of  fither  oftice  not  easily  distinguishalde,  and  a.ssiniilatii'g 
tlit'in  to  |)ractitioners  in  the  United  State.s.  B'U  in  this  cit  <e, 
no  tiirtieuity  can  exist  as  to  the  demand,  because  the  Hespon- 
•It'iit  hiiiiself  has  classed  it  as  an  honorary  service;  and,  more- 
ovcr,  the  distinction  bi.'tween  the  two  légal  offices  is  prac- 
tii-aliy  known  to  our  bars,  and  the  tariff"  of  fées  which  has 
ostalilisluMl  rates  for  services  of  attornies  and  advocates,  bas 
ttlso  recognized  the  counsel  eo  noutine,  and  given  a  tariff  rate 
for  certain  .service  of  cf)unsel,  such  as  counsel  fee  at  enquêtes, 
Uroenleaf,  in  his  2  vol.,  p.  144,  is  compelled   to  admit  tnat  in 
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the  United  State»!  counaol  are  indeed  honomry  in  their  advicc, 
and  do  not  deniand  t'ees,  alth(>U(;h  he  also  adds  "  that  in  the 
ITnited  States  the  offices  of  attorney  and  counsellor  are  so 
frequently  exercised  by  the  sanie  pei-son  that  tliey  hâve 
l>econie  nearly  >)Iended  intoon.3,  and  actions  for  compensation 
t'or  services  performed  in  either  eapacity  are  t'reely  snstaint-»! 
in  most,  if  not  ail  of  the  States  of  the  Union."  but  he  says 
that  this  resuit  has  been  obtained  froin  the  municipal  codes 
or  laws  of  the  several  Stat»>8  where  tlie  rijjht  of  action  lias 
bt-en  allowed.  In  most  of  them  a  fixed  légal  tai-iff  rej^uhitt's 
the  fee  of  the  profession  generally  ,  in  otlu^rs  a  ;;roHs  sinii  is 
fixed  as  the  only  légal  compensation  whicli  the  practitioner 
can  demand  or  receive,  whilst  in  othei-s  a  taritf  fixes  a  jjross 
sum  as  the  measure  of  the  claim  of  the  victorious  party  against 
his  opponent,  and  in  rémunération  of  what  he  has  paid  l'oi' 
the  services  of  his  own  counsel.  In  this  province  the  costs 
of  the  successful  litigation  are,  in  ail  cases,  ndjudged  to  the  suc- 
cessful  party  as  a  rule,  with  right  of  tlistraetion  to  his  attorney, 
if  the  attorney  retpiir»'  it,  but  the  rate  of  charge  is  timt 
fixed  by  the  tariff'.  The  difficulty  arising  from  tlu'  want  ol' 
a  fixed  tariff  rate  of  n-n  unie  ration,  as  between  client  and 
attorne}'  is,  howev»'r,  in  praetice  genei-ally  obviated  by  h 
consent  taxation,  analogous  to  the  tariff  rate,  whicb  how- 
ever  (hws  not  extend  to  retainei-s  or  counsel  fe«»s.  But,  cven 
admitting,  e.r  nrquvxeinto  slill,  the  richt  of  action,  the  im- 
ture  and  extent  of  the  services  r«.'ndered,  and  their  priée 
or  value  should  b'  'egally  established,  Ix'cause  the  admis- 
sion to  sue  dcH's  not  of  itself  alM)lish  the  légal  principh-s 
which  value  the  services  of  the  counsel,  ii«)i-  ni'cessardy  allows 
ajudgment  without  légal  proof.  In  suoh  a  ease  as  this,  invitl- 
ving  an  amount  b(>yoi  '  •vhat  may  legally  Ih»  sup])orted  by 
oral  pnMjf,  and  not  b«'.i.  an  exet>ptional  commercial  dispute, 
it  is  waste  of  time  t<»  say  that  merely  oral  proof,  is  not  sr.Hi- 
cient.  The  law  retpiires  an  •iitively  ditterent  proof,  either  by 
writing  or  l)y  its  (>(|uivab>nt  from  aiiswers  on  facts  uiiil 
articles,  evidencing  the  elii-nts  jieknowledgement  and  adoptinii 
of  his  counstd's  <lemand  :  or  it  niight  be  settled  possibly  l»y 
the  Court,  as  a  légal  fortiiu  «Innicsfirinn,  upon  view  an<l  <'X- 
amination  of  the  record,  and,  tbei-ffrom,  muking  appréciation 
of  the  value  of  the  services  doue,  guided  by  a  rule  of  valna- 
tion  of  similar  services,  aceording  to  the  well-known  rule  of 
law,  that  the  just  ilecision  in  which  the  Legislntun-  is  sileiit 
may  b»'  souglit  for  in  an  aualogy  with  that  in  which  the 
Législature  bas  sjjoken,  or  titmlly,  the  praetice  of  the  Court"*, 
as  in  the  settling  of  the  allowauc«'s  to  experts,  arbitratoiN, 
référées,  niight  Ih'  ailvantageously  adopti'd,  but  in  ail  tlieM' 
caM»^,  and   in   tlu-  casew  of  the    irrc^fs  in  France  favourable  to 
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tilt'  acmat,  the  action  of  the  Court  rested  upon  the  record  of 
the  service  doue,  and  tliiH  wa.s  the  course  adopted  in  the  cele- 
liratt'd  case  of  Maréchale  leported  by  ])uin(iulin  in  liiis  coni- 
iiH-ntary  upon  la  Rejfle  de  rhuncellerie  de  verviiinUi  votitut, 
No.  5;i,  a<ljudged  l»y  tlie  PaiieinetU  de  Parln  in  favour  of 
Nhuvchale  against  hi.s  client  for  60  livres  parisis  for  drawing 
U|>  Il  short  mémoire,  lait  in  which  the  légal  science  of  the 
lulvocate  waa  conspicuouH,  "  fort  courttî  mais  très  savante," 
)iiui  the  gi-ound  of  the  judgment  was  "  Inihita  ratiove  non 
ml  hrevem  ned  addoctam  et  res(dutot'i(UH  Hcnpturam  modum- 
(/((*'  litiH  et  eminenteni.  Hcientium  udi'<H:aii."  The  (inrts  were 
rtiidered,  so  to  speak,  uixm  the  examination  of  record,  of  the 
services  rendered,  u(>on  tlu;  responsability  was  not  shifUtd 
froiu  the  Court  itself  to  the  bar,  as  in  thisctuie  to  the  opinions 
uf  practitioners  tis  to  the  reasonableness  of  the  amount  de- 
inaiided.  The  Kespondent  lias  otfered  to  the  Court  no  inetMis, 
ritlier  by  the  record  or  othcrwise,  for  appreciating  his  8i«r- 
vict'H,  except  as  lie  lias  stited  theiii  in  his  particulars.  Xov 
*>iiquetes  are  always  less  or  more  long,  but  the  renumeratioii 
for  tlu'in  is  settled  by  tlu;  tiirifl*.  The  nuinber  of  motions  in 
cases  dépends  upon  the  necessity  for  making  them,  but  thèse 
are  coven-d  as  pntcédare  m  the  cause  by  the  taritt'alone.  The 
Hcspondent's  consultation  witli  clients  are  a  necessity  of 
coiu'se,  otherwise  the  counsel  sliould  not  allow  himself  to  be 
«■nipinyed  by  his  client,  but  thèse,  together  witli  the  consul- 
tations with  other  eounsel,  and  his  great  laltour  of  mind  and 
rcscarch  into  authorities  only  ap]>ear  in  his  particulars,  and 
iiif  merely  allégations,  which  th«'  Court  cannot  value,  merely 
Itirause  they  are  alleged,  nor  can  it  legally  adopt  the  opinions 
lit'  practitioners  as  to  value,  which  would  in  etfect  be  subjectiiK^ 
its  décision  to  proof,  beyond  the  coiiimoii  law,  and  esUiblishing 
an  assnmpsit  and  ({uantiim  meruit  by  exceptional  proof,  fo*' 
tlii'  fn'ici'  iiad  value  af  ironln  m>ld  a\id  delii't'rt'd.  Apart  from 
tliiise  professional  opinions,  Kespondent  lias  not  supported  his 
caiisr  with  évidence  ;  but,  aftt-r  lu"  had  closed  his  évidence, 
aiid,  iipoi  the  production  of  his  owii  rt'ceipts  upon  the  dt'feiice, 
lif  claiiiis  that  thèse  shoidd  be  takeii  as  a  nmiinenntutent  dv 
lirnirf  in  support  of  his  «h'iiiand.  As  to  this  demand  there  is 
iiii  spfeial  ciMUitto  wliieh  that  pro«)t' eau  Ih-  Htted.and  if  tlit'ir 
«•'If.  the  receipts  eouM  not  le^rally  avail  liim  liy  reasoii  «d' the 
<il>|iM-tion  takeii  to  them  by  tlu-  Appellant.  The  receipts  are 
liy  the  Respoiidnit  aekiiowledguig  imaiies  rt'ceived  Ity  hiiii 
tViiiii  liis  client,  and  geiierally  contitin  imputations  of  thosc 
uiuiiies  to  the  seseral  retaiiiers  mentionod  in  them.  But  witli 
icfiifiiceto  them,  it  is  urged  l>y  the  Appellant  that  the  client 
wa>  -iurprised  by  his  eounsel,  ronsidcring  their  relntive  posi- 
tions iiiid  the  ignoriMice  of  the  former.  The  Ku8{)ondent  luis 
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acliiiitted  of  recunl  iliat  his  client  was  an  illitcrate  anrJ  igno- 
rant nmn,  "  «lu'il  savait  signer  son  nom,  mais  qu'il  n'a  janiuiH 
HU  lire,"  and  i'  ha»  been  proved  not  only  that  lie  was  ignorant 
uf  tlie  nature  uf  tlie  (icknuwled|;ment  and  imputations  mad» 
liy  the  receipts,  but  that  tlie  Rospondunt  expressly  ret'used  to 
give  him  information  about  the  retainer  mentioned  in  theni, 
although  that  information  was  particularly  requested  of  him 
b}'  lus  client  ;  moreover,  many  of  the  receipts  are  in  English, 
which  was  a  foreign  languaf^e  to  his  client,  and  it  is  not  proved 
that  the  client  was  act]uainted  with  it.  The  évidence  for  the 
defence,  which  lias  not  boen  contradicted,  is  as  follows  : 
QuetitUm  :  "  Vous  étes-vous,  en  aucun  temps,  triuivé  présent 
au  bureau  du  Demandeur  en  cette  cause,  avec  votre  père,  lu 
Défendeur,  et  ce  dernier  a-t-il  jamais  payé  au  Demandeur  en 
votre  présence  aucune  des  sommes  de  deniers  mentionnés  dans 
les  rev'us  protluits  par  la  Défenderesse,  et  rapportez  ce  qui  s'y 
est  passé  ?  "  Répontie:  "  Je  suis  allé  à  plusieurs  reprises  avec 
mon  père  au  bureau  du  Demandeur  à  Montréal  dans  le  cou- 
rant de  l'été  de  nul  huit  cent  cinquante  deux  ;  num  père  était 
alors  en  procès  avec  Dame  Denise  Déchantai.  Je  l'ai  vu,  à 
plusiem-s  reprises,  payer  (ie  l'argent  au  Demandeur,  et  dans 
une  de  ces  occasions  mon  père  a  payé  au  Demandeur  la  sonune 
de  vingt  cinq  louis  pour  laipielle  sonnne  le  Demandeur  lui  a 
donné  un  reyu  ;  mon  père  me  Drésenta  le  re<,-u  de  suite  en  inu 
priant  de  le  lire,  et  voir  s'il  était  bien  fait  ;  telles  sont  ses 
(Niroles.  Aprèn  avoir  lu  le  reçu,  j'observai  à  mon  phre  que  je 
ixe  le  comp'renais  pan  du  tout  ;  je  lui  di»  qu'il  y  avait  une 
eu'pretiëlon  dont  jf.  ne  connaisnais  pas  le  tiens,  qvs  cette  ex- 
pression était  le  mot  retenu  qui  se  trouvait  dans  le  ■/•e^rji; 
mon  père  alors  demanda  au  Veviandeur  ce  que  voulait  dire 
le  mot  retenu  ;  le  Demandeur  répondit  que  le  reçu  était  him 
fait,  que  c'était  de  cette  manière  qu'il  donnait  ses  7'eçus  <jé  lé- 
ralement,  que  j'étais  trop  jeune,  que  lorsque  je  serais  pliis 
vieux,  j'en  verrais  donner  moi-même  de  pareils.  Là-dessus  le 
Défendeur,  mon  père,  nnt  U  re<;u  dans  sa  i)Oche,  le  ci*oyant 
bien  fait,  et  nous  sonnnes  partiw.  Je  me  suit;  trouvé  jyrésent 
en  plusieurs  autres  circonstances  où  mon  père  a  payé  de 
l'ari/evt  au  Demandeur,  et  tous  les  reçus  que  j'ai  vu  donner 
étaient  fait^  de  la  même  manière.  Le  Demandeur  n'(t  /><«« 
expliqué  au  Défendeur  la  sifjnijication  du  mot  retenu  ;  et  la 
seule  e,rpiicaf  ion  qui  lui  ait  été  donnée,  en  nut  présence,  c'<  4 
que  ces  reçus  élaient  lien  faits  et  que  c'était  la  manière  dont 
il  dovvail  ses  reçus."  Transquestionné'.  "Je  suis  allé  sept  ou 
huit  fois  au  bureau  du  Demandeur  avec  mon  père,  et  aussi  je 
suis  allé  avec  mon  père  à  la  ilemeure  du  Demandeur  et  j'y 
suis  allé  une  fois  seul.  Le  reçu  dont  j'ai  parlé  dans  mon  exa- 
men en  chef  est  celui  du  28  juin  1S52,  produit  h,  l'emiuéte  par 
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I»  Défenderesse  par  reprise  d'instiince.  J'ai  vu  /Hiyer  de  l'iir- 
qcvt  par  mon  p^re  quatre  ou  chuj  fois  apvèn  ce  iempH-là  ; 
cM  la  première  foin  que  j'ai  vu  un  iles  reçun  du  Ueman- 
(h'ur, que  j'ai  fait  la  remarque  ci-haut  luevtionvée  :  mon  père 
a  tojijonrs  retiré  un  reçu  du  Doniamleur  eltaque  foin  qu'il 
IKil/iiit  (le  l'argent  au  hureaii,  main  il  n'eu  a  pas  vi^u  lorH' 
tpi'll  lui  a  donné  à  sa  demeure  privée,  et  rela  à  deii.r  reprises, 
cl  ime  fois  dans  la  rue.  Tous  les  re«;us  (|U»'  j'ai  vu  donner, 
étaient  dressés  de  la  même  manière.  Le  hureau  (ju'occupait  le 
1)eiiinn<leur  dans  cv.  temps-là  était  situé  dans  la  petite  rue 
Saint-.Jacipies,  dans  une  maison  (ju'occupo  actuellement  lo 
docteur  Nelson,  junior."  Nor  is  tlie  lejyal  eflect  of  tliis  testi- 
mony  sliaken  or  weak«me«l  hy  the  Plaintiff's  evi«lence,  which 
relates  a  casual  remark  made  Ity  the  client  upon  one  «jccasion 
tliat  he  was  paying  Flaintift'  more  than  liis  costs,  je  lui  paye 
jiliis  que  ses  frais,  which  might  refer  to  aome  gmtuity,  but 
could  not  apply  to  a  cou)pulsory  retainer  for  £150,  in  the  par- 
ticulai-  suit,  S'o.  2736.  Unrler  thèse  circumstances  tluj  reeeipts 
lire  ohnoxious  tf>  the  objections  of  dol  and  surprise  l»y  the 
HfS))()n)lent  upon  hin  client  as  explained  in  the  tbilowing  au- 
tliorities  :  Toullier,  7  V'ol.  No.  177,  says  :  "  Cest  pour  ee  motif, 
(loi  on  surjtrise,  qu'une  siniple  surprise,  quoiqu'elle  n'eiH  pas 
II'  vururtère  d'un  dol,  suffit  pour  autoriser  les  juges  à  s'écar- 
ter de  l'imputation  adroiteuient  glissée  dans  xine  quittance 
par  un  créancier  au  préjudice  d'un  débiteur  simple,"  and 
lie  refers  to  Pothier  Obig.,  Vrj.  ''♦{6,  upon  the  point,  who 
states  that  in  the  case  of  une  personne  qui  ne  sait  pas  lire, 
&c.,  eette  in)putation  ne  doit  pas  lui  préjudicier,  <l'v.,  par 
e.rcitiple  un  paysan  owes  a  procureur,  for  the  price  of  land 
and  for  interest  on  it,  300  livi-es  and  f»)r  stdaires  di'^s  au  pro- 
rori'ur,  500  livres;  the  'ebtor  pays  tht  procureur  4(K)  iicrcs, 
t'or  vhich  the  procureur  gives  him  a,  quittance  avec  tuent  ion 
(pie  c'est  à  compte  des  salaires  qui  lui  sont  dus,  il  est  évident 
iptf  cette  imjnifation  sur  les  salaires  est  inic  surprise, 
and  l'othier  therefore  concludes  that  it  caniiot  be  cHcctive. 
Tlie  imputations  stated  in  the  reeeipts  therefore  go  for  noth- 
in^f,  anti  the  recei))ts  are  nothing  but  mère  acknowledgments 
of  luoney  paid  to  Respondent  by  his  client  :  as  .such  tln-y  have 
no  cluiracter  of  légal  proof  as  establishing  n  contraet  agreed 
upon  or  a  pronnse  to  pay  the  retainer  demaiuled.  Tliei-e  is 
therefore  no  évidence  of  the  engagement  by  the  client,  as 
alleged  in  the  judgment,  to  pay  the  ri«taining  fee  of  $()00, 
»)ver  and  alwve  the  costs  which  are  not  disputed,  which  alone 
con.stitute  Respondent's  proved  demande,  amountiiig,  as  set 
ont  in  the  judgment,  to  the  sum  of  £107  J)s.,  against  which, 
setting  ort' his  own  charges,  and  payments  made  by  the  client 
anionnting  in  the  whole  tf»   l!l44  2».  Ild.,  there   remains  a 
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Italaiice  of  .£3(>  \H».  Ud,  hh  overpiiid,  a)H)vu  tliu  full  costs  himI 
i^xpeimuM  adinitted,  wliich  havinfi^  been  nai<l  iiiay  not  be  recal- 
ItMi,  and  Htands  as  th«'  client'.s  ^ratuity  t<>  Re-ioiulent,  as 
explaiiK'd  in  tlic  remark  of  the  iovinvr,  je  lui  jh^^j  plus  qui; 
WH  fraiH.  The  witness  for  tho  di'fence  spoke  of  other  payinciits 
inaiU'  without  rucuipt,  the  aniounts  ot  wliich  aru  not  Htated, 
and  cannot  !>»  taken  into  account,  but,  for  this  proved  suni 
of  £144  2a  11d.,  Ruspondcnt  has  given  no  crédit,  and  coiii- 
nelled  the  client  to  set  off  and  prove  the  sanie  on  his  defencc 
Takin^  those  fignres  which  are  Hhuwn  in  détail  in  the  ntate- 
nient  of  account  acconipanying  the  jud^inent,  the  conclusions 
of  Appellant  in  lier  factuni  niay  \m  adopted  hère,  nanieiy  : 
"La  somme  de  £80  18  11  qu'il  a  re(,*ue  sans  convention, 
au-delà  de  ses  honoraires  devait  l'indemniser,  et,  s'il  n'était 
point  satisfait  di;  ce  traitement,  il  devait  convenir  d'une  in- 
demnité plus  considérable  ;  ne  l'ayant  pas  fait,  on  doit  présu- 
mer qu'il  s'en  rapporttiit  un  tarif  et  à  la  libéralité  de  xmi 
('lient.''  The  judgment  appcaled  from  therefore  nnist  be  set 
aside,  with  costs  of  both  Courts  afrainst  the  Respondent. 

MoNUELET,  .1.,  concurred  in  disniissing  the  action.  He  did 
not  deny  the  right  of  action,  but  he  thought  the  pr<x>f  uns 
not  sutticient.  The  receipts  did  not  constitute  a  <'i*iinnenn'- 
vient  de  jn-euve. 

DuvAL,  C.  J.  :  I  distinctiy  recogni/e  the  right  of  action  of 
counsel  to  recover  their  fées.  We  bave  nothing  to  do  witii 
onglish  law  in  this  case  :  we  bave  to  do  with  the  law  of 
France,  and,  in  France,  the  ctiurts  never  interfered.  VVhen  un 
advocate  thought  he  had  a  right  to  complain,  he  brought  his 
case  before  the  corporation  of  advocates,  and,  if  they  thought 
it  was  a  case  in  which  an  action  should  be  brought,  then  the 
action  was  brought  in  the  name  of  one  of  their  own  Uxly. 
The  right  of  action  bas  aiso  been  recognized  in  Lower  Canada  ; 
I  rememU-r  tvvo  cases  at  (^uel»ec,  and,  for  n»y  part,  l  nevir 
entertained  a  doubt  on  the  subject.  But  we  are  told  that  the 
englisli  law  dénies  the  right  of  action.  Let  us  seo  how  the 
english  law  stands  :  the  counsel  takes  caro  to  get  his  fee  in 
advance  from  the  attorney,  and  then  the  attorney  brings  his 
tiction  for  so  much  money  paid  to  the  counsel,  and  aucceeds. 
Instead  of  the  bnrrister  claiming  it  as  a  fee,  which  is  consi- 
dered  infra  di</.,  the  attorney  clainis  it  as  .so  much  nioncy 
disbursed  to  tho  counsel.  Tins  is  better  to  the  enjrlish  advo- 

•  •  • 

cate  than  a  right  ot  action.  Distinctiy  recognizing  this  right 
of  «iction,  as  1  do,  we  conie  to  the  considération  of  the  présent 
case.  The  Plaintitf  hère  appears  as  attorney  ad  iitnn,  as  wi'll 
as  counsel.  He  bas  made  his  contract,  with  his  client  as  attor- 
ney ad  iitei:i,  and  the  court  cannot  go  beyond  that  contract, 
in  his  capacity  as  attorney.    Hut  he  says,  I  had  another  eu  pu- 
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1  actuil  as  his  couiisul.  Tu  tlÙH,  I  answer  that,  if  you 
not  saiisHeti  witli  wlmt  the  tarif!  allowotl  vou  as  attor- 
luy,  it  was  your  duty  t>«  tell  your  client  that  tins  was  a  diffî- 
oult  cftHe.  and  you  reciuired  iiioro.  But  hère  a  poor  iiian  in  the 
ciMiiitry  M  sought  to  be  charged  XI 50  a»  a  retainer.  If  lie  had 
k'eu  told  beforehand  by  liiH  lawyer,  that  his  fées  would 
aiiiouiit  U)  £150,  lie  ini^^ht  havo  ttaid  that  he  thuught  he  could 
suttle  the  case  for  £75,  and  get  rid  of  the  trouble  of  litigation. 
I  tlierefore  put  iny  judgnient  in  this  case  u{)on  this  ground  : 
distiiietly  recogni/.ing  the  right  of  (;<»unHel  in  this  country  to 
bring  an  action  for  the  recovery  of  their  fées,  I  will  not  re- 
coj,'iii/.e  the  right  of  an  attorney.  after  the  case  is  over,  to 
liiiiig  lin  action  for  extra  services  as  c<»unsel,  without  having 
iiutitied  his  client  that  he  would  hâve  to  pay  more,  and  with- 
out obtaining  his  assetit  to  pay  more.  In  this  case,  there  is  in 
iiiy  opinion,  no  évidence  that  Déchantai  was  notified  that  the 
usual  attorney's  fées  would  not  satisfy  his  counsel,  and  it 
WKs  unly  fair  and  necessary  that  he  should  l>e  notitied,  as  he 
iiiiglit  hâve  been  able  to  make  a  better  settlement  himself 
with  his  adveraary. 

Dkummonu,  J.  :  Although  agreeing  in  principle  with,  at 
U'AHt,  two  of  the  judges,  I  dissent  from  the  application  of  that 
principle  to  thu  présent  case.  The  Chief  Justice  htis  inention- 
«m|  two  cases  at  Québec  where  the  courts  granted  judgments 
for  retiviners.  I  remember  two  or  three  cases  hère,  one  by  Mr. 
Ikvlln  against  Dr.  TamUety,  (2  J.,  p.  182  et  6  R.  J.  R.  Q., 
p.  4l)4.)  in  which  the  Plaintitf  recovered  a  sum  for  his 
ivtaiuer.  I  aiso  remember  a  case,  some  years  ago,  beforc 
Chief  Justice  Vallières,  in  which  I  obtained  my  fées  as 
counsel  for  the  defence,  in  a  cawe  before  the  Criminal  Court. 
I  (lo  not  think  that  the  opinion  of  the  Ijench  lias  been, 
that  no  person  is  entitled  to  an  action  against  his  client, 
luilt'ss  there  lias  been  understanding  lu-tween  theiii.  But,  even 
supposiiig  this,  hâve  we  no  proof  that  there  was  sucli  an 
ii),rr*)t>iiu>iit  hère  /  I  think  so.  I  cannot  draw  a  distinction 
k'twt'en  ignorant  meii  who  cannot  Write,  and  tliose  who  can 
Write.  Hesides,  Déchantai  was  a  nian  who  had  long  practice 
k' fore  this  court  ;  he  knew  well  the  nieaning  of  a  retainer.  It 
is  proved  by  the  witness  Elliott,  that  he  knew  and  said  he 
\v»i.s  payiiig  more  tlian  the  taxable  costs.  The  rules  followed 
in  Fniiice  and  in  Knglanti,  apply  to  the  profession  as  it  exists 
tlit'iv.  In  the  United  »St.ates,  I  believe  the  action  is  always 
allowed,  and  the  profession  is  in  a  somewhat  siniilar  position 
litre.  1  hâve,  therefore,  to  dissent  from  i  he  majority  of  the 
court.  I  would  not  confirm  the  judgnient  as  it  stands,  but  I 
think  that  Mr.  Burroughs  should  be  allowed  his  taxed  costs, 
exclii.sive  of  wliat  he  lias  already  received   for  retainer.    The 
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enquête  was  long  and  difficult,  and  it  is  proved  that  Déchan- 
tai was  in  the  habit  ot'  getting  lus  receipts  for  the  inoney  lie 
paid  during  thi»  time,  read  to  hini  by  a  member  of  tlie 
family. 

The  judgment  in  appeal  was  motivé  in  the  foUowing  terms: 

Considering  that  the  said  Défendant  had  paid  to  the  Plain- 
tiff  and  advanced  foi*  charges  made  by  the  Plaintiff,  and  not 
credited  by  him,  to  the  Détendant  previous  to  the  institution 
of  the  action  against  tlie  Défendant,  the  suui  of  £144  2s.  llcl. 
being£36  13s.  lld.  over  and  above  the  sum  £107  9s.  found 
to  be  due  by  the  Défendant  as  mentioned  in  the  judgment  of 
the  Court  below,  and  considering  that  the  Plaintiff  hath  not 
established  in  law  his  demand  for  the  said  sum  of  £150  by 
him  olaimed  as  retainei  in  the  said  professional  matters  in 
the  said  record  set  ovit.  considering  that  the  said  sum  of  £107 
9s.  hath  beau  pail  by  the  said  Défendant  to  the  Respondent 
previous  to  the  institution  of  this  action,  but  without  crédit 
given  therefor  by  him  : — Considering  that  in  the  judgment 
rendered  by  the  Co-.vi  Ijelow,  there  was  error,  this  Court 
doth  reverse  and  seo  aside  the  said  judgment,  and  proceeding 
to  render  such  judgmetit  as  the  said  Court  should  hâve  ren- 
dered doth  dismiss  the  Respondent's  action  with  costs,  and 
<.loth  maintain  the  appeal  of  the  Appellant  with  costs  of  this 
Court. 

(The  Hon.  Mr.  Justice  Drummond  dissenting,  and  it  is 
ordered  that  'he  record  be  remittod  to  the  Court  below.) 
Judgment  reversed.  (11  J.,  p.  275,  et  3  L.  G.  L.  J.,  p.  85.) 

Lebi.anc,  Cassii>y  and  Leblanc,  for  Appellant. 

Cuoss  and  Lunn,  for  Respondents. 


RESPONSIBILITT— NEGLIGENCE. 

CiiicuiT  Court,  Montréal,  28  February,  18()G. 
Coram  Badglev,  J. 
BeAIJ(!HA.MP  vs.  C'lorax. 

IMd:  Tliat  a  uerson  is  liiiblj  in  danuiges  for  tho  sli(îhtest  negliyt'iKO 
iii  i-espect  to  a  cliild  of  tender  yeivra,  tlie  want  of  capaoity  in  the  latter 
renderiiig  extrême  care  and  watchfulness  necessary.  (1) 

Badglev,  j.  This  is  an  action  of  damages  brought  by  Plaiii- 
tift",  for  an  injury  inflicted  on  his  child,  seven  yeai's  of  .iïto. 
It  appears  that  Defendant's  bread  cart  ran  over  the  leg  of 


(I)    I'.  art.  icra,  C.  C. 
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tlie  child  and  broke  it.  The  case  involves  soine  niée  questions 
witli  référence  to  negfligence.    The  accident  occurred  between 
five  and  six  oclock  in  the  afternoon,  when  it  was  perfectly 
li^dit.    Plaintitf"s  two  children  were  carrying  planks  from  the 
opposite  side  of  the  street  to  their  father's  yard.    As  the  cart 
iipproached.the  child  appeared  to  be  standing  waiting  till  the 
cart  had  passed.    He  had  a  plank  in  his  arnis,  and  the  end  of 
tlio   plank  projected  beyond  the  sidewalk.    As  Defendant's 
cart  i)assed,  the  wheel  struck  the  plank  and  knocked  the  child 
down  off  the  sidewalk  into  the  street  ;  the  wheel  passed  over 
his  \eg  and  broke  it.  The  baker  had  just  served  bread  at  Mrs 
MofFatt's,  and  she  says  she  saw  the  wheel  strike  the  end  of 
tlie  plank,  which  she  says  overlapped  the  sidewalk  by  four 
or  five  feet.    There  were  only  two  other  witnesses  who  spoke 
as  to  the  facts  of  the  case.   The  oldest  boy  of  Plaintiff  says 
tliat,  seeing  the  appi'oach  of  the  cart,  he  called  to  the  driver 
to  stop,  but  that  the  driver  took  no  notice  of  this.  The  driver 
says  that  he  never  heard  the  cry,  and  did  not  see  anything 
in  the  street.    He   did  not  perceive  anything  till  he  heard  a 
noi.se  as  if  a  plank  had  got  between  the  spokes  of  the  hinder 
wheel.  He  then  turned  round  and'found  that  the  waggon  had 
run  over  the  child.    The  question  hère  is  a  question  of  négli- 
gence, and,  in  addition,  a  question  with   référence  to  the 
imputation  of  négligence  on  the  part  of  a  child  of  that  period 
of  life,  because  the  pi'inciple  of  law  is  that  the  sufferer  is  only 
boun;l  to  exercise  care  and  prudence  equal  to  his  capacity. 
The  Plaintitf's  action  does  not  set  up  properly  any  of  the 
circumstances  of  the  case,  except  as  to  the  fact  of  the  injury 
donc  to  the  child.    It  is  alleged  that  the  child  vvas  sitting  at 
his  father's  door.    This  is  not  true  ;  for  it  is  proved  that  he 
was  standinsï  on  the  other  side  of  the  street.     But  the  main 
fact  that  Defendant's  bread  cart  did  the  injury,  is  sufficiently 
establislied.    Défendant  pleaded  that  the  étourdevie  of  the 
child  led  hinx  by  inexpérience  to  pass  the  plank  between  the 
spokes  of  the  wheel,  and  the  plank  being   pressed   by  the 
wheel,  acted  upon  the  child  and  caused  the  injury.    Taking 
ail  the  circumstances  into  account,  the  tender  âge  of  the  child, 
whieh  bound  the  driver  to  a  proportionate  degree  ot"  watch- 
fulne.«s,  and  to  extrême  circumspection,  I  do  not  consider  that 
Defendant's  driver  acted  with  the  necessary  care.  The  tender 
years  of  the  child  entitled  hini  to  unusual  protection  ;  for 
what  would  be  ordinary  négligence  with  respect  to  a  grown 
person,  would   be   gross   négligence   towards   a   child.    The 
Plaintiff  must  bave  damages.   The  doctors  bill  was  .^518.00  ; 
and  there  were  extra  expenses  in  nursing,  etc.    Altogether 
judgnient  will  go  for  $60.00  with  costs  as  of  lowest  appeal- 
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able   class,   Circuit   Court.    (11  J.,  p.   287,  et  1   L.  G.  L  J., 
p.  121.) 

Henry  Judah,  Q.  C,  for  Plaintifï. 

Joseph  Duhamel,  for  Défendant. 


CAPIAS.-RUUNO  AT  ENQUETE. 

SuPERioR  Court,  Montréal,  81st  May,  18(55. 
Corani  Badgi.ey,  J. 
Miller  et  al.  v».  Dunton,  and  Dunton,  Fetitioner. 

Held:  Tbat  on  a  capias  the  Plaintitf  can  rebut  the  évidence  of  the 
Défendant  as  to  sécrétion.  (1) 

The  Plaintiffs  arrested  the  Défendant  under  a  capias,  on 
account  of  his  intention  to  leave  the  Province,  and  because 
he  was  said  to  be  disposing  of  and  niaking  away  vvith  his 
effects.  Thy.  petitioner  denied  the  allégations  of  the  Plaintiff, 
and  came  up  in  the  usual  way,  with  an  application  for  quash- 
ing  the  writ.  Sonie  testimony  had  been  adduced  as  to  his 
intention,  to  leave  the  Province  and  dispose  of  his  effects. 
There  were  contradictions  in  this  testimony,  one  of  the  wit- 
nesses  said  she  went  to  Defendant's  house,  and  there  saw  that 
his  carpets,  furniture,  etc.,  had  been  taken  away.  The  Plain- 
tiff' wished  to  produce  évidence  in  rebuttal  of  this  fact,  but 
had  been  prevented  bj»^  a  rulin^f  at  enquête.  The  motion  for 
revisinor  this  décision  must  be  granted.  and  the  décision 
reversed,  because  the  évidence  in  rebuttal  should  hâve  been 
allowed.  (1  L.  G.  L.  J.,  p.  29.) 

M.  Doherty,  for  Plaintiff". 

Perkins  and  Stephens,  for  Défendant. 


PROCEDURE.— UTISPENDENCE. 

Court  ok  Review,  Montréal,  .SOtli  june,  1<S<)0. 
Corani  Smith,  J.,  Badgley,  J.,  Monk,  J. 
MiLLERe^  (fc/.,  t;.s.  Dunton. 

Held  :  Tliat  a  plea  of  litii*pendence  whidi  dues noc  cover  the  wliole  cau.se 
of  action  cannot  be  maintained.  (2) 


(1)  V.  art.  819,  C-  P.  C. 

(2)  V.  art.  L36C.  P.  C. 
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This  was  a  hearing  in  revision  ot'  a  judgment  rendered  by 
tlie  Hon.  Mr  justice  Smith,  in  the  Superior  Court,  at  Montréal, 
on  the  26th  day  of  March,  1866,  disniissing Défendants plea  of 
lUlspende'nce,  and  maintaining  Plaintift's  action.  The  action 
was  brought,  by  process  of  Gapias  ad  respondendum,  to 
recover  the  aniount  of  a  promissory  note,  and  additional  suni 
of  $50,  for  goods  sold  and  delivered.  At  the  time  of  the  ins- 
titution of  tiie  action,  there  was  pending  before  the  Superior 
Court,  at  Montréal,  under  the  nuniber  2,4.58,  an  action  at  the 
suit  of  the  sanie  PlaintifF,  against  the  sanie  Défendant,  as  in 
tlie  présent  case,  for  the  recovery  of  the  promissory  note 
recited  in  Plaintift's  déclaration.  Défendant  pleaded  an  excep- 
tion of  litispendence,  which  was  disniissed  by  the  original 
jndginent,  on  the  ground  (as  verbally  explained  by  the  judge 
wlio  pronounced  the  judgment,  at  the  time  it  was  rendered  : 
110  spécial  'inotives  being  a-ssigned  in  the  judgment  itself),  that 
such  a  plea,  to  be  maintainable,  must  cover  the  tvhole  cause 
of  action.  For  the  same  reasons  (also  verballj'  stated  by  the 
presiding  judge),  the  Superior  Court,  sitting  as  a  Court  of 
iteview,  confirmed  the  original  judgment.  (11  J.,  p.  287. 

M.  DoHERïV,  for  plaintiff. 

Pekkins  and  Stfphens,  for  Défendant. 


^'^      >     y, 


LEASE.-TACITE  RECONDUCTION. 

Circuit  Court,  Montréal,  ,*iOth  avril,  1866. 

Coram  Baikjley,  J. 

Laklamme  vff.  Fexnell. 

Ifeld:  That  where  a  lease  lias  been  continued  for  one  year,  by  facile 
noniiduction,  no  notice  is  necessary  to  terminate  the  lease  tliiis  oontinu- 
eil,  and  tliat  the  same  légal  ly  expires  at  the  end  of  the  year.  (1) 

Tins  was  a  hearing  on  law.  l'he  action  was  for  rent,  to 
accrue,  and  was  accompanied  by  a  mifiie  gmjerie  pur  droit  de 
f'tiitc.  The  Plaintiff,  in  his  déclaration,  alleged  that  he  liad 
leased  certain  premises  to  Défendant,  for  one  year  ending  the 
■ÎOth  of  April,  1864,  that  the  lease  had  been  continued  for 
aiiother  year,  by  t'icife  reconduction  ;  that  Défendant  had 
taik'd  to  give  a  notice,  a^  required  by  law,  t(»  the  eflfeet,  that 
lie  wliished  the  lease  thus  continued  to  terminate  at  the  end 
ot'  the  year  ;  and  Plaintiff  contended,  in  conséquence,  that  the 
lease  had  been  further  continne<l  l»y  tdcitc  reconduction  for 

(I)  V.  ait,  I($.-)T  C.  (". 


I 


182 


RAPPORTS   JUDICIAIRES    REVISÉS 


':li 


another  year,  from  the  30th  April,  1865.  The  Défendant 
pleadetl  a  défense  au  fond  en  droit,  to  the  effect  that  no 
notice  whatever  was  necessary  to  tonninate  the  lease  conti- 
nued  by  tacite  reconduction,  and  that  the  saine  expired  Ijy 
law  on  80th  day  April,  1865. 

Per  Curiam  :  "  The  Court,  considering  that  thore  was  no 
tacite  reconduction  by  Défendant  of  tlie  promises  in  Plaintiff's 
déclaration  nientioned  froui,  at  and  after  the  .'ÎOth  day  of 
April,  1865,  the  terniination  of  the  year  oî  tacite  reconduc- 
tion of  the  said  preniises  from,  at  and  after  the  30th  day  of 
April,  1864,  the  day  of  the  expiration  of  the  said  lea.se  thero- 
of,  as  in  the  declarati.in  mentioned,  and  considering  that,  hy 
law,  Défendant  was  not  bound  or  liable  to  give  to  Plaintiii' 
the  said  avis  or  congé,  as  in  his  said  déclaration  alleged,  doth 
di.smiss  Plaintifïs  action,  with  costs."  (11  /.,  p.  288,  et  4  L. 
a  L.  J.,  p.  42.) 

L.  Labrèche  ViGER,  for  Plaintiff. 

M.  DoHERTV,  for  Défendant. 


HYPOTHEQUE.— DECONFITURE. 

Cour  Supérieure,  en  Révision. 

Montréal,  28  novembre  1867. 

Coram  Mondelet,  J.,  Berthelot,  J.,  Monk,  J. 

McCoNNELL  vs.  DixoN  and  Browne,  Opposant,  and  Foulds 
et  (d..  Contestants. 

Jugé:  Que  l'hypotlièque  acquise  par  un  jujrement  enrojïistré  sur  les 
biens  d'un  individu  non-négociant  en  état  de  déconfiture,  est  valable  en 
loi  s'il  n'y  a  fraude. 

Le  trois  de  juin,  1866,  l'opposant  Browne,  ayant  obtenu  un 
jugement  contre  la  défenderesse,  Anne  Smith,  le  fit  enregis- 
trer le  5  juin,  1866,  sur  les  biens  immeubles  de  cette  dernière 
alors  en  déconfiture.  Sur  le  produit  des  biens  innneubles  de 
la  Défenderesse,  l'opposant  Browne  ayant  été  colloque  en  tlé- 
duction  de  ce  jugement,  les  opposants  Foulds  et  al.  contes- 
tèrent sa  collocation,  sur  le  principe  que  la  Défenderesse  était 
en  déconfiture  le  3  juin,  1866,  et  que,  conséciueniment,  l'oppo- 
sant Browne  n'avait  pu  acquérir  aucune  hypothèque.  Les 
contestants  prétendaient,  de  plus,  que  la  défenderesse,  Anne 
Smith,  avait  été  commerçante.  L'opposant  Browne  répondit 
spécialement  à  cette  contestation  qu'elle  n'avait  jamais  été 
commerçante,  qu'elle  avait  vécu  en  bourgeoise,  et  que,  par  les 
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lois  (lu  pays,  il  avait  acquis  une  liypothèque  valable,  par  l'en- 
registrement (le  son  jufrenient  sur  les  propriétés  de  la  Défen- 
deresse, fût-elle  en  décontiture  ;  ce  qu'il  n'admettait  pas  néan- 
moins. La  Cour  Supérieure,  siégeant  à  Sorel,  dans  le  Disirict 
(le  Richelieu,  Loranger,  .1.,  renvoya  la  contestation  et  déclara 
la  constitution  de  l'hypothèque  valable  et  inotiva  son  juge- 
ment comme  suit  :  "  La  Cour,  considérant  qu'il  no  paraît  pas, 
par  la  preuve  faite  que,  lors  de  la  constitution  d'hypothèque, 
011  faveui-  de  Browne,  sur  les  biens  d'Anne  Smith,  cette  der- 
nièi'e  fût  coinnier(;ante,  et  que,  partant,  l'insolvabilité  de  cette 
dernière,  existante  aloi's  ou  survenue  depuis,  ne  peut,  s'il  n'y 
!i  fraude,  et  r  îe  n'est  pas  prouvée,  affecter  la  dite  hypothèque, 
on  vertu  de  laquelle  la  coUocation  contestée  a  été  accordée  à 
Browne  :  a  rejeté  et  rejette  la  contestation  de  Foulds  and 
Hodgson."  Les  opposants,  Foulds  et  al.,  portèrent  ce  jugement 
en  révision,  devant  trois  juges  à  Montréal.  Dans  leur  factum, 
ils  ont  demandé  l'infirmation  de  ce  jugement,  pour  les  raisons 
suivantes:  1"  Because  the  contestants  should  hâve  been  col- 
located  au  nuire  la  livre  with  the  other  opposants,  inasmuch 
as,  at  the  time  Browne  obtained  bis  judgment,  Anne  Smith 
was  notoriously  insolvent,  en  état  de  déconfiture,  and  as 
Browne  well  knew  ;  2"  Because  Brov  ne  never  had  any  hypo- 
thèque against  the  property  of  Anne  Smith,  by  wbich  he  could 
acquire  any  pi'iority  of  hypothec  or  mortgage  in  préférence  to 
othoi'  creditors  ;  '6^  Because  Browne  tioes  not  show  that  he  had, 
at  any  time,  any  duly  registei-ed  mortgage  against  tbe  pro- 
perty of  Anne  Smith  :  4"  Because  Anne  Smith  was  a  trader 
at  the  time  of  the  rendering  of  the  judgment  of  the  third  of 
Juue,  1865  against  lier,  and  had  been  sucli  trader  since  tho 
doath  of  her  husband,  Henry  Dixon  ;  5"  Because  James  S, 
Dixon  and  Anne  Smith  continued  the  business  which  existcd 
at  the  time  of  the  death  of  Henry  Dixon,  between  him,  Henry 
Dixon,  and  James  S.  Dixon  ;  6*-'  Because  the  judgment  obtain- 
ed by  Browne,  on  the  3rd  june,  18(35,  was  never  signified  to 
Anne  Smith,  and  because  Anne  Smith  never  had  any  notice 
tliereof  ;  7"  Because,  under  any  circumstances,  Browne  had  no 
mortgage  or  hypothèque  upon  the  property  seized  and  sold  ; 
(S*^  Because  the  contestants  always  had  a  lien  upon  the  pro- 
perty of  James  S.  Dixon  and  Anne  Smith,  as  trading  together, 
duriiig  ail  the  time  and  times  mentioned  in  their,  the  said 
contestants,  opposition  and  contestation  and  pleadings.  L'op- 
posant Brown,  dans  son  factum^  prétendit  que  la  déconfiture 
•l'un  individu  non  négociant  n'empêche  pas  de  piendre  ins- 
cription sur  ses  biens.  3  ïroplong,  hyp.,  No.  662  :  "  Jamais, 
dans  l'ancienne  jurisprudence,  il  n'avait  été  défendu  "  dit  Tro- 
plong,  No.  GGl,  "d'acquérir  privilège  ou  hypothèque  sur  les 
"  l)iens  d'un  individu  non-négociant  en  état  de  déconfiture." 
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Loyseau,  ofT,  liv.  3,  ch.  8,  Nos.  9  et  10  :  Ferrière,  sur  Coût.  P., 
art.  179.  13.  L  C.  Reporta,  p.  374,  Anderson  vs.  (jfénéreux.  (1) 
La  Cour  de  Révision  a  confirmé  le  jugement,  sur  le.s  principes 
émis  par  la  Cour  de  première  instance.  (10  J.,  300,  et  4  L.  C. 
L.  J.,  p.  42.) 
James  Armstron(j,  avocat  des  opposants  Foulds  et  al, 
Lafrenaye  and  Bruneau,  avocats  de  l'opposant  Browne. 


ENQUETE.-TEMOIN. 

C'oiTR  Supérieure,  Montréal,  30  novembre,  1866. 
Coram  Berïhelot,  .1. 
Méthot  vh.  Lalonde  dit  Ganiwas. 

Jugé  :  Qu'il  est  permis  de  poser  à  un  témoin,  une  question  tendant  à 
établir  une  contradiction  dans  le  témoignage  d'un  autre  témoin  de  la 
partie  adverse,  nonobstant  que  ce  dernier  témoin  n'ait  pas  été  inter- 
rojié  sur  ce  point. 

Le  Demandeur  ayant  examiné  un  nommé  Prévost,  et  ayant 
clos  son  enquête,  le  Défendeur  examina,  comme  son  témoin, 

(1)  La  section  18  du  chap.  30  des  Ordonnances  du  Conseil  Spécial  de  1841, 
IV  Vict. ,  intitulé  :  "Ordonnance  pour  prescrire  et  régler  l'enregistrement  des 
titres  aux  terres,  tenements,  et  héritages,  biens  réels  ou  immobiliers,  et  des 
charges  et  hypothèques  sur  iceux  ;  et  pour  le  changement  et  l'amélioration, 
sous  certains  rapports  de  la  loi  relativement  à  l'aliénation  et  l'hypothécatioii 
des  Inens  réels  et  des  droits  et  intérêts  acquis  en  iceux,"  se  lisait  comme  suit  : 
"  L'enregistrement  de  sommaires,  d'hypothèques,  et  droits  et  réclamations 
hypothécaires,  tel  que  prescrit  par  cette  Ordonnance,  qui  sera  fait  dans  les 
dix  jours  que  précéderont  la  banqueroute  du  débiteur  ou  des  débiteurs,  ne 
donnera  aucune  priorité  sur  d'autres  créanciers  du  même  débiteur  ou  des 
mêmes  débiteurs,  et  ne  produira  aucun  effet  quelconque."  Cette  section  est 
reproduite  dans  la  section  VII  du  chap.  37  des  S.  H.  R.  C,  de  1861.  Il  a  été 
jugé  que  le  mot  banqueroute,  employé  dans  les  dispositions  ci-dessus,  doit  s'en- 
tendre de  l'état  d'un  commerçant  déclaré  banqueroutier  sous  les  dispositions 
de  l'Ordonnance  de  183!),  2  Vict.,  chap.  .36,  intitulé:  "Ordonnance  concer- 
nant les  banqueroutiers,  et  l'administration  et  la  distribution  de  leurs  effets, 
et  de  leurs  biens,"  qui  était  alors  en  force,  et  non  comme  équivalent  au  mol 
inso(rnhilifé.  La  bani/ueronie  est  l'état  et  la  condition  d'être  banqueroutier,  et  le 
banqueroutier  est  une  personne  qui  a  fait  ou  souffert  un  acte,  qui,  par  la  loi, 
edt  déclaré  un  acte  de  banqueroute  ;  tandis  que  Viimolvabi/lté  est  l'état  d'une 
personne  qui  n'est  pas  engagée  dans  le  commerce  et  qui  est  incapable  de  payer 
ses  dettes.  L'insolvabilité  n'empêche  pas  un  propriétaire  d'hypothéquer  son 
immeuble.  L'insolvabilité,  qui  impose  au  débiteur  la  nécessité  de  disposai'  de 
bonne  foi  de  ses  biens,  pour  le  bénéfice  de  ses  créanciers,  ne  peut,  en  1  absence 
d'une  législation  spéciale,  avoir  l'effet  de  le  priver  du  pouvoir  de  faire  ce 
qu'elle  l'oblige  à  faire.  Il  n'est  pas  défendu  d'acquérir  privilège  ou  hypothèque 
sur  les  biens  d'un  individu  en  état  de  déconfiture.  Un  débiteur  insolvable 
peut,  de  bonne  foi,  hypothéquer  légalement  ses  immeubles,  pour  le  bénéfice  tlo 
ses  créanciers  généralement.  {Anderson  et  aJ.,  et  Généreux,  C.  B.  R.  eu  Aj)pel, 
Québec,  15  juin  1863,  Ayi.win,  ,1.,  Duval,  J.,  Mereuith,  J.,  MoNnKr.ET,  .1., 
Bkrthelot,  j.,  renversant  le  jugement  de  C.  S.,  Tross-Rivières,  13  D.  T.  H. 
C,  p.  374,  et  11  R.  J.  Ji.  Q.,  p.  407. 
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Pierre  Dorion  dit  C'iuinipngne.  et  lui  popa  la  question  suivante  : 
Qiu'stion  :  "  Continuez  à  rapporter  ce  que  Prévost  vous  a  alors 
(lit  avoir  répondu  au  Demandeur,  quand  le  demandeur  Méthut 
lui  demandait  des  informations  sur  le  feu  qui  avait  consumé 
une  partie  de  ses  terres,  et  rapportez  au  long  tout  ce  que 
Xavier  Prévost  vous  a  dit  avoir  dit  du  Demandeur  concernant 
le  feu,  soit  sur  son  origine,  ou  sur  la  mai.'ière  qu'il  avait  été 
allumé  par  lui,  ou  par  d'autres  sur  la  terre  du  Défendeur, 
ou  ailleurs,  soit  avec,  ou  sans  la  permission,  consentement  ou 
autorisation  du  Défendeur  ?  "  Le  Demandeur  s'objecta  à  cette 
(|uestion  "  comme  tendant  à  prouver  une  conversation  du  té- 
moin Prévost,  sur  laquelle  ce  dernier  aurrtit  dû  être  interrogé 
préalablement,  et  comme  étant  illégale  et  tendant  à  faire  une 
preuve  par  oui-dire."  Le  juge  présidant  aux  enc^uêtes  a  main- 
tenu l'objection  en  ces  termes  "objection  maintained,in  .so  far 
as  relates  to  tbe  déclaration  of  Prévost  made  to  Métliot,  to 
show  a  contradiction,  Prévost  bas  ncit  been  interrogated  on 
that  point,  and  no  furtber."  L'entrée  suivante  fut  faite  :  "  Le 
Défendeur  excipe  de  ce  jugement,  dont  il  entend  demander  la 
révision,  et  dont  il  demande  la  révision  pour  le  dix-septième 
jour  d'octobre  prochain.  La  cause  est,  en  conséquence,  conti- 
nuée au  dix-sept  octobre  prochain,  pour  audition  sur  l'objec- 
tion et  exception,  et  le  déposant  ne  dit  rien  de  plus."  Le  17 
octobre,  1866,  le  Défendeur  fit  "  motion  que  l'interlocutoire 
prononcé  à  l'Enquête  par  l'Honorable  Juge  Smith,  le  cinquième 
jour  (l'octobre  courant,  tnaintenant  l'objection  faite  par  le  De- 
mandeur à  la  dernière  question  posée  au  témoin  du  défendeur, 
Pierre  Dorion  dit  Champagne,  quant  à  ce  fjui  se  rapporte  à  la 
déclaration  faite  par  le  témoin  Prévost  au  Demandeur,  dans 
le  but  d'établir  une  contradition  dans  le  témoignage  de  Pré- 
vost, vu  que  Prévost  n'a  pas  été  interrogé  sur  ce  point  soit, 
(le  dit  interlocutoire)  revisé  par  cette  Cour,  et  mis  au  néant, 
pour,  entre  autres  raisons,  les  .suivantes  :  Parce  que  la  question 
posée  au  dit  Dorion  dit  Champagne  est  légale  et  pertinente  ; 
Parce  que  le  Défendeur  a  le  droit  d'établir  tous  aveux  faits  par 
le  témoin  Prévost,  à  l'encontre  de  la  permission  ou  autorisation 
(|u'il  a  dit  avoir  obtenue  du  Défendeur  démettre  le  feu  sur  la 
terre  du  Défendeur;  Parce  que  le  Défendeur  a  le  droit  de 
prouver  à  l'encontre  de  tous  les  faits  amenés  de  l'avant  par  le 
témoin  Pi'évost  ;  Parce  que  le  Défendeur  n'était  aucunement 
oblifré  en  loi  de  poser  à  Prévost  aucune  question  concernant 
les  conversations  qu'il  a  pu  avoir  avec  le  Défendeur  concer- 
nant le  feu  en  question  :  "  "  La  Cour  accorde  la  motion  et 
rejette  et  met  de  côté  le  dit  interlocutoire  du  cinq  octobre  der- 
nier. En  conséquence,  la  Cour  donne  permission  de  poser  au 
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témoin  Dorion  dit  Champagne  la  question  que  lui  fait  le  JV-- 
fendour.  (11  J.,  p.  301   et  4  A.  C.  l.  ,/.,  p.  42.) 

HoNDV  and  FauIEIIX.  avocats  du  Demandeur. 

MoREAU  nnd  Oi'i.MKT,  avocats  du  Défendeur. 


INTERVENTION. 


Sui'Kiuou  Court,  in  review, 

Montréal,  28th  Septend)er,  1H07. 

Corani  Berthelot,  J.,  Monk,  .T.,  Loranc^er,  J. 

Walcott  vft.  RoHiNsoN  and  Johnson,  Opposant,  and  Barxes, 
Intervening  part}'. 

lEi'ld  :  Ist.  Thtit  an  intervention  is  in  tlie  niitnre  of  a  demande,  mid 
tlie  intervenintr  party  stands  exactly  intlie  saitie  position  as  a  Piaintifl'. 

'Jnd.  That,  on  tiie  reasuns  and  gronnds  of  intervention,  a  new  issne  is 
raised,  and  proœediiigs  iimst  lie  talien  und  followed  as  in  ordinury 
action. 

3rd.  Tliat  an  intervening  party  cannot  foretrlose  a  party  already  m 
cause,  witiiont  a  regnlar-demanil  of  plea,  and  a  lapae  of  tlie  delays 
ailowed  for  similar  pleading.s  in  ordinary  suit»,  and  sucli  forei'losiiio 
wiil  be  raised  on  motion. 

4tli.  That  an  inscription  on  tlie  lîôle  d'EiiqvHe  on  de  droit,  witliout 
having  regulaily  demanded  a  plea  or  contestation  to  tlie  intervention, 
and  having  allowed  the  légal  days  to  elapse,  will,  on  motion  to  tiiat 
effect,  be  struuk  rayé.  (1  ) 

This  case  was  inscribed  for  the  purpose  of  reviewinga  final 
jud^nient,  nndered  by  Mr  Justice  SiCoTTE,  on  the  2nd  July, 
1<S()6,  in  the  Supcrior  Court,  Saint-Hyacinthe,  and,  also,  for 
reviewing  lus  ruling  on  two  motions  made  by  opposant,  on 
the  22nd  June,  1(S()6.  The  Plaintiff  sued  and  obtained  a  judg- 
ment  against  Défendant,  for  $1,500,  interest  and  costs,  at 
Saint-Hyacinthe,  the  12th  January,  1<S6(),  being  for  balance 
of  haillear  de  fonds  claim  transferred  him,  and,  on  the  lOtli 
August,  same  yeai",  caused  an  exécution  to  issue  and  seized 
the  real  estate  nientioned  therein.  On  the  16th  December, 
18G(),  Opposant,  on  the  grounds  that  Plaintiff  had  been  paid, 
and  that  there  was  collusion  and  fraud  between  Plaintiff  and 
Défendant,  fylel  an  opposition  à  fin  d'annuler  to  the  seiyAirc 
On  the  16th  February,  1807,  George  F.  Barnes  presented  a 
pétition  to  be  perniitted  to  intervene,  and  take  up  the/(n7  et 
cause  of  Plaintiff,  in  vii-tue  of  a  presumed  transfev  made  to 
him  of  the  said  judgment  against  Défendant  ;  the  intervention 
was  allowed,  on  the  21st  February,  said   intervening  party 
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fylcd  an  intervention,  .sevcml  fxhibits  atid  a  contestation  of 
tilt!  opposition.  On  tlie  'hd  April,  lM(i(),  Opposant  was  for- 
c'osfd,  witliout  any  (lennintl  ot"  plea  to  tlie  intervention,  or 
ansvvei'  to  the  contestation,  and  a  cei'titicato  ot'  the  prothono- 
tfirv  is  jL^ranted  to  the  efîect  that  the  saine  lias  not  l»een  fyled. 
Articulations  of  tacts  are  fyled  by  intervenir)^'  pft''ty  and 
Hiiswered  nef,'atively  l>y  opposant.  On  the  2nd  Jnne,  the  cau.se 
is  itiscrihed  on  the  rôle  i'or  cihikAc,  und  tinal  hearin^  ex  jxiiie 
for  the  22iid  .Juni!.  On  .said  day,  opposant  présentée!  two  mo- 
tions; the  tirst  to  cause  the  forclosuro  in  date  of  .Srd  April, 
and  the  certiHcate  thereof,  declared  iMcfiyal  and  irregular.  for 
tlie  followin^  reasons  :  Ist.  Hecau.se  said  proceedinpjs  are  irre- 
ifuliir  and  void,  inasniuch  as  no  deinand  of  plea,  or  answer  to 
tlie  intervention  fyled  by  intervenant,  was  ever  sei'ved  on, 
iicecpted  by,  or  co|)y  delivered  to  the  attorney  of  opposant  or 
to  hiinsolf,  or  to  any  otlrer  person  for  hini  or  on  lus  behalf  : 
2nil.  Hecause  no  regular  foi'eclosure  was  ever  nmde.  The  other 
motion  was  to  set  aside  and  reject  the  in.scription  for  proof, 
and  nierits,  as  illégal  and  irrej^ularly  fyled,  for  the  following 
reason  :  Because  a  direct  cau.se  of  action,  and  a  distinct  issue 
were  raised  by  the  intei'vention,  and  a  plea  shcHild  hâve  been 
(leinanded  froni  opposant.  Thèse  two  motions  were  dismissed, 
with  costs,  Opposant  fylini;  exceptions  to  the  judjt<;ment,  and 
a  déclaration  that  lie  proceeded  under  ail  lepil  re.serves  and 
objections  :  one  witness  was  examined,  on  the  2nd  July,  l<S(j()  ; 
judginent  was  rendered,  disniissing  the  opposition,  with  costs. 
Tlie  Opposant,  in  review,  contended  :  Ist.  That  Barnes  did 
not  show,  nor  had  he  any  right  to  intervene.  The  transfer  of 
tlie  lijrhts  of  Walcott,  in  the  judgment  flrstly  l'efei'red  to, 
liavini^  l)een  made  by  one  Lecke}',  of  Acton  Vale,  as  agent  of 
Flaintiff,  in  virtue  of  a  power  of  attorney,  sous  seivtj  privé, 
e.xecuted  before  witnesses,  at  Boston,  in  Massachusetts,  one 
of  tlie  United  States,  whicli  power  of  attorney  had  never  been 
autlienticated,  hefore  a  Mayor  or  other  Magistrate,  Judge  of 
nny  Court  of  Record,  British  Consul  or  other  public  officer  of 
tlie  country  where  it  bears  date  :  that  the  deposit  of  tliis  ille- 
;;ul  power  of  attorney  befoi'e  Doucet,  notary,  was  of  no  efiect, 
and  vested  no  powers  in  Leckey,  and,  therefore,  the  transfer 
by  liini,  as  attorney  for  Walcott,  to  Barnes,  was  woi'thless, 
under  cap.  î)(),  sect  12,  C.  S.  L.  C,  and  no  proof  was  of 
record,  regardinff  the  same  ;   2nd    That  the  intervention  was 

Mil 

illii4ally  fyled,  inasmuch  as  more  than  three  days  had  elapsed 
frniii  the  time  permission  was  granted,  up  to  the  fyling  of  the 
saine,  to  wit,  tive'days  (from  the  l()th  to  the  21st  February,) 
ride  cap.  <S8,  S.  71,  SS.  2,  C.  8.  L.  C.  ;  .Srd.  That  a  deniand\.f 
plea  should  hâve  been  niade,  and  the  foreclosure  was  illégal, 
vide  same  cap.  and  SS.  as  above,  "  when  such  service  is  fyled 
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'■  at  tlie  office  nforosaid,  prorcf'(linff.'<  nhall  he  liad  as  in  un 
"  notion  of  tfie  satiie  luiturf."  4tli.  That  tlie  inscriptio'a  was 
prématuré,  as  ik»  Ic^al  foreelosurc  was  iiiade,  or  Johnson  put 
en  df'weui'fl  to  déclare  wlietlier  lie  adniitted  or  coi>tested  tlic 
inttU'vention  of  Marnes.  The  court  was  unaninious  in  revers- 
\n^  the  Jud<,'nient  of  the  Superior  Court,  at  Saint- Hyacintliu, 
and  the  judfîiu''»  "^  was  reixhired  in  the  followinj;  tenus:  "Lu 
Cour  Supérieure  siéj^eant  en  Cour  de  l'évision,  ayant  entendu 
l'Opposant  et  l'Intervenant,  sur  le  juj^enient  interUxiutoire 
rendu  le  22  juin,  18(i(),  et  le  ju<jfenient  final  rendu  le  4Juilltt 
1800,  dans  la  Cour  Supérieure  siégeant  dans  et  pour  le  dis- 
trict do  Saint-Hyacinthe,  considérant  (pie  l'Opposant  a  été 
irrégulièrement  forclos  du  droit  de  plaider  à  l'intervention  de 
(ieorge  h\  Barnes,  et  de  répondre  aux  moyens  de  contesta- 
tion de  son  opposition.  Vu  <|u'il  n'avait  Jamais  été  mis  eu 
demeure  de  faire  tel  plaidoyer  et  réponse,  et  <|ue  tous  les  pro- 
cédés faits  depuis  telle  forclusion,  icelle  comprise,  ont  été 
entachés  d'irrégularité  et  de  nullité,  et  «lu'il  y  a  erreur  dans 
le  dit  jugement  du  22  juin  18(jG,  (jui  rejette  la  motion  de 
l'Opposant  pour  être  relevé  dt  telle  forclusion,  et  pour  rayer 
l'inscription  pour  enquête  et  audition  faite  par  l'Intervenant, 
et  que,  partant,  il  y  a  également  mal  jugé  dans  le  jugement 
final  qui  déboute  l'Opposant  <le  son  opposition.  Vu  que  la 
cause  n'avait  jamais  été  valablement  mise  en  état  d'être  jugée: 
a  revisé  et  revise,  cassé  et  infirmé,  casse  et  infirme  les  dits 
deux  jugements,  et  annule  et  met  au  néant  tous  les  procédés 
faits  depuis  la  dite  forclusion,  icelle  comprise,  et  ordonne  qu'il 
sera  de  nouveau  pi-océdé  à  l'instruction  du  procès,  pour  être 
ultérieurement  jugé  ce  que  <le  droit.  (11  J.,  p.  803.) 

S.  B.  Na«I-E,  for  Opposant  in  Court  below. 

Cha(JXON,  Sk'OTTE  and  Lanctoï,  for  intervening  party  in 
Court  below. 

Naole  and  Pagnuelo,  for  Opposant  in  Review. 

DoUTRE  and  I^outre,  for  intervening  party  in  review. 


a. 


"r'V"'l7|tlS*i 


DE    LA    PROVINCE    DE   QUÉBEC. 


189 


H&RI&0E.-EHPECHE1IENT  DHUMANT.-OLANDESTIlflTE. 

CoUK  SiTi'ÉiUEUiiE,  Trois'  RivitTus,  2.'}  mars  IS6(). 
C.'unun  l'oLElTE,  J. 
SiîivkuK  Vaillancoukt  i'h.  Rose  de  Lima  Lafontaine. 

Jugi  :  1"  (4«P  dans  «ne  action  en  nullité  du  mariage,  entre  (ienx  oatlio- 
Hi|U08,  l'ondée  Mur  un  em|K-uhonient  diriniant,  lo  tribunal  civil  ne  |teut 
pninoncor  la  nullité  du  inariai^e  qu'aprCs  (juo  le  lien  religieux  (.ii  Hucra- 
nuiiitel  a  été  déclaré  nul  par  l'autorité  ecclcsiuMlique; 

'J"  (iu'un  mariage  contracté  devant  un  autre  prêtre  que  le  propre  Miré 
e.st  nul  ; 

l!'^  Qu'un  inariage  contracté  malgré  l'enipécliement  d'attitiité  au  pre- 
mier degré  est  nul. 

Le   iJeiuaiuleur,  (loinicilié   en   lu  jmroisse   de    Yaïuadiiche 
avait  épousé  en  premières  noces,  le  19  avril  l^ô8,  Zoé  Lafon- 
taine, t|ui  mourut  le  27  février  18()4.    Après  le  tlécès  de  cette 
ilcniière,  savoir  en  juin  ou   juillet,  1805,  Vaillancourt  voulut 
cpouser  Rose  de  Lima  L;»fontaine,  tille  majeure,  sd^ur  «(er- 
luaine  de  sa  première  femme,  et  domiciliée  couime  lui  en  la 
paroisse  de  Yami'diiche.  Il  communiqua  son  désir  à  son  curé, 
M.  l'abbé  Dorion  ;  celui-ci  lui  dit  que  ce  mariage  était  impos- 
sible, parce  (|ue  l'évêque  des  Trois-Rivières  ne  dornierait  pas 
la  dispense  nécessaire  pour  lever  l'empêchement  d'affinité  au 
premier  degré  qui  existait  entre  Vaillancourt  et  Rose  do  Lima 
Lafontaine.    A  ces  représetitations  de  son  curé,  le  Demandeur 
répondit  que  s'il  ne  réussissait  pas  à  obtenir  cette  dispense,  il 
était  décidé  à  se  marier  avec  une  autre  personne  de  la  pai'oisse 
lies  Trois-Rivières,  et  il  demanda  en  conséquence,  à  son  curé 
tin  certificat  de  liberté,  pour  établir  sa  capacité  de  contracter 
mariage  avec  cette  tille,  certificat  que  le  curé    lui  accorda  vo- 
lontiers. Muni  de  ce  document,  Vaillancourt  se  rendit  à  Trois- 
Rivières  avec  la  Défenderesse,  et,  le  11   de  juillet  1865,  à  (i 
heures  du  matin,  ils  allèrent  ensemble  trouver  M.  l'abbé  Hail- 
lai'iT(H)n,  curé  de  la  paroisse  des  Trois-Rivières.     Voici  le  récit 
que  donne  ce  dernier  témoin  du  Demandeur,  des  faits  qui  se 
passèrent  alors  :  "  J'ai  trouvé  le  Demandeur  et  la  Défende- 
ro,s,se  à  la  sacristie  de  l'église  cathédrale  ;  le  Demandeur  m'a 
présHuté  une  lettre  du  R.  Messire  Dorion,  curé  de  la  paroisse 
ilYamachiche,  comportant  que  le  Demandeur,  qui  était  por- 
teur de  la  lettre,  venait  à  Trois-Rivières  pour  se  marier  avec 
une  personne  des  Trois-Rivières.    Le  Demandeur  m'a  dit  (|u'il 
venait  pour  se  marier  avec  la  personne  qui  était  avec  lui,  et 
qui  était  la  Défenderesse.    Je  leur  ai  dit,  comme  ils  désiraient 
obtenir  dispense  de  trois  bans,  qu'ils  devaient  venir  me  trou- 
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ver  au  pnvsUytcdv,  vers  huit  licuivs.  Ils  y  sdut  vi'uus,  .l'.ii  fuit 
aux  parties  les  ijut>stiniis ordinaires  eu  ces  cas  liV  Le  Deman- 
deur Mie  <lit(|\jil  était  tit  Vauiacliiclu;,  et  la  Dél'entlenwse  m'ii 
(lit  t|u'elle  était  tloiniciliée  à  Trois- Kivières,  et  (|u'elle  «li'nieii- 
rait  à  la  Banlieue  depuis,  au  nu^lleur  d«^  r,a  coutiaissanci',  un 
au  et  demi.  Apivs  les  iiiterroe^atoires  ipie  je  leur  ai  laits,  et 
les  réponses  (pi(>  j\'u  ai  oI»t»MUies,  j'ai  constat»^  t|u'il  n'y  avait 
aucun  empêchement  au  nuiriaije  ;  alors  j'ai  conduit  le  Deman- 
deur seulement  ehe/  Monst'ifrneur,  et  je  l'ai  laissé  seul  avec 
M<jfr,  l'évèipu^  des  Trois-Rivièn^s.  (J|uel(pi»?s  miuutt^s  après, 
M^r.  vint  me  dir»'  «pie  toutes  les  choses  étaient  correctes,  et 
(pie  j«' pouvais  procéder  à  la  céléhratioii  du  maria<;e.  Sur  ce, 
je  suis  parti  pour  la  sacristie  d(>  l'église  paroissiaK\  avec  les 
parties  et  les  témoins  nécessaires  h  la  céléhratiou  du  mariage, 
lie  leur  ai  il<'mandé  leurs  noms  à  la  sacristie  (le  l'éj^lise  parois- 
siale, mais  je  crois  hien  U^ur  avoir  aussi  demandé  au  preshy- 
tère.  liC  Dermmdeiir  m'a  dit  (pi'il  s'appelait  Sév('rc  Vaillan- 
court,  et  (pi'il  était  veuf  de  Zoé  Lafontaiue,  et  j'ai  demandé 
a\issi  au  Demandeur  comment  s'appelait  la  Défenderesse;  il 
m'a  répondu  iprelle  s'appelait  Rose  de  Uma  liafond.  .l'ai  alors 
demandé  à  la  Déft>ndei't>sse  comment  ellt>  s'apjielait.  Klle  m'a 
répouilu  (pi'elle  s'appelait  Ros(^  de  liima  Lafond.  Iji^-dessns 
j'ai  pi-océdé  au  ntaria,;;e,  en  présence  d(ï  L('>an(1re  Cadieux  et 
'l'homas  (Jaijfnon.  ("est  nioi  qui  ai  re(;u  leur  consentement  (h^ 
uiarifiive,  (>t  (pli  les  ai  mariés  dans  r('o|ise  pnroissialo."  Après 
ce  mariaije,  U\  Demandeur  et  la  Défenderesse  retournèrent 
dans  leur  paroisse,  à  Yamachiche,  etcohahitèrent  ensomhle.  Ïm 
curt>,  M.  l'ahhé  Dorion,  l'ayant  appris,  fit  vouir  le  Dennindeur, 
et  lui  dit  (pi'il  n'était  pas  marié,  (pie  son  mariae-o  n'était  pas 
valnle,  et  ()u'il  ne  devait  pas  continuer  de  cohabiter  avec  la 
l)éf(>nderessc.  M.  l'abbé  Dorion  lui  suef^éra  aussi  de  demander 
de  nouveau  une  dispense  afin  do  faire  revali(ler  son  mariajjje. 
Lo  Demandeur  et  la  Défenderesse  adoptèrent  1»;  conseil  de 
leur  curé,  et  ils  adressèrent  une  s'.(p|ili(pie  à  l'évinpie  des 
'rrois-Hivièros,  lo  2{)  août  IS()5,  à  laipielle  Sa  (îrandeur  ré- 
pondit |iar  une  lettre  en  date  du  .'iO  août,  les  informant 
(jut>  les  règles  canoni(pies,  aussi  bien  (]ue  ses  pouvoirs,  ne 
lui  |)ermettaient  pas  d'accorder  une  telle  dispense.  Ce  n'est 
(lu'après  C(^s  événements,  savoir  le  14  octobre,  1(S()5,  (|ue 
le  Demandeur  a  intenté  son  action  on  nullité  do  mariage, 
dans  la(juelle,  après  avoir  allégué  les  faits  (pie  nous  venons  de 
rapj)orter,  il  .^onclut  à  ce  que  son  mariage  célébré  avec  la  Dé- 
fenderesse soit  mis  do  ci'^ité,  comme  nul  et  do  nul  effet,  et  qu'il 
soit  déclaré  que  lo  dit  mariage  a  toujours  été  nul  et  illégal; 
à  ce  que  le  Demandeur  soit  (léclaré  être,  (juant  à  la  liberté  do 
sa  personne,  dans  lo  même  et  semblable  état  qu'il  était  avant 
la  célébration  du  dit  mariage,  et  à  la  même  manière  que  si  le 
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(lit  iiiaria^fo  ii'oût  jainaiH  «^té  c('>l«''l>r('',  A  cvXto  nction,  l.a  IV^fcii- 
(Irrt'SHc  o()in]>annt  par  1*.  K.  i'anticton,  vt  i'Wr.  (>Nt  (^iiHuittt  for- 
clost^  «l«<  ]>lai(l(>r,  uv,  l'ayant  ])as  fait  daiis  Icm  délais  piMî.scrits 
par  la  loi.   A  V«MU|Ut'«t«),  la  DôlV'ndtM'csstî  iritcrn»^»''»-  sur  faits  et 
iirticli^s,  adiiutt  les  principaux   faits  all/'^ués  dans  la  dôola* 
latidii;  «îllo  dit  (pur  co  n'est  pas  ••Ile  (pii  s'est  donnétt  à  l'ablté 
Ikililuxeon  comme  s'api>elant  llose  de  liiiiia  liai'ond,  mais  (pie 
c'est  le   DeniandiMn*  (pii  a  dit  (pie  (t't'-tait  là  son   nom.   L'alilKt 
li()l.tiiivill(!,  s(^crétair(^  d<>  l'i'vcMpie  d«!s  Trois- llivi(Nn's,  pnxliiit 
la  siipplitpie  |)r«''s((nt(!e  à  Sa  (Jrandeur  l(!  2!)  août,  1805,  (;t  la 
n'poii.se  n(''^ative  d((  r('n'(''(pi('.     ]^'.  14  mars,  iHiUi,  le  trilauial 
renvoya  les  parties  (|(^vant  h^n*  év(''>(pie  par  un  jugement  int(!r- 
l()(Mitoire,  dont  voici   le  text»;:  "La  cour,  consid('nint  (pn;  le 
iiiaria<^(!  contract»''  entr(^   les  parti(!S,  et  dont  le-   l)(;mande\u' 
poursuit  la  nullité,  pour  cause  (r(Mnpécliiun(;nt  dirimant,  n'-sul- 
taut  d«!  ce  <puHa  I)(''rend(!r(\s,s((  était  la  s(eui'  ^ermaim;  de  .sa 
j)reniièr(^  éj)ouse  d(''céd(''e,  ii  été  célébré  en  fac(!  d(î   r«VliHe  ca- 
tli(tli(pie  romaine,  par  un  piétn;  de  cett»!  ('-f^lise  ;  (pi'il  n'ajjpar- 
tit'iit  (pi'à  l'autorité  ecclésiastiipio  comi)étent(!  dt;  comiaître  diî 
la  validité  du  dit  mariage,  (ft  (pie  cett(!  cour  n'«!st  compétent(; 
(pie  pour  [»ronon<;er  sur  st;s  etiéts  civils,  s'il  est  d(''claré  nul  par 
l'autorité  ec(îlésiaHti(pi(ï  :  Ordonne,  avant   l'aiio  droit,  (pie   les 
parties  ,s(î  retireront  difvant  l'autorité  (!ccl(''siasti(pje  compé- 
tente, pour  y  i'aire  prononcer  sur  la  validité  (l(!  leur  mariage, 
s'il  n'a  déjà  été  fait,  et  (pic  la  sentence;  rendue  ou  à  êtn;  ren- 
lue  sur  la  unitièn;  par  la  dite  autorité  .sera  apportée;  à  cette 
cour  i)ar  la  partie   la  plus  dilig(;nte,  pour  étn;  ensuit*!  fait 
droit  entre  les  dites  parties  ainsi  qu'il  appartiendra;  dé):)ens 
réservés."   Kn  conséepience  de  c(;  Jugement,  le  décret  suivant 
de  rév(''(|Ue  des  'rrois-Kiviiin.'s,  daté  du  12  mars,  fut  produit 
en  cour,  et  logé  dans  le  dcssier  de  la  cau.se  par  le  J)emand(;ur, 
ce  dont  notitication  fut  donnée  à  la  ])éfen(lere,s.so  :  "  Province; 
du  l'anada,  Diocèse  des  Trois  Rivières,  Thomas   ('ooke,  par 
la  miséricorde  de  Dieu  et  la  grâce  du  Saint  Siégo  Apo.stoli(|Ue, 
évtMpie  des  Trois-Rivières.    A  tous  ceux   rjui  verr<*nt  les  pré- 
sentes, et,  personnellement,  à  Sévère   V^iillancourt,  notn;  dio- 
césain, cultivateur  de  la  parois.so  de   Sainte  Ann<;  d'Yania- 
cliiche,  (;t  Rose  de  Lima  Lafontaine,  au.ssi   notre   diocésaine, 
Hllo  majeure  «le  Pierre  Lafontaine,  cultivat<;ur  du  même  lieu, 
Si<,fniHons   juridiiiuement  :    Qu'en    vertu    de    notre    autorité 
épiscopale,  et  pour  l'acepiit  des  graves  devoirs  de  notre  charge  : 
Le  neuvième  jour  du  présent  mois  de  mars,  1H(J(),  dans  notre 
palais  épiscopal  des  Trois-Rivières,  Sévère  Vaillancourt,  culti- 
vateur de  la  paroisse  de  Sainte- \nne  d'Yamachiche,  notre  dio- 
césain, et  Rose  de  Lima  Lafontaine,  fille  majeure  de  Pierre 
Lifontaine,  cultivateur  de  la  dite  paroisse  d'Yamachiche,  aussi 
notre  diocésaine,  étant  présents,  sur  la  re«iuête  du  dit  ^'aillan- 
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court,  en  Jiullitô  de  iiuiria^e  avec  la  dite  Rose  di!  Lima  Lal'oii- 
taine,  et  portant  la  date  (lu  cin(iuiènie  du  dit  présent  mois  de 
mars,  et  à  noiis  présentée  le  même  jour,  cin»|  de  mars  courant: 
Nous   avons  procédé  à  une  enquête  juridique  et  can(mi(|Uc 
sur  les  l'aits  et  circonstances  <jui  concernent  le  dit  mariage,  et 
nous  y  avons  constaté,  par  plusieurs  actes  authentitjues  con- 
signés dans  les  registres  diîs  paroisses  d(!  Sainte-Anne  d'Ya- 
machiche  et  de  l'Immaculée   C\)nception  des  Trois-Rivièros, 
par  les  diivs  et  déclarations  de  témoins  dûment  assermentés, 
et   produits  dans  cette  cause,  et   par  les   libres  admissions, 
aveux  et  déclarations  de    Rose  de    Lima    Lafotitaine  :  Qui^ 
Sévère  Vaillanci.urt,  a,  le  10  (l'août,  IH5h,  validement  contrac- 
té muriage  dans  la  dite  paroisse  avec  Zoé  Lat'ontaine,  fille 
majeure  (le  Pie.re  Lat'ontaine, et  de  Marie  Lesieur  Désaulniers  : 
Que    Zoé  Lat'ontaine  et  Rose  de  Lima  Lat'ontaine,  intimée 
dans  la  présente  cause,  étant  toutes  deux   issues  du  légitinKi 
mariage  de  Pierre  Lat'ontaine,  (^t  de  Marie  Lesieur  J)ésn.ulniei's, 
S(mt  véritablement  so'urs,  l'une  de  l'autre  :  Et  que,  partant, 
Sév(»re  V^iillancourt  et  Rose  de  Lima  Lafontaine  sont  d('s  lois 
devenus  "attins"  au  premier  degré  d'aftinité,  et  consé(|ueni- 
ment  inhabiles  à  cimtracter  mariage  ensemble:    Que  la  dite 
Zoé  Lat'ontaine,  première  éjuni-^e  de  Sévère  Vaillancourt,  étant 
d('cédé(!  à  Yamachiche,  le  27  de  février,  1864,  Sévère  Vaillan- 
court a  convolé  à  d'autres  noces,  et  a,  pour  cet  eH'et,  le  11  de 
juillet  dernier,  dans  l'église  des  Trois- Rivières,  en  présence  de 
messire   F.  Haillargeon,  prêtre,  curé  des  Trois-Rivières,  con- 
tracté ou  prétendu  contracter  mariage  avec  Rose  de  Lima 
Lat'ontaine,  sa  belle-so'ur,  agissant  alors  sous  le  pseudonymedo 
Rose  de   Lima  Lat'ond,  tille  de  Piei're  Lat'ond  et  de  Marie  l)é- 
saidniers:  Que  Rose  de  i^ima  Lat'ontaine  a  toujours  été  domi- 
ciliée à  Sainte-Anne  d'Yamacluche,  y  étant  née  et  y  ayant 
toujoui's  demeuré  :    D'(m'i   il   suit  que  ce  mariage  ou  prétendu 
nniria'.";e  n'a  pas  été  contracté  en  présence  du  propre  curé  des 
parties  ;  ce  qui  constitue  r(Mnp(''>chenient  de  clandestinité  éta- 
l)li   par  le  saint  concile  de  Trente.    En  conséquence,  vu  qu'il 
est  constant  (]u'entre  Sévère  Vaillancourt  et  Rose  de  Lima 
Lat'ontaine.  il   existe  un  empêchement  dirimant  de  mariage 
provenant  d'une  atfinité  au  premier  degré  :    Vu  que  l'aKsenco 
du  propre  prêtre  ou  curé,  lors  de  la  célébration  du  mariage 
entre  les  dites  parties,  constitue  un  second  empêchement  diri- 
mant de  mariage,  celui  de  clandestinité.    Vu  (\x\e  his    dites 
parties  ont  contracté  ou  prétendu   contracter  mariage  sans 
avoir  préalablement  obtenu  les  dispenses  de  ces  deux  empê- 
chements, nous  déclarcjns  radicalement  nul  le  prétendu  maria- 
ge que  Sévère  Vaillancourt  et  Rose  de  Lima  Lafontaine  ont 
contracté  aux  Trois-Rivières  le  11  de  juillet  dernier:  Décla- 
rons, de  plus,  (]ue  les  dits  prétendus  époux  sont  pleinement 
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liliies,  (levant  Dieu  et  devant  l'Eglise,  vis-à-vis  l'un  de  l'autre, 
(l(>  tout  lien  conjugal  ou  quasi-conjugal  ;  "  Défendons  aux  dits 
|)r(''tcn(lu8  époux,  sous  peine  d'exconnnunication,  à  encourir 
par  le  seul  t'ait  de  cohabiter  désormais  maritalement  ensemble. 
Kt  vu  la  flagrante  immoralité  de  leur  conduite  envers  l'Eglise, 
en  contractant  mariage  (l'uneparcille  manière,  et  dont  aucune 
ifjnorance  no  peut  les  excuser  raisonnablement,  leur  interdi- 
sons, pour  deux  ans,  à  <later  do  ce  jourd'hui,  12  mars  IHUii, 
luxage  de  la  sainte  eucharistie, excepté  en  viatique.  "  Donné 
aux  Trois-Rivières,  12  mars  18()6  (Signé)  f  THOMAS, 
Kvêque  des  Trois-Rivières."  Le  15  mars,  la  cause  fut  inscrite 
pour  audition  finale  au  mérite,  et,  le  28  du  même  mois,  le 
jugement  suivant  fut  rendu  :  "  La  Cour,  considérant  :  1  "  Que 
le  mariage  contracté  entre  les  parties  et  dont  le  Demandeur 
poursuit  nullité,  pour  cause  d'empêchement  dirimant,  résul- 
tant (le  ce  (jue  la  Défenderesse  était  la  sfuur  germaine  de  la 
première  épouse  décédé»;,  a  été  célébré  en  face  de  l'église  ca- 
tholi(lue  romaine,  en  la  paroisse  des  Trois-Rivières,  le  11  juil- 
let dernier,  par  le  révérend  Flavien  Baillargeon,  pr«*tre  de  la 
dite  (''glise,  et  curé  de  la  paroisse  des  Trois-Rivières:  qu'il 
n'appartient  qu'à  l'autorité  ecclésiastique  compétente  de  con- 
naître de  la  validité  du  dit  mariage,  et  que  cette  cour  n'est 
compétente  (jue  pour  prononcer  sur  les  effets  civils,  s'il  est 
déclaré  nul  par  l'autorité  ecclésiastique  ;  2*^'  Que,  par  un  juge- 
ment rendu  par  cette  cour,  le  14  de  mars  courant,  il  a  été  or- 
donné, avant  faire  droit,  que  les  parties  se  retirassent  devant 
l'autorité  ecclésitistique  compétente,  pour  y  faire  prononcer 
sur  la  validité  de  leur  n:ariage,  s'il  n'avait  déjà  été  fait,  et 
(]ue  la  sentence  rendue  ou  à  être  rendue  sur  la  matière,  par 
la  dite  autorité,  fut  apportée  à  cette  cour  par  la  partie  la 
plus  diligente,  pour,  ensuite,  être  fait  droit  entre  les  dites 
parties  ainsi  qu'il  appartient  ;  îi^'  Qu'en  conformité  au  dit 
ju^^enient,  le  Demandeur  a  apporté  à  cette  cotir  (.'t  produit  le 
14  de  mars  courant,  et  en  a  alors  doimé  avis  à  la  Défende- 
resse, une  sentence  rendue  par  Mgr.  Thomas  Cooke,  évêque 
des  Trois-Rivières,  le  12  du  présent  mois  de  mars,  entre  les 
dites  parties,  par  laquelle  il  appert  qu'à  la  requête  du  Deman- 
deur, et,  après  enquête  juri(li(iue  et  canonique,  en  présence 
des  parties,  le  dit  seigneur  évêque,  qui  est  leur  évêque  diocé- 
sain, et,  comme  tel,  compétent  pour  connaître  de  la  matière  et 
en  décider,  a  déclaré  le  mariage  contracté  ou  prétendu  con- 
tracté entre  les  parties,  le  11  de  juillet  dernier,  en  l'église  des 
Trois-Rivières,  en  présence  du  Révérend  Flavien  Baillargeon, 
prêtre,  curé  des  Trois-Rivières,  radicalement  nul,  pour  cause 
de  deux  empêchements  dirimants,  et  dont  les  dites  parties 
n'avaient  pas  préablement  obtenu  de  dispense,  résultant  lo.  de 
ce  (]ue  la  Défenderesse  était  la  S(i>ur  germnine  de  la  première 
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épouse  du  Demandeur,  et  2o.  de  ce  que  le  dit  mariage  n'a  pas 
été  contracté  en  présence  du  propre  curé  des  parties,  la  Défen- 
deresse ayant  toujours  été  domiciliée  en  la  paroisse  de  Sainte- 
Anne  d'Yamachiche  où  elle  est  née  ;  "  4o.  Que  le  Demandeur  a 
prouvé  les  allégués  essentiels  de  sa  déclaration,  et  nommément 
la  célébration  de  son  mariage  ou  prétendu  mariage  avec  la 
Défenderesse,  cette  dernière  agissant  sous  le  nom  de  Rose  de 
Lima  Lafond,  ainsi  que  les  deux  empêchements  dirimants  sus- 
mentionnés, sans  en  avoir  au  préalable  obtenu  des  dispenses  : 
Vu,  en  outre,  la  dite  sentence  du  dit  seigneur  évêque,  décla- 
rant le  mariage  radicalement  nul  ;  déclare  et  adjuge  que  le 
mariage  contracté  entre  le  Demandeur,  Sévère  Vaillancourt, 
et  la  Défenderesse,  Rose  de  Lima  Lafontaine,  sous  le  nom  de 
Rose  de  Lima  Lafond,  et  célébré  en  la  paroisse  de  l'Immacu- 
lée Conception  de  la  Sainte  Vierge  des  Trois-Rivières,  le  11 
de  juillet  1865,  par  et  en  présence  du  Révérend  Flavien  Bail- 
largeon,  prêtre,  curé  de  cette  dernière  paroisse,  est  nul  et  de 
nul  effet  civil,  et  remet  les  parties  dans  le  même  état  civil 
qu'elles  étaient  avant  ce  mariage  prétendu,  le  tout  sans  dé- 
pens." (11  /.,  p.  305,  et  4  L.  C.  L.  J.,  p.  42.) 

Malhiot  et  Saint-Pierre,  pour  Demandeur. 

P.  E.  Panneton,  pour  Défenderesse. 


COSTS  OF  A  FORMER  SUIT  DI8HIS8ED. 

SuPERioR  Court,  Montréal,  28th  September,  1867. 
Coram  Berthelot,  J. 
DuNLOP  et  al.,  vs.  Jones. 

Hdd  :  That  where  an  action  brought  by  a  foreign  Plaintiff  bas  been 
dismissed  in  conséquence  of  security  for  costs  not  having  been  j,'iven 
witbin  tbe  delay  fixed,  and,  a  second  action  is  afterwards  brought  by 
the  suuie  Plaintifl'  for  tlie  same  cause,  the  proceedings  in  tlie  latter 
action  will  bo  ordered  to  be  suspenJed  until  the  costs  of  tbe  former  are 
paid.  (1) 

The  Plaintiffs  were  foreigners,  résident  at  Philadelphia, 
U.  S.  A  former  action  brought  by  them,  for  the  same  cause 
was  dismissed  on  the  31st  October,  1860,  in  conséquence  of 
security  for  costs  not  having  been  put  in  within  the  delay 
of  ten  days  ordered  by  the  judgment  of  the  Court.  The  Dé- 
fendant now  moved  that  ail  proceedings  in  the  présent  action 
be   ordered    to   be   suspended,  until  the  costs  taxed  in  liis 


(1)  V.  art.  120,  §  'J  et  art.  453  C.  P.  C. 
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fiivùur  in  thc  former  action,  ainounting  to  $19.22,  be  paid. 
Hl',  at  the  same  tiine,  fyleil,  us  exhibits  in  support  ot"  bis 
motion,  copy  of  déclaration,  copy  of  judgnient,  and  a  taxed 
1)111  of  costs  in  tho  first  case.  Motion  to  suspend  proccedings 
jrnintcd.  (U  J.,  p.  310.  et  4  L.  G.  L.  J.,  p.  42.)  « 

H.  Devlin,  for  Plaintiffs. 

K.  and  ().  Laflamme,  for  Défendant. 


HANOAT.-SOLIDARITE. 

(Joi'RT  OF  Queen's  Bench,  Montréal,  4tb  March,  1870. 

Corani  DuvAL,  C.  J.,  Caron,  J.,  Drummond,  J.,  Badoley,  J  , 
and  Polette,  J.,  ad  hoc. 

L.  J.  A.  Pai'INEAU,  Défendant  in  tbe  Court  below,  Appellont  ; 
and  John  Lovell,  Plaintiff  in  the  Court  below,  Respon- 
dent. 

Several  seigniors  agreed  to  take  mesures  to  protect  their  interests 
beforo  the  Courts  and  in  Pariiament.  A  comniittee  named  by  them 
cansed  soveral  factums,  documents,  etc.j  to  be  printed. 

Ileld:  ïhatthe  members  of  the  committee  were  jointly  responsible  to 
the  printer  for  the  price  of  the  documents  printed.  (1) 

Sembk  :  The  committee  might  even  hâve  been  condemned  jointly 
and  severally. 

Lorscju'il  s'e.st  agi,  en  1854,  d'abolir  la  tenure  seigneuriale, 
plusioui's  seigneurs  s'associèrent,  dans  le  but  de  prendre  les 
moyens  de  sauvegarder  leurs  intérêts,  tant  devant  les  tribu- 
naux que  dans  le  parlement.  Ils  formèrent,  à  cette  fin,  un 
comité  dont  faisaient  partie  les  Défendeurs,  savoir,  les  sei- 
gneurs Campbell,  Pangman,  Wurtele  et  Louis  Jos.  Amédée 
Papinoau  ;  Wurtele  était  secrétaire  du  comité.  Des  circulaires 
ayant  été  envoyées  à  tous  les  seigneurs  de  la  Province,  la 
plupart  se  joignirent  aux  promoteurs  de  cette  association.  Un 
^rvund  nombre  d'impressions  furent  faites  par  Lovell,  le  De- 
inaiiilour,  soit  pour  mémoires  ou  factamn  d'avocats,  circulaires, 
tlocunionts,  etc.,  depuis  l'année  1854  à  l'année  1857.  Le  De- 
inamlfur  a  poursuivi  les  membres  du  comité,  et  le  sccréUiire 
pour  une  somme  de  SI, 101. 90,  balance  de  son  compte.  Tous 
l''s  Défendeurs  ont  contesté,  et  furent  condamnés  conjointe- 
iiiL'ut,  mais  non  pas  solidairement,  par  la  Cour  Supérieure,  à 
Montréal,  (Judge  Monk,  31  October.  18(JG.) 

MoNK,  J.  :  It  appears  that  the  Seigniors  of  Lower  Canada, 
iu  1H.H  or  1855,  beconnng  very  much  alarmed  aboufc  their 
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rijjhtH,  met  in   Montréal,  and  agreed  to  take  défensive  mea- 
sures  against  the  Législature  of  tho  country,  and,  at'terwards, 
against  the  probable  décision  of  what  are  known  in  history  us 
tl\e  Seigniorial  Courts.  For  the  purpose  of  concentrating  thoii- 
efforts,  tl;j.ey  selected   four  gentlemen   of  ability,   Campbell, 
Wurtele,  Papineau  and  Pangman,  who  called  themselves,  and 
were  generally  known  as,  the  Seigniorial  Committee.    Thèse 
gentlemen  acted  for  ail  the  Seigniors  of  Lower  Canada,  they 
had  a  représentative  capacity,  but  that  capacity  was  not  made 
known  by  any  power  of  attorney.  The  précise  nature  of  their 
powers,  however,  is  pretty  clearly  defined  by  the  circulars 
printed  by   Lovell,  and  distributed  by  the  committee.  One  of 
their  powei's  seems  to  hâve  been  the  retaining  of  counsel. 
Dunkin,  Cherrier  and   Mackay,  gentlemen  of  great  ability, 
were  retained  by  the  committee.  The  factums  prepared  by 
counsel  were  printed,  and,  for  thèse  factums,  Lowell  makes  a 
charge  in  his  account  against  the  Seigniorial  Committee.  The 
account  also  contains  a  vuriety  of  other  items.  It  is  admitted 
on  the  part  of  the  Défendants,  that  the  work  was  donc,  and 
that  the  charges  are  fair  and  reasonable.    Two  small  suiiis 
hâve  been  paid  on  account,  but  a  balance  of  $1,100  reraains 
due,  and  it  is  for  this  balance  that  Plaintiff  brings  the  présent 
action,  against  the  four  gentlemen  composing  the  Seigniorial 
Committee.    The  Défendants  pleaded  separately.    Campbell 
says   that   the   Seigniorial   Committee   are   not   respoiisiblo. 
Wurtele  allèges  that  he  made  certain  payments  on  account. 
But  Papineau  lias  put  in  a  spécial  plea,  saying  that  he  had  no 
interest  in  the  matter  ;  that  he  was  not  a  Seignior,  and  lie 
merely  acted  for  his  father.  But,  it  appears  that  he  did  not 
take  the  quality  of  an  attorney  of  any  one  ;  he  acted,  like  tho 
others,  as  a  Seigniorial  représentative.  Upon  the  issues  ju.st. 
joined,  the  case  comes  up  for  adjudication.  The  évidence  adduced 
is  voluminous,  and  we  hâve  to  consider  the  position  in  which 
thèse  gentlemen  stood  with  respect  to  Plaintiff.  And,  I  hâve 
already  observed,  there  is  no  difficulty  about  the  value  of  the 
work  ;  the  only  question  is  whether  Défendants  are  liable,  or 
whether  Plaintiff  must  bring  his  action  against  the  Seigniors 
of  Lower  Canada.  Now,  I  find,  in  the  circulars  printed  by 
order  of  the  Seigniorial   Committee,  that   thèse  gentlemen 
speak  of  their  responsibility,  and  they  seem  to  say  that  their 
authority  extended  to  the  retaining  of  counsel  and  expenscs 
connected  therewith.  In  fact,  the  gentlemen  composing  the 
Committee  acted  imprudently  ;  they  went  on  getting  circu- 
lars and  factums  printed,  and  retained  counsel,  without  taking 
the  précaution  of  getting  their  constituents  to  advance  the 
necessary  funds.  Wurtele  was  appointed   secretary,  and,  in 
the  circular  letters  issued  by  him,  fréquent  appeals  are  made 
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to  the  Seigniors  to  contribute,  but  they  do  not  seem  to  hâve' 
jmid  ruuch  attention  to  them.  While  thework  was  being  exe- 
cuted,  the  members  of  the  Committee  were  in  constant  com- 
iiiuiiication  with  Plaintiff.  Wurtele  was  frequently  at  his 
office,  and  authorized  him  to  incur  the  expense.  It  appears, 
froin  the  évidence,  that  Messrs.  Dunkin,  Mackay  and  Cher- 
lier,  were  ready  with  their  facturas,  and  desired  to  hâve  them 
printed,  Phiintitf  said  he  would  like  to  hâve  some  autliority 
to  do  the  work,  as  counsel  were  not  liable.  Accordingly,  on 
the  30th  December,  1H55,  the  foUowing  order  was  given  to 
him,  "  Please  print  the  factuins  of  Messrs.  Dunkin,  Cherrier 
"  and  Mackay,  and  charge  the  same  to  the  Seigniorial  Com- 
"  inittee."  This  was  signed  for  the  four  members  of  the  Com- 
mittee, Wurtele  signing  -as  secretary.  Hère  was  a  précise 
direction  from  the  Seigniorial  Committee  to  Plaintiff'  to  print 
thèse  fuctums  and  make  up  the  bulk  of  the  account.  Mr.  Dun- 
kin being  $490,  Mr.  Cherrier  $262,  and  Mr.  Mackay  $44.80, 
and  the  charges  are  undoubtedly  fair  and  reasonable.  With 
respect  to  the  ciiculars,  there  can  be  no  doubt  that  they  were 
also  printed  at  tlie  request  of  the  Seigniorial  Committee. 
Now,  there  is  a  principle  of  law  that,  if  an  agent  chooses  to 
conceal  the  name  of  his  principal,  and  does  the  thing  in  his 
own  name,  he  is  reaponsible,  and  there  is  another  principle 
that,  if  a  man  assumes  to  act  as  the  attorney  of  a  party,  it  is 
not  sufficient  for  him  to  allège  that  he  was  acting  as  such 
attorney,  but  he  is  bound  to  show  his  authority  to  act  ;  other- 
wise  he  is  personally  liable.  The  worst  of  the  présent  case  is 
that,  neither  the  one  nor  the  other  of  thèse  principles  is 
exactly  applicable.  But,  as  a  matter  of  fact,  the  Committee 
did  not  disclose  the  names  of  their  principals.  The  Plaintiff"  is 
not  supposed  to  know  who  ail  the  Seigniors  of  Lower  Canada 
are,  nor,  in  point  of  fact,  does  any  one  know.  If,  on  the  other 
liand,  the  Committee  assumed  to  act  as  représentatives  and 
were  not  authorized  to  act  as  such,  they  are  personallj'  liable. 
If  I  were  to  dismiss  this  action,  I  would  hâve  to  say  they 
were  not  liable,  because  they  were  acting  under  a  power  of 
attorney.  Now,  there  is  no  such  power  of  attorney,  and  I 
cannot  do  otherwise  than  hold  them  liable.  But,  I  cannot 
condemn  them  jointly  and  severally  ;  they  can  only  be  con- 
denined  jointly.  Solidarité  is  never  to  be  presumed.  Now,  we 
hâve  to  consider  whether  Papineau  was  liable.  Papineau  pré- 
tends that  he  had  no  interest  in  the  matter,  that  he  was  only 
acting  for  his  father.  But  Papineau  not  only  signed  as 
Heignioral  Commissioner,  but  he  signed  without  any  qualifica- 
tion, He  represented  himself  to  Plaintiff"  in  the  quality  of 
'Seignior.  He  never  took  his  quality  as  représentative  of  his 
tatlier.    On  one  occasion,  Mr.  Cherrier  wanted  a  number  of 
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copies  of  his  factum.  The  Plaintiff  said  he  could  not  delivor 
them  without  un  ordor  froin  the  Cominittee,  and  Papinoau 
signed  the  order  for  200  copies,  as  one  of  the  Seignioml  Com- 
niittee,  without  any  tjualilication.  So  far  as  Plaintiff  is  con- 
cerned,  Papineau  has  therefore  put  hiniself  precisely  in  tlie 
sanie  position  as  tlie  others.  It  is  a  hard  case  for  Défendants 
to  hâve  to  pay  this  nioney  now,  but  they  ouglit  to  liave 
taken  précaution  and  secured  tlieniselves.  The  Plaintiff  exei-- 
cised  ail  the  care  that  could  be  expected  of  iiim,  and  it  \\m 
only  reasonable  for  hini  to  rely  upoi»  the  Coniniittee  for  pay- 
ment.  The  Défendants  niust  be  condernned  jointly  to  pay  the 
balance  of  the  account,  less  five  items  for  which  they  cannot 
be  held  responsible."  Le  jugement  fut  motivé  comme  suit: 
"  The  Court  considering  that  Défendants  severally  pleadiiig 
hâve  failed  to  establish,  by  évidence,  the  allégations  of  tlio 
exception  pleaded  by  them,  to  this  action,  doth  dismiss  the 
said  exceptions:  Considering,  further,  that  Plaintiff  hatii 
eatablished,  by  évidence,  tlie  material  allégations  of  his  décla- 
ration and  that  the  work  and  labour  donc,  and  performed, 
and  the  material  for  the  same  supplied,  between  the  eightli 
February,  1855,  and  the  fifth  January,  1857,  were  so  donc 
and  supplied  at  the  instance  and  request  and  on  behalf  of 
Défendants  who  were  the  members  of  a  certain  Connnitteo 
styling  theraselves  the  Montréal  Seigniorial  Committee,  the 
said  account  amounting  to  $1601.80  from  which,  however,  is 
to  bo  deducted  ihe  sum  of  $500.71,  for  which  Plaintiff  has 
given  crédit,  and  striking  also  from  the  account  tlie  seventli, 
eighth,  ninth,  tenth,  and  eleventh  items,  amounting  in  ail  to 
$47.50,  under  the  dates  May  fourth  and  seventh,  1855,  which 
Plaintiff  hath  not  proved  to  hâve  been  done  and  supplied  for 
Défendants,  and  for  which  five  items  Défendants  are  not 
chargeable,  which  reduces  the  balance  of  the  said  account,  for 
wlîicli  Défendants  are  justly  liable  to  Plaintiff,  to  the  sum  of 
$1053.59,  considering,  further,  that  Défendants,  as  members 
of  the  said  Committee,  are  jointly,  but  not  solidairoiient,  or 
jointly  and  severally,  liable  to  Plaintiff,  for  the  said  work, 
labour  and  material.  The  Court  doth  adjudge  and  condeiiin 
Défendants,  Thomas  Edmund  Campbell,  John  Pangman,  Louis 
Joseph  A.  Papineau,  and  Jonathan  S.  C.  Wurtele,  jointly,  to 
pay  and  satisfy  to  Plaintiff  the  said  sum  of  $1053.59,  witli 
interest  and  costs."  Un  seul  appela  de  ce  jugiîinent  à  la  cour 
en  révision,  c'est  Papineau,  qui  prétend  qu'il  n'a  agi  que 
comme  le  pi-ocureur  de  son  père,  l'hon.  Louis  Joseph  Papineau, 
seigneur  de  la  Petite  Nation,  qui  était  seul  intéressé  dans 
cette  affaire,  ce  que  savait  bien  Lovell.  Le  30  novembre,  18(i7, 
la  Cour  de  Revision  à  Montréal,  Mondelet  J.,  Berthelot,  J.,  et 
Monk,  J.,  a  confirmé  le  jugement  de  la  Cour  Supérieure. 


|>E  LA   l'iioviNci;  i»K  gri;nKf. 


J!l!) 


MoNDELET,  J.  :  The  only  question  is  as  to  whether  Défen- 
dant Louis  Joseph  Ainédée  Papineau  is  indebted  to  Plaintif}'. 
Tlu!  three  other  Défendants,  who  were  ^eigneuTH,  and  fornied 
])tirt  of  a  conimittee,  togother  with  Papineau,  for  the  protec- 
tion of  their  rights  as  such  seif/neurH,  before  the  Seigniorial 
Coiut,  hâve  been  condenined  to  pay  a  certain  aniount  to 
Plrtintiff,  for  printing  work,  jointly,  but  not  severally.  They 
(lo  not  coniplain  of  the  judgment  of  the  Superior  Court  of 
Montréal,  wliicli  \\s  now  appealed  froni  only  by  Défendant 
Papineau.  I  hâve  no  hésitation  in  saying,  that,  upon  a  careful 
f'xanjination  of  the  case,  including  the  évidence,  I  find  that 
tliore  is  not  a  seniblance  of  claini  against  Papineau.  It  is 
clearly  proved  by  the  witnessea,  Campbell,  Pangnian,  Wurtele 
and  Cherrier,  that  F.'ipineau  was  not  a  seigneur.  Witness 
Bt>au<lry,  Greffier  of  the  Seigniorial  Court,  establishes  that 
Papineau  never  appeared  before  the  Seigniorial  Court,  that  it 
was  his  father,  the  Hon.  Louis  Joseph  Papineau,  who  appear- 
e<l  hy  Mr.  Cherrier  his  counsel.  Pangman  proved  that,  if 
l'apineau,  who  \^\is  not  a  seigneur,  had  not  represented  a 
seigneur,  he  would  not  hâve  been  admitted  as  a  member  of 
the  seigniorial  conimittôe.  It  is  proved  that,  At  the  outset, 
Papineau  signed  as  representing  the  Hon.  L.  J.  Papineau,  and 
I  (lo  not  see  that,  being  recognized,  and  it  being  a  fact, 
as  proved  by  witnesses  Campbell,  Pangman  and  Wurtele,  the 
three  other  members  of  the  seigniorial  committee,  that  he 
was  generally  known  as  the  représentative  of  his  father, 
he  should  hâve  taken  the  trouble  of  signing  every  time  "  for 
tiie  Hon.  L.  J.  Papineau."  There  was  not  the  least  necessity 
for  that,  since,  as  Pangman  proved,  he  must  hâve  been  repre- 
senting some  seiffneur  in  the  committee,  he  not  being  a 
seigneur  himself.  It  is  proved  by  Plaintifï  himself,  that 
Papineau  was  never  at  his  printing  place  of  business,  nor  gave 
liiïn  any  orders  for  printing /ac^twiis,  or  for  printing  anything 
whatever.  As  to  the  order,  to  deliver  a  certain  number  of 
fddwiHH  to  Mr.  Cherrier,  it  never  can  hâve  the  effect  of 
making  him  responsible  for  the  printing  of  documents,  by 
order  of  the  committee,  or  of  Wurtele,  one  of  them.aupposing, 
hien  entendu,  that  Wurtele,  who  was  the  secretary  of  that 
conuiiittee,  could  bind  the  whole  committee.  And,  in  the 
lattei-  case,  he  would  hâve  bound,  not  the  Défendant  Papineau, 
but  hJH  father,  the  Hon.  Louis  Joseph  Papineau,  whose  repré- 
sentative and  agent  Pangman  has  proved  he  was  generally 
known,  and  acknowledged  to  be.  It  is,  moreover,  to  be  ob- 
soived,  that  the  Défendant  Papineau  must  be  declared  bound 
eitlur  from  his  own  individual  undertaking,  or  throUgh  the 
bindin|f>-  of  him  by  Wurtele,  and,  individually,  he  never  bound 
liiinscdf  towards  PlaintifF;  Plaintiff  says  so  hittiself,  with  res- 
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pect  to  the  printing.  If  it  was  Wurtele  vvlio  inade  tho 
coinmittee  responsible  to  Plaintiff,  liow  conie»  the  judj^nient 
not  to  be  a  condainnation  mlvlaire  against  the  four  nieinbers 
of  thut  coinmittee  ?  The  conderanation  siiigly  is  of  itself  an 
adtniHsion  that  Wurtele  could  not  and  did  not  Innd  the 
coinmittee.  The  request  or  order  of  the  27th  Decentber,  1858, 
by  Papineau,  to  Lovell,  to  deliver  to  Mr.  Cherrier  a  certain 
number  of  printed  factunis  (200)  implies  of  course  no  guaran- 
tee  for  the  payment  for  the  printing  thereof,  which  took  place 
a  long  time  before,  about  three  year.s  before,  and  given 
an  surplus,  when  the  Seigniorial  Committee  had  ceased  to 
exist,  the  moment  the  Seigniorial  Court  had  given  its  judg- 
ment  on  the  llth  March,  1856.  The  only  effect  that  order 
could  hâve,  if  any,  would  Ije  to  render  Papineau  liable  for  the 
value  of  i\\o^Q  factuTïis  delivered  to  Mr.  Cherrier.  But,  again, 
that  cannot  be  sustained.  Papineau,  in  giving  that  request, 
if  he  could  bind,  and  if  he  did  bind  any  one,  it  was  his  fathcr, 
but  not  himself.  It  was  a  mère  friendly  act  towards  Mr. 
Cherrier,  and,  in  this,  no  more  than  in  any  ca.se  whatever,  is  a 
guarantee  to  be  pres;Tmed.  Upon  the  whole,  I  therefore  conie 
to  the  conclusion,  that  Plaintiff  bas,  altogether,  failed  to  prove 
his  case  ;  with  great  déférence  to  the  opinion  of  my  brother 
Monk,  who  gave  the  judgment  appealed  from  I  think  that 
there  is  no  évidence  to  justify  a  condemnation  against  Papi- 
neau. I  therefore  come  to  the  conclusion,  that  the  judgment 
appealed  from  is  wrong,  in  so  far  as  respects  Papineau,  and 
should  be  reversed. 

Berthelot,  J.  :  Nul  doute  ne  peut  exister  que,  bien  que 
Papineau  ne  fût  pas  un  Seigneur  propriétaire  de  Seigneuries, 
il  a  néanmoins,  en  son  nom  seul  et  personnel,  et,  sans  doute, 
comme  pouvant  être  intéressé,  étant  fils  d'un  Seigneur,  con- 
senti d'agir,  et  a  agi,  conjointement  avec  trois  autres  Seigneurs, 
comme  membre  d'un  comité  composé  des  quatre  Défendeurs, 
qui,  par  eux-mêmes  ou  par  leur  secrétaire,  Wurtele,  ont  em- 
ployé le  Demandeur  pour  faire  les  impressions  dontils  croyaient 
avoir  besoin,  pour  promouvoir  les  intérêts  de  Seigneurs  du 
Bas-Canada  tant  devant  la  législature  que  devant  les  tribu- 
naux, de  1854  à  1857.  C'est  en  vain  que  le  Défendeur  invoque 
le  fait  que,  lorsque  l'on  trouve  sa  signature  à  la  souscription 
faite  pour  payer  Cherrier  et  Dunkin,  avocats  des  Seigneurs, 
ce  n'est  que  pour  l'Hon.  M.  Papineau,  son  père,  qu'il  a  signé, 
en  souscrivant  $100.  Cette  circonstance  même,  en  regard  des 
différentes  circonstances  dans  lesquelles  Papineau  a  signé, 
avec  les  autres  membres  du  comité,  fait  voir  que,  qu^nd  il 
s'est  agi  de  payer  ou  de  souscrire,  il  n'a  pas  voulu  s'engager 
personnellement,  mais  bien  engager  son  père  qui  était  réelle- 
ment et  immédiatement  intéressé  ;  mais  cela  ne  l'empêchait 
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pas  d'affir  avec  zèle,  pour  soutenir,  comme  membre  du  comiW. 
les  iiit(^rêts  de  son  père,  de  sa  famille  et  de  ses  amis,  les  Sei- 
friu'urs  (|ui  lui  avaient  fait  l'honneur  de  le  choisir  et  nommer 
sur  ce  c(jmité,  chargé  particulièrement  par  ces  Messieurs  de 
promouvoir  et  soutenir  leurs  intérêts.  Cette  C|ualité  de  Papi- 
ncau  l'st  plus  (|Ue  confirmée,  et  est  même  manifestement  prou- 
vée, par  1  écrit  qu'il  a  fait  et  signé  de  sa  propre  main  et  écri- 
ture, en  date  du  27  décembre,  1858,  et  adressé  au  Demandeur 
"  Will  Mr.  Lovell  please  deliver  to  C.  S.  Cherrier,  Counsid  of 
"  tlie  tSeigniors,  200  copies  of  his  factum  before  the  vSeigniorial 
"  Court.  Signed,  L.  J.  A.  Papineau,  for  ihe  Seignioiial  Com- 
"  niittee."  Voici  la  preuve  complète  que  Papineau  se  cnynit  et 
s'avouait  un  des  membres  du  comité,  mais,  assumanc  même 
(juc,  sur  sa  simple  signature,  il  pouvait  donner  des  ordres  au 
nom  du  comité  dont  il  était  un  des  membres.  Et  il  le  pouvait, 
suivant  lui  et  suivant  cet  écrit,  jusqu'au  27  décembre,  1858. 
Donc,  et,  à  plus  forte  raison,  ses  actes  et  .sa  signature,  comme 
un  des  membres  du  comité,  en  1854  et  1855,  l'obligeaient  en- 
core beaucoup  plus  certainement  et  plus  efficacement  vis-à-vis 
du  Demandeur.  Il  me  semble  que  je  pourrais  arrêter  ici,  pour 
imputer  à  Papineau  la  responsabilité  personnelle,  vis-à-vis 
du  Demandeur,  pour  les  ouvrages  que  ce  dernier  a  faits  pour 
le  comité,  et  qui  sont  réclamés  par  l'action.  Mais  je  vais  con- 
tinuer à  chercher,  et  je  trouverai  cette  responsabilité  dans  la 
preuve  testimoniale,  afin  de  répondre  plus  satisfactoirement 
au  dissentiment  du  savant  président  de  la  Cour.  Je  vais  citer 
quelques  passages  des  dépositions  de  Wurtele,  un  des  défen- 
deurs entendu  comme  témoin,  après  avoir  prouvé  que  les 
quatre  Défendeurs  étaient  membres  du  comité,  et  fait  la 
preuve  de  l'écrit  filé  le  4  mai,  1864,  étant  un  ordre  par  écrit, 
signé  par  lui,  comme  secrétaire  du  comité,  il  dépose  comme 
suit  :  "  To  the  best  of  my  recollection.  Défendant  Papineau 
"  was  a  pretty  regular  attendant  at  the  meetings  of  the  Com- 
"  niittee."  Il  était  présent  à  une  assemblée  du  comité,  à  la- 
quelle Papineau  avait  prétendu,  seul  contre  les  autres  Défen- 
deurs, que  les  avocats  des  Seigneurs,  Cherrier  et  Dunkin, 
devaient  payer  eux-mêmes  leurs  frais  des  factums,  mais,  dit-il, 
"  his  opinion  was  overruled  hy  the  majority."  Cela  prouve 
que  Papineau  agissait  scrupuleusement,  et  qu'il  voulait  écono- 
miser les  fonds  du  comité,  mais  ça  ne  fait  que  confirmer  qu'il 
agissait  activement  comme  membre  de  ce  comité.  Plus  loin, 
dans  sa  déposition,  lorsqu'il  a  été  tran.squestionnéjpar  Papi- 
neau sur  le  fait  que  ce  dernier  n'avait  souscrit  la  'liste  de 
souscription  que  comme  représentant  son  père  pourj"$100, 
Wurtele  s'exprime  ainsi  :  "  It  was  well  known  that  Papineau 
"  was  not  a  Seignior,  and  that  he  acted  throughout  as  repre- 
"  senting  his  father,  except  on  the  committee  of  which  he  was 
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"  u  jn'VHtmid  ineinbor."  Kn  effet,  coci  ne  cuiiiprcnd  et  s'cxpli(|ue 
f'jicik'ineiit,  coiiuiie  je  l'ai  dit  ci-dossus.  l'upinettu,  lo  fils,  su 
faillit  un  pluiHir  et  un  devoir  <Ie  Houteiiii*,  eoiiune  ineiid>re  du 
comité,  les  iutéivts  de  siv  i'anulle  et  de  ses  auiis,  mais,  quand  il 
s'agissait  de  payer,  notant  pas  encore  alors  personnellement 
intéressé,  il  ne  souscrivait  (jue  pour  son  père  dont  l'intén't 
était  immétliat.  ( 'herrier  a  été  «Mitendu,  pour  prouver  les  cir- 
constances sous  leK<juelles  il  avait  obtenu  de  Papineau  un 
ordrtj  à  Lovell,  pour  avoir  200  copies  de  son  factum  ;  lors(|u'iI 
est  transquestionné,  il  répond  (jU'il  a  demandé  au  défendein- 
Papineau  l'ordre  en  question  ;  et,  a  la  (juestion  qui  lui  est  faite, 
si  le  Défendeur  n'a  agi  pour  ciî  comité  (|ue  comme  l'agent  de 
son  père,  il  répond  :  Je  présume  qu'il  u  agi  comme  agent  «le 
son  {(ère,  mais  je  ne  pais  dire  (ju'il  ait  agi  seulement  pour  lui, 
ignorant  ce  qui  s'est  passé  dans  le  comité.  Plus  loin,  il  répond 
"qu'il  a  compris  (|Ue  les  Dé/nulcuvH,  qui  étaient  memhreu  du 
"  comité, agissaient  connue  les  agents  des  Seigneurs, ses  clients," 
Nul  doute  donc  que  l'apinoau  fut  bien  connu  de  Clierrier 
comme  un  <htt  membres  de  ce  comité.  Je  vais  maintenant  citer 
de  la  déposition  de  Papineau,  pour  y  trouver  la  preuve  et  l'a- 
veu qu'il  était  un  des  membres  de  ce  comité,  bien  qu'il  ne  fût 
f)as  un  des  Seigneurs,  et  j'insiste  à  bien  établir  cela,  parce  (|ue 
'on  me  semble  vouloir  sérieusement  prétendre  que  n'étant  pas 
alors  Seigneur,  il  n'avait  pu  être  membre  de  ce  comité.  Il  ad- 
met et  reconnaît  que  c'est  à  la  demande  de  Clierrier,  à  son 
bureau,  au  greffe,  qu'il  a  écrit  et  signé  l'ordre  du  27  décembre, 
1858,  adressé  à  Ijovell.  A  la  (juestion  :  "  Ls  it  not  true  that 
"  you  were  a  member  of  the  said  Seigniorial  committee  ?"  Il 
répond  :  "  The  Seigniorial  committee  was  a  name  assumed  for 
"  convenience,  by  u  few  gentlemen  appointed  at  a  convention 
"  of  certain  Seigniors,  who  wished  to  liave  their  rights  repre- 
"  sented  and  defended  before  the  Seigniorial  Court.  Thèse 
"  gentlemen,  as  agents  of  Sei<ïniors,  weve  to  retain  as  counsel 
"  before  said  Court,  Dunkin  and  Cherrier,  and  were  to  collect 
"  funds  and  subscriptions  to  pay  said  counsel.  Such  timti  their 
"  mission.  1  was  one  of  those  gentlemen  agents  of  the  said 
"  Seignior.s."  Avec  cet  aveu,  il  est  inutile  de  chercher  plus 
longtemps  la  preuve  (jue  Papineau  fut  membre  de  ce  comité, 
et,  connue  nous  avons  d'ailleurs  la  preuve  que  ces  quatre  Dé- 
fendeurs, comme  membres  du  comité,  et  en  cette  qualité,  ont 
employé  le  Demandeur  pour  faire  les  impressions  dont  il  ré- 
clame la  balance  il  faut  nécessairement  arrivera  la  conclusion 
que  les  quatre  Défendeurs  doivent  être  condamnés.  Si  les  Dé- 
fendeurs membres  de  ce  comité,  ont  exécuté  leur  mandat,  ainsi 
que  Papineau  semble  vouloir  le  dire,  ou  le  faire  supposer,  dans 
sa  réponse  ci-dessus,  certes,  ils  n'en  sont  pas  moins  respon- 
sables, pour  la  balance  restant  due  au  Demandeur,  sur  tous 
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]i>s  ouvrages  d'iinpri'HHions  (|u'il  a  faits  {xnir  ce  coinitô,  ou  Htnis 
les  nnlroH  do  ce  comité  ou  du  Hccrétuire  du  coiniU''.  .lu^'ciiH'ut 
("iiitiniié. 

l'iijtiiu'uu  iippenU'd   froiii   tlii.s  jud^nieiit  to  tlic  (îourt  of 
(Quitus  Heiicli,  in  u]>f  ;iil. 

Cakon,  .1.  :  Action   contre  qiuitre   défendeurs,  comité  sei- 
;,fnt'iirial.  Trois  ont  iicqui«'scé  uu  jugement  de  Révision.  Papi- 
iieuu  seul  appelle,    Cet  aci|uiescenient  des  trois  ne  saurait 
nuire    à   l'Appelant,    ainsi    (ju'il    le    prétend,   ])arce    (pie    ses 
inuyens  de  défense  sont  autres  (pie  ceux  des  autres  Défen- 
ilt'urs,  (pli,  eux,  auraient  été  justement  condamnés,  tandis  (pio 
lui   l'aurait  été   injusti^iiutnt.  Cet   acquiescement,    du    moins, 
parfaitement  d'accord  avec  la  preuve,  établit,  (plant  à  toiis  Uss 
Défendeurs,  l'Apjielant  comme   les  autres,  les  faits  Ruivantfl, 
sur  lesquels  il   ne  me  reste  aucun  doute,  savoir  :   lo.  L'exis- 
tence et  la  conqujsition  du  conuté,  sous  le  nom  d(!  ('omité  Sei- 
Lçueurial.  2o.  Que  le  Défendeur  (A|)pelant)  (;u  a  fait  partie, 
(li's  le  moment  de  sa  f()rmati(-)n,  et  tout  le  temps  qu'il  a  dun?. 
So.  Que  le  comité   était  char;>é  de  surveiller  les  intérêts  des 
si'ifjiieurs  (souscripteurs),  et  de  faire  à  cet  etf'jt  ce  (jui  était 
])ar  eux  ju^'é  nécessaire,   sans  spécification   spéciale  de  ses 
iittriltutions.    4o.   Que   les  impressions  dont   Lovell    réclanio 
paiement  oivt  été  par  lui  faites,  et  qu(!  le  prix  en  est  correct. 
!)o.  Qu'elles  ont  été  faites  par  l'ordre  du  comité,  à  la  connais- 
sance, au  vu   et  su,  avec  l'assentiment  de  S(;s  membres,  ou  du 
moins  de  quelques-uns  o\i  (pielqu'un  d'eux.  Ces  faits,  abon- 
(limiiiient  prouvés  ou  admis,  expli(|uent  assez  pounpioi  les  Dé- 
i'tinleurs,  C.    Faugman  et  VV^irtele,  après  avoir  contesté   la 
•Icniande  dirigée  contre  eux,  ont  ensuite  acquiescé  au  juge- 
URiit  (pli  les  condamnait  chacun  à  payer  la  même  somme  (jue 
cille  poui-  laquelle   Papin(>au   a  pris  le   présent  appel.  CJette 
(ilHéicnce  suggère  la  nécessité  d'examiner  savoir,  si  de  fait, 
ainsi  (|u'il  le  prétend,  il  a  à  invo(|Uer  des  moyens  de  défenses 
(|Uo   les  autres  n'avaient   pas.    Ces  moyens   sont  ceux  qu'il 
iillègue  dans   son  exception:  lo.  Qu'il  n'était  pas  seigneur  et 
n'avait  aucun  intérêt  personnel  comme  t(!l.  2o.  Que  tout  ce 
(ju'il  a  fait  l'a  été  au  nom  et  p()Ur  son  père,  (jui,  lui,  était  sei- 
ffni'ur  et  qu'il  repirsentait  comme  son  mandataire   et  rien  de 
]iius.  oo.  (^u'il  n'est  jjas  responsable  des  actes  et  engagements 
lie  Wuitele  (jui  était  bien  le  secrétaire  de  ce  comité,  mais  non 
son  agent  et  autorisé  aie  lier.  4o.  Qu'il  n'a  eu  avec  le  Demandeur 
aucune  communication  personnelle  ni  directe,  ni  indirecte  au 
sujet  des  impressions.    Qu'il  ne  fût  pas  seigneur  lui-nu'me,  la 
cliuse  est  admise,  mais,  comme  il  est  établi  ()ue  cependant,  il 
était  bien  et  dûment  membre  actif  et  ogissant  du  comité,  dé- 
iiiontre  (|u'il  n'était  pas  nécessaire  d'être  seigneur  pour  faire 
partie  du  comité  ;  quq,  d'ailleurs,  quoiqu'il  ne  fût  pas  seigneur, 
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son  père  l'était,  et  que  partant,  il  avait  grand  intérêt  à  voir  à 
ce  que  les  seigneurs  obtinssent  justice  et  ne  fussent  pas  privés 
de  leurs  droits.  Le  défaut  de  sa  qualité  de  seigneur  n'est  donc 
d'aucune  importance  dans  la  cause.  Il  n'est  pas  mieux  fondé 
dans  sa  prétention  qu'il  n'a  agi  que  pour  et  au  nom  de  son 
père,  et  que,  si  quelqu'un  a  été  lié  par  ses  actes,  c'est  son  com- 
mettant que  le  Demandeur  connaissait  et  auquel  il  aurait  dû 
s'adresser.  Rien  ne  prouve  qu'il  en  ait  été  ainsi,  que  ce  soit  au 
nom  de  son  père  que  l'Appelant  agissait,  surtout,  que  le  De- 
mandeur savait  ou  devait  savoir  que  la  chose  était  ainsi  ;  tout, 
au  contraire,  fait  voir  que  dans  tous  les  cas,  l'Appelant  a  agi 
en  son  propre  et  privé  nom,  comme  les  autres  membres  du 
comité  ;  que  rien  n'a  été  fait  ni  dit  qui  fût  de  nature  à  indi- 
quer au  Demandeur,  que,  sous  ce  rapport,  il  y  avait  une  diffé- 
l'ence  entre  lui  et  les  autres,  la  souscription  faite  au  nom  de 
son  père,  n'avait  pas  et  ne  pouvait  avoir  ce  caractère  et  ce 
résultat  ;  cette  inférence,  si  elle  était  possible,  serait  repous- 
sée victorieusement  par  la  lettre  ou  note,  du  27  décembre 
1858,  adressée  au  Demandeux*,  lui  enjoignant  de  livrer  à  mon- 
sieur Cherriei*  les  copies  du  factum  qu'il  demandait,  laquelle 
note  était  non  seulement  signée  de  l'Appelant,  en  son  propre 
nom,  et  non  comme  agent  de  son  père,  mais  bien  agissant 
pour  et  au  nom  du  comité  seigneurial  dont  il  était  membre,  à 
la  connaissance  de  l'Appelant,  cette  déclaration,  faite  à  l'é- 
poque en  question,  ne  laisse  aucun  doute  qu'alors  l'Appelant 
se  regardait  comme  ayant  été  et  étant  encore  membre  du 
comité  qu'il  prenait  sur  lui  de  représenter,  et  donnait  sûre- 
ment bon  droit  au  Demandeur  de  croire  qu'il  agissait  au  nom 
et  en  la  qualité  qu'il  prenait  en  signant  la  dite  note.  Mai.s,  dit 
encore  l'Appelant,  Wurtele  n'était  que  le  secrétaire  de  ce 
comité,  comme  tel,  il  était  de  son  devoir  de  tenir  note  des 
délibérations,  faits  et  gestes  de  ses  membres,  et  d'enregistrer 
leurs  résolutions  et  décisions,  mais  il  n'avait  pas  le  droit  de 
les  compromettre,  et  de  les  lier  par  des  dépenses  de  l'impor- 
tance de  celles  encourues  par  les  impressions  dont  il  s'agit; 
pour  qu'il  eût  eu  ce  droit,  il  aurait  fallu  qu'il  fût  l'agent 
reconnu  et  autorisé  du  comité.  D'abord,  il  n'est  pas  correct  de 
dire  que  Wurtele  n'était  que  secrétaire  du  comité,  il  en  était 
en  même  temps  membre,  et,  d'après  la  preuve,  le  plus  actif  et 
le  plus  agissant  de  tous.  Comme  membre,  il  pouvait  agir 
valablement  pour  le  comité,  et  lier  les  autres  dans  tout  ce  qui 
était  dans  les  attributions  de  l'espèce  de  société  qu'ils  avaient 
formée  entre  eux.  Si,  conmie  on  le  prétend,  il  était  tenu  d'en- 
registrer les  délibérations  et  procédés  du  comité,  c'était  aux 
autres  membres,  et  à  l'Appelant  en  particulier,  à  protester 
contre  les  actes  (|u'aurait  faits  Wurtele,  et  qu'il  n'aurait  pas 
approuvés:  le  silence  est  une  approbation,  une  ratification  qui 


DE  LA   PROVINCE   DE  QUÉBEC. 


206 


les  rend  responsables  de  ces  actes,  comme  s'ils  eussent  été 
faits  par  eux-mêmes.  Il  est  en  preuve  que,  dans  une  occasion 
où  il  s'agissait,  en  comité,  où  assistaient  tous  les  membres  le 
composant,  de  partie  des  impressions  dont  il  est  question, 
l'Appelant  s'opposa  à  ce  que  l'un  des  factums  des  avocats  fût 
imprimé  aux  frais  du  comité  ;  mais  que  cette  opposition  de 
l'Appelant  ne  fut  pas  accueillie  par  les  autres,  qui  décidèrent 
que  le  document  serait  imprimé  comme  demandé,  décision  à 
laquelle  l'Appelant  se  soumit  sans  protestation.  C'était  pour 
lui,  là,  une  occasion  favorable  de  faire  savoir  au  Demandeur 
qu'il  ne  se  tiendrait  pas  pour  responsable  des  dépenses  aux- 
quelles il  s'était  opposé,  et  qui  étaient  faites  malgré  lui  ;  ne 
l'ayant  pas  fait,  il  est  censé  avoir  approuvé  cette  décision  de  la 
r..ajorité,  et  donné  lieu  au  Demandeur  de  croire  qu'il  était, 
comme  son  collègue,  responsable  des  ouvrages  ainsi  résolus, 
et  de  tous  ceux  ordonnés,  au  nom  du  comité,  par  leur  secré- 
taire reconnu.  C'est  donc  à  tort  que  l'Appelant  prétend  que 
Wurtele  n'était  pas  l'agent  du  comité,  et  qu'il  ne  liait  pas  tous 
ses  membres,  quant  aux  dépenses,  qu'il  ordonnait  en  son  nom. 
Ce  qui  précède  répond  suffisamment  à  la  dernière  prétention 
(le  l'Appelant,  lorsqu'il  dit  qu'il  n'est  pas  tenu,  parce  qu'il  n'a 
eu  avec  le  Demandeur  aucune  communication  ni  directe, 
ni  indirecte.  D'abord,  il  est  difficile  de  ne  pas  trouver  une 
comi.iunication  très  directe  dans  la  note  qu'il  adressait  au 
Demandeur,  le  27  décembre  1858,  lui  enjoignant  de  livrer  les 
copies  de  factums  deiuandées  par  Cherrier,  et  dont  il  a  été 
fait  mention  plus  haut.  Si  l'Appelant  n'avait  rien  eu  à  faire 
avec  les  impressions  exécutées  par  le  Demandeur,  quel  droit 
avait-il  de  le  requérir,  d'en  délivrer  deux  cents  copies,  et  cela, 
au  nom  du  comité,  comme  le  démontre  sa  signature  et  la 
qualité  qu'il  prend.  Mais,  quand  même  il  n'y  aurait  pas  cette 
preuve  d'intervention  directe,  est-il  possible  de  croire  que 
l'Appelant  ne  connaissait  pas  les  ordres  donnés  au  nom  du 
comité  pour  les  impressions  en  question,  par  le  secrétaire  et 
les  autres  membres  ;  or,  s'il  le  connaissait,  et  qu'il  ne  les  désa- 
vouait pas,  il  les  approuvait,  et  en  est  partant  responsable. 
Pour  ces  raisons,  l'Appelant  était  tenu,  comme  les  autres,  et 
a  été  bien  condamné  par  le  jugement  dont  il  est  appel.  Il 
aurait  été  loisible,  peut-être,  de  condamner  les  Défendeurs 
solidairement,  mais  il  n'y  a  pas  de  plainte  à  ce  sujet,  il  est 
inutile  d'en  parler, 

Judgment  confirmed  unanimously.  (11  J.,  p.  817  ;  14  J.,  p. 
238  et  2  L  G.  L.  J.,  p.  131.) 

R.  Roy,  Q.  C,  for  the  Appellant. 

J.  L.  Morris,  for  the  Respondent. 
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Couii  DE  Circuit,  r.lontréal,  29  octobre  18(57. 
Coram  Berthelot,  Juge. 
Leclerc  qui  tam  vs.  Bilodeau. 

Le  Demandeur  prit  à  Saint-Hyacinthe,  dix  actions  qui  tam,  on  vertu 
du  ch.  05  des  S.  R.  du  B.  C,  contre  différentes  personnes  qni  se  sont 
associées  à  d'autres  pour  construire  un  pont,  à  Saint-Hyacinthe,  dans 
nu  but  de  commerce  suivant  le  Demandeur,  et  avoir  bâti  le  dit  pont, 
reçu  des  argents  de  ceux  qui  s'en  servaient,  et  avoir  fait  divers  actes  de 
commerce  jusqu'au  jour  de  l'action,  sans  déposer  une  déclaration  de 
société,  aintiti  que  le  prescrit  le  statut. 

L'Hon.  L.  V.  Sicotte,  seul  jujïo  résidant  à  Saint-Hyacinthe,  devant 
qui  la  cause  est  portée,  fait  une  déclaration  écrite,  déposée  au  dossier 
"  qu'il  est  lu  personne  nommée  dans  l'acte  du  8  juin  1842,  constituant 
"  la  dite  société,  et  dans  l'action,  l^ouis  Victor  Sicotte,  avocat,  et  qu'il  a 
"  été  une  des  parties  A  cet  acte,  comme  intéressé  à  la  construction  <lu 
"  pont  dont  il  s'agit  dans  cet  acte,  et  un  des  propriétaires  jusqu'en  1855, 
"  époque  à  laquelle  il  a  cesisé  d'être  tel  propriétaire,  en  «'abstenant  à des- 
"  sein  de  faire  le  paiement  annuel,  tel  que  déterminé  par  l'acte  du  15 
"  mars  1854,  dont  il  est  question  dans  les  écritures." 

Jugé  :  Que  cette  déclaration  ne  donne  pas  ouverture  à  une  demande 
en  récusation.  (1) 

Le  Demandeur  alléguait  dans  sa  déclaration,  que,  le  8  juin 
1852,  par  acte  fait  devant  Mtre.  Blanchard,  à  Saint-Hj^a- 
cinthe,  Louis  Victor  Sicotte,  Joseph  C.  Perrault,  Louis  R. 
Blanchard,  Maurice  Buckley,  et  d'autres,  formèrent  une  so- 
ciété dans  le  but  de  construire  un  pont  à  Saint-Hyacinthe, 
sous  le  nom  de  La  Compagnie  du  Passage  d'Yamaska,  ce 
pont  devant  être  construit  sur  la  rivière  Yaraaska;  le  Défen- 
deur faisait  partie  de  cette  société  ;  des  argents  furent  sous- 
crits, fournis  et  payés  par  les  actionnaires,  le  pont  fut  bâti. 
Depuis  sa  formation,  la  dite  société  a  acheté,  vendu,  transpoi- 
té,  etc,  des  ponts  dans  le  district  de  Saint-Hyacinthe,  a  tenu 
des  assemblées,  nommé  des  officiers  pour  la  représenter,  a  éta- 
bli des  taux  de  péage  sur  le  dit  pont,  et  les  a  perçus,  jour  pur 
jour,  juscju'au  moment  de  l'action.  Que  la  dite  société  a  été 
formée,  et  continuée  par  le  Défendeur,  et  les  autres  membres, 
dans  un  but  de  gain,  profit  et  lucre,  et  e.st  une  société  entière- 
ment commerciale.  Que  les  Défendeurs  n'ont  pas  fait  enregis- 
trer, suivant  la  loi,  une  déclaration  de  la  société,  et  chatiue 
membre  est  passible  d'une  pénalité  de  £50  réclamée  par  l'ac- 
tion. Des  motions  to  quash  ayant  été  faites  par  tous  les  Dé- 
fendeurs, et  arguées  le  20  mars  1866,  devant  l'Hon.  juge  L.  V. 
Sicotte,  celui-ci  fit  et  déposa  dans  le  dossier  la  déclaration  sui- 

(1)  V.  art.  176  et  177  C.  P.  C. 
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vante  :  "  Louis  Victor  Sicotte,  juge  de  la  Cour  Supérieure, 
"  siégeant  dans  la  Cour  de  Circuit,  à  Saint-Hyacinthe,  t'ait 
"  connaître  aux  parties,  dans  les  différentes  causes  arguées 
"  devant  lui,  le  premier  jour  du  ternie  de  mars  courant,  dans 
"  les(]uelles  Jean  Olivier  Leclerc  est  poursuivant  qui  tain, 
"  contre  E.  Bilodeau,  L,  Blanchard,  Antoine  Casavant,  Alexis 
"  llicher,  Hypolite  Langelier,  Joseph  Richer,  Pierre  Desports, 
"  Louis  Lefebvre,  Alfred  Brien  et  Joseph  Robitaille,  qu'il  est 
"  la  personne  nommée  dans  l'acte  du  8  juin  1852,  et  dans  l'ac- 
'■  tion,  Louis  Victor  Sicotte,  avocat,  et  qu'il  a  été  une  des  par- 
"  ties  à  cet  acte,  comme  intéressé  à  la  construction  du  pont 
"  dont  il  s'agit  dans  cet  acte,  et  un  des  propriétaires  jusqu'en 
"  1855,  époque  à  lacjuelle  il  a  cessé  d'être  tel  propriétaire,  en 
"  s'abstenant  à  dessein  de  faire  le  paiement  annuel,  tel  que 
"  déterminé  par  l'acte  du  15  mai-s  1854,  dont  il  est  question 
"  dans  les  écritures.  Cette  déclaration  est  faite  pour  permettre 
"  aux  parties  de  faire  valoir  les  causes  de  récusation  qu'il  y  a 
"  dans  les  faits  sus-relatés.  Déclaré  cour  tenante  ce  26  mars 
'•  186(5.  (Signé,)  L.  V.  Sicotte,  Juge."  Le  Demandeur  produi- 
sait, le  30  juin  suivant,  une  demande  que  les  dossiei-s  fussent 
transmis  à  Montréal,  attendu  la  récusation  qu'il  faisait,  en 
conséquence,  du  dit  Hon.  Juge.  Cette  motion  fut  accordée  le 
même  jour  ;  les  dossiers  transmis  à  Montréal,  et  la  cause  fut 
inscrite  et  plaidée  à  Montréal,  sur  la  dite  récusation,  le  12 
mars  1867, 

M.  Paonuelo,  pour  le  Demandeur  :  Cette  déclaration  du 
juge  fut  faite  pour  permettre  aux  parties  de  récuser  le  juge, 
si  elles  le  jugeaient  convenable,  en  conformité  à  l'ordonnance 
de  1667,  titre  24,  art.  17.  D'après  l'art.  20  (même  titre,)  dans 
les  huit  jours  après  que  cette  déclaration  a  été  signifiée  aux 
parties,  l'une  d'elles  peut  récuser  le  juge  ;  c'est  ce  qui  a  été 
t'ait  par  le  Demandeur,  qui  a  déclaré  accepter  les  causes  de 
récusation  contenues  dans  cette  déclaration,  et,  en  consé- 
quence, récuser  l'Hon.  Juge.  Là-dessus,  Son  Honneur  le  Juge 
Sicotte  ordonna  le  transfert  des  dossiers  à  Montréal.  Quelques 
jours  auparavant,  les  Défendeurs  avaient  fait  une  motion 
pour  faire  déclarer  le  Demandeur  déchu  de  son  droit  de  récu- 
ser, parce  qu'il  ne  l'avait  pas  fait  dans  les  huit  joui's  qui  ont 
suivi  la  déclaration,  mais  cette  motion  fut  rejetée  parce  que 
Cette  déclai'ation  n'a  jamais  été  signifiée  au  Demandeur,  (voir 
art.  20.)  Les  Défendeurs  de  même  (pie  Son  Honneur  le  juge 
Sicotte,  paraissant  vouloir  suivre  à  la  lettre  l'ord.  de  1667,  ont 
présenté  à  cette  Honorable  Cour  une  motion,  le  12  mars  cou- 
rant, demandant  le  renvoi  des  dossiers  à  Saint-Hyacinthe, 
parce  qu'il  n'y  a  pas  de  raisons  valables  de  récusation 
contre  l'Hon.  L.  V.  Sicotte  ;  la  cause  étant  en  môme  temps 
inscrite  sur  la  récusation,  la  cour  est  appelée  à  déclarer  si 
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Son  Honneur  le  juge  Sicotte  avait  une  cause  raisonnable 
de  se  déporter  de  la  connaissance  de  cette  action,  ainsi  qu'il 
l'a  fait,  et  si  le  Demandeur  était  justifiable  d'accepter  cette 
récusation.  Les  causes  de  récusation  d'un  juge,  d'après  l'onl. 
de  16G7,  sont  très  nombreuses,  la  parenté  ou  l'alliance  du 
juge  avec  les  parties,  ou  l'une  d'elles  (titre  24,  arts,  1,3,  4), 
s'il  a  un  différend  sur  pareille  question  (id.  art.  3),  s'il  a  donné 
conseil,  ou  ouvert  son  avis,  hors  la  visitatÀonetjucjement 
(art.  (i,)  s'il  a  un  procès  devant  une  des  parties  comme  juge 
(art.  7,)  s'il  a  t'ait  des  menaces  à  l'une  des  parties  (art.  (S.) 
Enfin,  l'art.  12  finit  par  dire  "  n'entendons  aussi  exclure  les 
"  autres  moyens  de  fait  et  de  droit,  pour  lesquels  un  juge 
"  pourrait  être  valablement  récusé."  Tous  les  commentateurs 
de  cette  ordonnance  ont  mis  un  nombre  considérable  di;  cas 
de  récusation  sous  cet  énoncé  généra',  entre  autres,  celui  d'une 
amitié  considérable  (Jousse,  1  vol.,  p.  417,  où  il  cite  plusieurs 
auteurs  et  le  droit  Romain)  ;  ainsi  celui  qui  aurait  bu  et  man- 
gé souvent  avec  une  partie,  depuis  un  procès,  serait  récusable 
(id.)  "  au  surplus,"  dit  Jousse  (p.  418),  "  il  est  de  la  prudence 
"  d'un  juge  de  se  déporter  de  la  connaissance  d'une  cause  où 
"  son  ami  est  intéressé,  surtout  si  cette  amitié  est  intime  :  il  y 
"  a  même  souvent  beaucoup  plus  de  raison  de  se  récuser  pour 
"  cette  cause  que  pour  celle  de  parenté."  L'Hon.  L.  V.  Sicotte 
tombe-t-il  dans  quelqu'un  de  ces  cas  ?  Le  Demandeur,  tout  en 
ayant  la  plus  grande  confiance  dans  l'impartialité  et  la  justici' 
de  l'Hon.  Juge,  ose  affirmer  qu'il  avait  le  droit  de  le  récuser 
ainsi  qu'il  l'a  t'ait.  "  Le  principe  général,  en  matière  de  récu- 
"  sation,  dit  Pigeau  (1  vol.,  p.  364,)  est  que,  toutes  les  t'ois 
"  qu'un  juge  a  quelque  intérêt  à  favoriser  une  partie,  intérâ 
"  de  sauff,  intérêt  personnel,  hdérét  d'amour- propre,  il  est 
"  récusable,  les  cas  supposés  par  le  tit.  24  de  l'Ord.  de  1()G7, 
"  ne  sont  qu'une  partie  des  conséquences  de  ct^  principe."  Il 
est  évident,  en  effet,  que  tous  les  cas  énoncés  ci-dessus  tombent 
sous  l'un  ou  l'autre  de  ces  trois  grands  motifs.  Or  l'Hon.  L.  V'. 
Sicotte  a  été  l'un  des  fondateurs  de  l'association  incriminée, 
il  en  a  été  même  l'un  des  directeurs,  et,  je  crois,  le  prési- 
dent, la  loi  qui  exige  l'enregistrement  de  la  déclaration  de 
toute  société  commerciale  existait  alors  (en  1852)  ;  son  de- 
voir, comme  directeur,  et,  surtout  conmie  président,  était  de 
faire  enregistrer  cette  déclaration,  afin  de  mettre  tous  les 
membres  de  cette  société,  la  plupart  cultivateurs  sans  ins- 
truction et  se  confiant  en  ses  lumières,  et  pour  se  mettre 
lui-même  à  l'abri  de  la  présente  poursuite  ;  il  reste  deux  ans, 
au  moins,  l'un  des  directeurs,  et  cette  déclaration  n'est  pas 
produite  ;  ne  doit-on  pas  présumer  :  lo.  Ou  qu'il  a  donné  alors 
son  avis,  comme  avocat,  que  cette  société  ne  tombait  pas  sous 
l'effetjde  cette  loi,  comme  les  Défendeurs  le  prétendent  aujoui- 
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d'iiui.  Cette  préHoniption  n'est-elle  pas  raisonnable  ?  alora, 
comme  ayant  donné  son  avis,  il  est  récusable  ;  c'est  l'un  des 
cas  formels  de  l'ord.  2o.  Ou  bien  les  actionnaires  pourront  lui 
dire  :  "  M.  le  Juge  Sicotte,  alors  avocat,  actionnaire  et  direc- 
teur (le  la  société  du  pont  pendant  deux  ans,  savait  qu'il 
dovait  faire  enregistrer  une  déclaration  de  société  pour  nous 
actionnaires,  qui  nous  confiions  en  lui  !  il  savait  qu'il  exposait 
chacun  de  nous  à  une  pénalité  de  cinquante  louis,  cependant, 
il  est  resté  inactif,  n'a  pas  déposé  la  déclaration  requise,  et, 
aujourd'hui,  par  sa  faute,  nous  sommes  poursuivis  !  "  Pense- 
t-on,  abstraction  faite  de  la  personne  de  l'Hon.  Juge,  qu'il  soit 
possible  de  supposer  qu'il  n'y  aurait  pas,  dans  tous  les  cas,  une 
(|uestion  d'amour-propre  au  fond  de  cette  affaire,  pour  le  di- 
recteur, l'avocat  et  l'actionnaire  devenu  juge  ?  2e.  L'Hon.  M. 
Sicotte  était  lui-même  le  meilleur  juge  de  cette  cause  de  récu- 
sation :  "  Le  juge  pénétré  des  sentiments  qui  conviennent  à 
"  son  caractère,  dit  Pigeau  (vol.  1  p.  363),  ne  doit  pas  attendre 
"  qu'on  le  récuse  ;  la  justice,  le  respect  de  soi-même,  d'accord 
"  avec  la  loi,  lui  recommandent  de  s'abstenir,  et  d'exposer  les 
"  raisons  qu'il  croit  avoir  de  le  faire  "  ce  qui  est  sage  et  con- 
venable, et  je  ne  crois  pas  qu'un  juge,  son  égal,  lui  commande 
de  siéger  dans  une  cause  dont  il  s'est  déporté,  à  moins  que  ce 
ne  filt  pour  une  raison  si  futile  et  si  frivole  qu'elle  ne  puisse 
soutenir  l'examen  le  plus  bienveillant,  ce  qu'il  serait  ridicule 
de  soutenir  ici  ;  or,  du  moment  qu'il  y  a  matière  à  raisonne- 
ment, la  récusation  du  juge  doit  être  acceptée,  et  je  crois  qu'il 
serait  plus  insultant  de  rejeter  sa  récusation  volontaire,  comme 
fiivole,  que  de  l'accepter  et  le  décharger  d'un  fardeau  souvent 
bien  lourd  pour  sa  délicatesse.  Voilà  ce  (jue  le  Demandeur 
soutient,  en  supposant  que  cette  partie  de  l'ordon.  de  1667  fût 
encore  la  loi  du  pays  à  ce  sujet,  mais  le  Demandeur  soinnet 
i|u'elle  est  tombée  en  désuétude  depuis  longtemps,  et  il  en 
appelle  à  l'expérience  de  votre  Honneur  à  ce  sujet.  Du 
moment  qxi'un  juge  a  déclaré  qu'il  connaissait  une  cause  de 
récusation  en  sa  personne,  on  l'en  croit  à  sa  parole,  et  il  est 
exempt  de  siéger  dans  cette  affaire,  sans  qu'on  lui  fasse  de 
procès  à  ce  sujet  :  cette  coutume  est  aujourd'hui  si  universelle 
(lu'il  est  inutile  d'y  insister  davantage  ;  elle  a  pris  son  origine 
en  France  même,  car  Pigeau  (p.  364)  nous  rapporte  que,  dans 
les  "  provinces  il  est  d'usage  très  fréquent  de  faire  le  déport, 
"  et  de  décider  l'affaire  sans  qu'il  ait  été  déclaré  valable.  Il  y 
"  a  même  des  juges  qui,  sans  faire  de  déclaration,  s'abs- 
"  tiennent  du  jugement."  Or.  une  loi  ne  s'abroge  pas  seule- 
ment par  une  autre  loi  formelle,  mais  encore  par  le  non  usage, 
et  le  Demandeur  invoque  la  pratique  de  cette  cour  d'accepter 
sans  procès  la  récusation  volontaire  d'un  juge.  3e.  Enfin,  sup- 
posant tous  ces  motifs  insuffisants,  il  en  est  un  péremptoire  : 
TOME  XVII.  14- 
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il  osfc  formulé  comme  suit  par  le  Demandeur  ;  "L'Hon.L.  V. 
Sicotte  a  un  intérêt  personnel,  dans  les  présentes  poureuitcs, 
puisque,  vis-à-vis  des  tiers,  il  est  encore  membre  de  la  société 
incriminée,  et  passible  lui-même  de  la  pénalité  de  cinquante 
jouis,  de  la  même  manièinî  que  les  Défendeurs  dans  ces  diffé- 
rentes causes,  pour  n'avoir  pas  déposé  la  déclaration  requise 
de  formation  do  société."  Cette  proposition  est  basée  sur  le 
^lême  chapitre  65  des  S.R.  du  B.C.  ;  la  sect.  1ère  §2  dit:  cette 
déclaration  contiendra  les  nom,  surnom,  qualité  et  "  résidence 
"  de  chaque  associé,  et  les  nom,  titre  ou  raison,  sous  lestjuel» 
"  ils  conduisent  ou  entendent  conduire  les  affaires,"  &c.,  et  le 
par.  3  ajoute  :  "  Une  semblable  déclaration  sera  déposée  de  la 
"  même  manière  chaque  fois  qu'il  y  a  quelque  ehdngeraciU 
"  ou  mocllfication  dans  le  personnel  de  la  société,  ou  tlans  le 
"  nom,  titre  ou  raison  sous  lesquels  la  société  entend  conduire 
"  ses  affaires."  Enfin  la  sect  3e  déclare  :  "  Et  nul  si}j;natjiire  ou 
"  associé  ne  aéra  considéré  comme  n'étant  plus  associé,  avant 
"  qu'une  nouvelle  déclaration,  consultant  ce  chanfjement  dans 
"  la  société,  n'ait  été  faite  et  déposée,  en  la  manière  ci-dessus 
"  prescrite,  par  lui  ou  par  ses  associés,  ou  par  l'un  d'eux."  Or, 
il  est  allégué,  dans  la  déclaration,  qu'il  n'a  jamais  été  déposé 
de  déclaration  de  société,  ni  aucune  autre  quelconcjue,  et  la 
déclaration  de  l'Hon.  L.  \^  Sicotte  constate  qu'il  n'a  cessé  de 
faire  partie  de  la  société  (ju'en  cessant,  à  dessein,  de  co  itinuer 
les  paiements  requis  par  l'acte  d'association.  Vis-à-vis  de  ses 
co-associés,  ce  défaut  de  paiement  de  l'Hon.  L.  V.  Sicotte  pou- 
vait être  suffisant  pour  le  priver  des  bénéfices  de  la  société; 
mais  n'ayant  pas  fait  et  déposé  une  déclaration  qu'il  avait 
cessé  d'être  membre  de  la  société,  ainsi  qu'il  était  tenu  de  le 
faire  par  le  3me  par.  de  la  1ère  section,  il  a  continué,  vis-à-vis 
des  tiers,  à  être  membre  de  la  société  incriminée,  il  est  consi- 
déré comme  étant  encore  associé,  suivant  la  sect.  3r  Donc 
l'Hon.  Juge  Sicotte,  étant  encore,  suivant  les  termes  formels 
de  la  loi,  co-associé  des  Défendeurs,  vis-à-vis  des  tiers,  est  en- 
core, comme  eux,  soumis  à  la  pénalité  de  cinquante  louis;  il  a 
donc  un  intérêt  personnel  à  favoTiner  l'une  des  partiex,  il  a 
donc  agi  sagement  en  se  récusant.  Le  Demandeur  réfère,  en 
outre,  sur  la  nécessité  de  l'enregistrement  de  la  dissolution  de 
société,  ou  d'un  changement  dans  le  personnel,  à  une  cause;  de 
Jackson  vs.  Pauje  et  al.,  (1)  dans  laquelle  votre  Honneur  a 


(i)  Le  ptvrugraphe  1  tle  la  sect.  H  du  chapitre  G5  dea  S.  R.  H  C,  se  lirait 

'joiniiie  suit  :  "  Toute  personne  qui  a  signé  la  déclaration  ne  pourra  eu  cou- 

i.-.jt'!r  le  contenu  à  rencontre  d'aucune  partie  quelcon(|Ue  ;  et  toute  peraoïuie 

'   l'a  signée,  ut  qui  est  réellement  un  des  membres  de  la  société  y  niuiitiou- 

h.Af    lorsque  la  déclaraticm  a  été  faite,  ne  pourra  pas  non  plus  faire  telle  cou- 

t.ioii  à  rencontre  d'aucune  partie  cjui  n'est  pas  meninre  de  lu  socioti.'  ;  et 

signataire  ou  associé  ne  sera  considéré  comme  n'étant  plus  associé,  iivaiit 

«|U  oiie  nouvelle  déolaratiou,  constatant  ce  changeiiittut  dans  la  société,  n'ait 
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(Iceidô.  suivant  lo  statut,  que,  inônie  une  dissolution  notariée 
(](,'  société  n'était  pas  suffisante  pour  décharfjcr  l'ex-associé  des 
olili^'iitions  résultant  de  l'état  d'associé,  lorscju'une  déclaration 
(lo  dissolution  n'avait  pas  été  enrefjistrée  ;  ot  votre  Honneur 
l'éFérait  à  une  cause  de  Miwpkjf  vs.  PaUje,  (1)  J'attirerai  en- 
coro  l'attention  de  la  cour  sur  inie  cause  de  Tilorier,  rapportée 
(iiuis  Troplon^,  2  vol.  Société,  No.  !)0.'i,  p.  î{7î),  où  il  a  été  déci- 
dé (jue,  plus  de  vin^t  ans  après  la  di.ssolution  d'une  .société 
jKtr  la  mort  du  principal  associé,  la  société  existait  encore 
ris-()-niH  des  tiia's,  parce  (|ue  les  associés  n'avaient  j)as  publié 
cotte  di.ssolution,  aux  termes  do  l'art.  40  du  code  de  conunorce, 
sur  lequel  notre  statut  est  basé  ;  ce  jugement  fut  dotnié  en 
])reinière  instance,  continué  en  appel,  et  il  a  aussi  dû  être  con- 
tinué, en  cassation,  puùsque  Troplong  (pli  forniait  partie  de 
cotte  dernière  cour,  établit  clairement  (p.  381  et  2)  que  ce 
juffomont  est  conforme  aux  principes.  (Voir  17,  Sirey,  2'  partie, 
p.  lt>3,  affaire  Prédelys,  (2  Août  1817.)  En  voilà  certes  plus 
qu'il  n'en  faut  pour  établir  (jue  l'Hon.  L.  V.  .Sicotte  avait  de 
justes  raisons  pour  s'abstenir  de  connaître  de  ces  différentes 
causes,  et  pour  empêcher  (ju'un  juge,  son  égal  aux  yeux  de  la 
loi,  lo  force  d'en  prendre  connaissance. 

"  La  cour,  considérant  que  la  déclaration  faite  par  l'Hono- 
rable juge  Louis  Victor  Sicotte,  en  date  du'2()  mars,  18()(),  ne 
(lomie  pas  ouverture  à  la  demande  en  récusation  présentée  de 
lîi  part  du  Deuiandcur  le  îiO  juin  1860,  et  iju'il  ny  a  pas  lieu 
d'ordoimer,  en  conséquence  d'icelle,  la  transmi.ssion  du  record 
à  la  cour  de  circuit  pour  ce  District  a  renvoyé  la  demandeen 
récusation,  et  ordonne  (jue  le  dossier  en  cette  cause  soit  remis 
ot  renvoyé  au  greffe  de  la  cour  de  circuit  dans  et  pour  le  Dis- 
trict de  Saint-Hyacinthe,  par  le  greffier  de  cette  cour  à  Mont- 
réal, pour  qu'il  soit  procédé  ainsi  (pie  de  droit,  et  qu'il  pourra 
appartenir  en  la  dite  cause,  et  sans  égard  à  la  demande  en  ré- 

rli'  faite  et  déposée  en  la  manière  ui-dessus  prescrite,  par  lui  ou  par  ses  tuigo- 
uii's,  ou  par  l'un  d'eux."  Il  a  été  iuj^é,  scms  ces  dispositions,  que  1° associé  qui, 
lors  (le  l'enregistrement  d'une  di^claration  de  la  société,  était  nxinlire  de  cette 
société,  mais  ([ui  a  cessé  d'en  faire  jiartie,  de{)uiB  sa  dissolution  constatée  pur 
acte  (levant  notaire,  mais  dont  une  déclaration  de  dissolution  n'a  |)a8  été  en- 
registrée, est  rusponsalde,  visiVvis  des  tiers  qui  ont  contracté  avec  un  des 
aneicns  associées, (pli  a  continué  à  faire  affaire  seul  sous  la  même  raison  sociale, 
depuis  sa  dissolution,  et  il  doit  être  coudamiu^,  comme  tel,  dans  une  poursuite 
intentée  contre  les  mcml>re8  de  la  société,  telle  (jue  d'abord  enregistrée,  art. 
\KVi.  Jark;ion  vs.  Paii/e  cl,  al.,  ('.  S.,  Montréal,  27  mars,  18(i2,  liurthelot,  .J., 
K  J.,  p.  105  et  )0  R.  j".  R.  Q.,  p.  202. 

(1)  Le  signataire  d'une  déclai'ation  de  société  enregistrée  sous  les  disposi- 
tions (le  la  section  I  du  chapitre  05  S.  R.  H.  (î  ,  intitulé  "Acte  concernant 
les  sociétés,"  est  considéré  coiunie  étant  encore  membre  de  cette  société,  et  est 
i'(;sii(msable  des  dettes  contractées  par  elle  depuis  sa  dissolution,  si  une  décla- 
liition  (le  sa  dissolution  n'a  pas  été  enregistrée  conformément  à  la  section  'A  du 
'lit  stiitut,  art.  IS.V)  C.  (J.  Miir/iln/  vs.  /'«/«/c  ^1  (i/.,  C  S.,  Montréal,  .'iO  novum- 
liiv,  IS«I,  5.I.,  p.  .'«net  !)  K.  .I.'R.  ().,  p.  357. 
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cusation,  avec  dépens,  ainsi  qu'il  pourra  appartenir.    (12  ./., 
p.  20  et  4  L.  a  L  J.,  p.  42.) 

S.  B.  Naole,  pour  les  Demandeurs. 

S.  Pagnuelo,  conseil. 

Papineau  et  MoRRisoN,  pour  certains  Défendeurs. 

Chaonon,  Sico'iTE  et  Lan'ctot,  pour  d'autres  Défendeurs. 


0API&8. 

Sui'ERiOR  C(JURT,  Sherbrooke,  28rd  Deceinber,  18(37. 
Coram  Shdrt,  J. 
HiNGSTON  vs.  McKenty. 

The  Défendant  was  arreoted  at  the  instance  of  tbe  Plaintiff,  under  a 
warrant  of  arreat,  issiied  by  a  cominiRsioner  for  taking  affidavits,  to  be 
used  in  the  Superior  Court,  and  which  empowered  the  gaoler  to  detain 
the  Défendant  "  for  forty-eipht  hours,  and  no  longer,  unlesa  before  tlie 
expiration  of  that  time  a  writ  of  capiasad  rexpondenduin,  be  duly  serveil 
upon  him."  No  writ  of  captas  was  served  within  the  forty-eight  hours, 
laut  the  Défendant  was  detained  for  two  days  longer,  wlien  the  writ  of 
capias  iHSued  in  this  cause  was  served  upon  him  in  gaol. 

Ile.ld:  ïhat  the  détention  of  the  Défendant  after  the  expiration  of  tlie 
perioù  of  forty-eiglit  hours  was  illégal,  and  that  the  arrest  niade  under 
the  writ  of  capias  wliile  tlie  Défendant  was  so  illegally  detained  was 
void,  and  the  Défendant  was  discharged  froui  custotly,  upon  bis  iieti- 
tion  to  that  effect.  (1  ) 

The  Défendant  was  arrested  on  the  8th  May,  1866,  under  a 
warrant  of  arrest  issued  at  Plaintift's  in.«!tance,  by  John 
Thornton,  a  commissioner  for  taking  affidavits  to  be  used  in 
the  Superior  Court,  under  Con.  Stat.,  L.  C,  c.  83,  s.  53,  and 
was  delivered  into  the  custody  of  the  keeper  of  the  gaol,  at 
Sherbrooke,  at  9  a  m.,  of  the  8th  May.  The  warrant  of  arrest 
was  in  the  forni  given  by  the  Statute,  directing  the  gaoler  to 
detain  Défendant  for  forty-eight  hours  and  no  longer,  unless, 
within  that  time,  a  writ  of  capias  be  duly  served  upon  him. 
No  writ  of  capias  was  served  within  the  forty-eight  hours, 
but  Défendant  was  nevertheless  detained  in  gaol  until  11  a.m. 
of  the  13th  May,  when  the  writ  of  capias  was  served  upon 
him.  The  Défendant  petitioned  the  Court  to  be  discharged 
from  custody,  upon  the  ground  that  his  détention,  after  the 
expiration  of  forty-eight  hours,  was  illégal,  and  that  his  sub- 
séquent arrest,  at  the  suit  of  the  same  party,  while  so  illegally 
detained,  at  his  instance,  was  also  illégal,  and,  on  the  further 
ground  that  the  commissioner  who  issued  the  original  warrant 

0)  V.  art.  813  C.  P.  C. 
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of  arrost  hud  neglecfced  to  transmit  a  duplicate  thereof,  together 
with  the  original  of  tho  aflliduvit  upon  which  it  was  founded, 
to  the  Prothonotary  of  the  Superior  Court,  as  required  by 
Cou.  Stat.,  L.  C,  c.  iS;i,  s.  55.  It  appearod  that,  before  the  ex- 
jiiration  ot  the  forty-eight  hoiirs,  the  Deputy  Sheriff  called 
at  the  gaol,  and  verbally  directed  the  gaoler  to  detain  Défen- 
dant until  further  ordors,  but  he  did  not  see  Défendant,  and 
iiothing  further  was  donc  until  the  13th  May,  when  the  writ 
of  capicis  was  served. 

BoRLASE,  for  Défendant  :  The  arrest,  under  the  writ  of  ca- 
P'kis  is  in  the  nature  of  a  detainer,  and  the  original  détention 
of  Défendant,  under  the  warrant  of  the  commissioners  being 
illégal,  the  second  detainer,  at  the  suit  of  the  same  person  is 
irregular  also.  Where  a  Défendant  had  been  arrested,  and  was 
«lischarged  on  the  ground  of  a  defect  in  the  affidavit  of  debt, 
and  a  new  detainer,  for  the  sanie  cause  of  action  was  lodged 
against  him,  on  the  day  of  his  discharge,  in  the  Fleet  prison 
where  he  was  then  confined,  it  was  held  that  such  detainer 
was  irregular,  and  the  Court  ordered  the  Défendant  to  be 
discharged  ont  of  custody,  Claufjhton  vs.  Farqu/iarson  7, 
Moore,  312.  Where  a  Plaintiff  arrested  a  Défendant,  and 
discontinued  the  action  and  paid  him  the  costs,  but,  before  he 
was  actually  discharged  out  of  custody,  lodged  a  detainer 
against  him,  for  a  larger  debt  arising  out  of  the  same  cause 
of  action,  it  was  held  that  the  detainer  was  irregular,  and 
Défendant  was  discharged.  White  vs.  Gompertz,  1  Dowling 
and  Ryland  556.  Where  a  party  was  ari*ested  under  a  writ  of 
eopicus,  and  the  arrest  was  declared  illégal,  on  the  ground  of 
inforinalities  in  the  affidavit,  it  was  held  that  he  must  be 
eonipletely  and  fully  restored  to  his  liberty,  before  he  could 
be  arrested,  under  a  second  capias,  at  the  instance  of  the 
same  Plaintiff".  Harael  vs.  Côté,  (1).  In  ex  parte  Eggington, 
24  English  Law  and  Equity  Reports,  p.  446,  it  was 
held  that  a  person,  who  had  been  illegally  arrested  (upon  a 

(1)  Lorsqu'une  arrestation  est  déclarée  illégale,  une  recommandation  (df- 
fniiii-rj  de  la  partie  arrêtée  est  illégale.  Ce  principe  n'est  probablement  ap- 
|)IicH))le  que  lorsque  l'arrestation  est  illégale  par  queUjue  faute  de  l'officier  (jui 
a  fait  l'urrestation,  comme  si  l'arrestation  a  été  faite  un  dimanche,  ou  dans  un 
lieu  où  la  loi  protège  la  partie  contre  l'arrestation,  mais  il  ne  serait  pas  ap- 
plicable au  cas  oîi  le  shérif  aurait  légalement,  en  vertu  d'un  capias,  fait  l'ar- 
restation du  Défendeur  qui  aurait  été  libéré  de  l'arrestation  pour  des  infor- 
iiialités  antérieures  à  l'émanation  du  bref  ou  irrégularités  dans  l'affidavit  sur 
Ie(|uel  le  capias  avait  émané.  Un  créancier  qui  a  fait  arrêter  son  débiteur  sur 
c'a])ia»,  lorsfjue  le  capias  est  cassé  pour  illégalités  dans  l'atiidavit  sur  lequel  il 
a  émané  ne  peut  le  faire  arrêter  de  nouveau,  en  vertu  d'un  nouveau  capias, 
avant  «lu'il  n'ait  été  tout  à  fait  mis  en  liberté,  et  lorsqu'il  est  encore  sous  la 
gftrde  (lu  geôlier.  Lorsqu'un  premier  capias  a  été  cassé  pour  illégalités  dans 
l'atiidavit,  un  second  capias  ne  peut  émaner  contre  le  même  débiteur,  à  la 
pouisuite  du  même  créancier.  Art.  798  et  819  C.  P.  C.  (Hamel  et  al.  va  Côtii  et 
"I.  C.  S.  Québec,  .T  nov.  18H1,  1 1  D.  T.  B.  C,  p.  47»,  et  9  R.  J.  R.  Q.,  p.  488). 
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Smulfty),  c<ml<l  iu>t  l)o  lo^illy  dotainod,  undcr  a  second  war- 
rant, .snbse(|U«'ntly  lod^riNl  against  Intn,  which  liad  becn  issticil 
at  tho  instanco  of  tlu;  hauu'  parties,  and,  in  tlu'  saine  cause, 
it  vvas  liold  tliat,  whoro  a  roturn  to  a  liahcdM  ror/tus  statcs 
tliat  a  prisoner  is  dtîtained  undrr  civil  procoss,  it  is  coiiipett'iit 
to  hini  to  show  hy  attidavit,  that  he  was  ori^inally  arrcstfd 
on  a  Sunday.  In  this  cast',  the  Slieriff' rcturns,  tliat  lie  arrest- 
ed  Défendant  on  tho  lOth  May,  1H({7,  but,  it  furtli(>r  appcii's, 
by  bis  return,  tbat  tbe  writ  vvas  not  served  until  the  i:>ili, 
in  tbe  gaol  at  Sherbrooke,  and,  in  point  of  fact,  notliin<f 
beyond  a  verbal  order  given  by  tbe  Deputy  Sheritt"  to  the 
gaoler  was  done  until  tben.  Tlu;  service  (>f  the  writ  niust  bo 
contemporaneous  with  tbe  arrest,  otberwise  Défendant  nn'^lit 
be  left  in  ij^noranceof  the  cause  for  which  he  is  amîsted.and, 
oven  of  tbe  nanie  of  the  Plaintif!' at  whose  suit  tiie  writ  bas 
issued.  In  this  case,  the  warrant  authorized  the  keeper  of  the 
{îraol  to  détail!  Défendant  for  forty-eight  bours  only,  nnless, 
within  tbat  period,be  sbouhl  be  xerred  with  a  writ  of  luipids. 
Tbe  pnxîeedings  are  also  «lefective,  inasniucb  as  the  coiiiiiiis- 
sioner  did  not  transmit  to  tbe  Prothonotary  a  duplicate  of  bis 
warrant  and  tlie  oriffinal  attidavit  upon  which  it  was  issued. 
as  he  was  bound  to  do  by  law.  The  affidavit  was  produced  by 
bini  when  exainined  as  a  witness,  and  proves  to  be  insuffi- 
cient,  tbe  cause  of  tbe  alb^ged  indebtedness  of  Défendant  to 
Plaintiff  not  being  stated  therein. 

Sanhoiin,  Q.  C,  for  Plaintiff:  This  is  not  a  niatter  which  cnii 
be  brought  before  tbe  court  by  ineans  of  a  pétition,  and  is  not 
one  of  the  cases  wbere  tbe  court  or  judge  bas  power  to  order 
the  prif.)ner  to  bediscbarged  from  custody  upon  sunitnary  pé- 
tition, underCon.  Stat.  L.  C.,c.  87,  s.  8.  Tbe  proceedings  in  this 
cause  are  regular,  and  'bave  no  connection  with  any  action 
which  took  place  previous  to  the  issuing  and  service  of  the  writ 
oi'capias  herein.  Even  if  this  niatter  could  be  incpiired  into,  the 
aberifi  returna  tbat  he  arrested  Défendant  on  the  lOtb  Miiy, 
18G7  (within  forty-eight  bours)  and  the  correctness  of  this 
return  can  only  be  irnpeacbed  by  nieans  of  inscription  ev  fdn.i; 
which  bas  not  been  atteinpted  in  tbe  présent  case.  Tlie  sheriH' 
bad  thewrit  in  bis  possession  before  the  expiration  of  the  fort\- 
eiglit  h(nirs,  and  was  not  l)ound  to  serve  Défendant  with  .i 
copy,  at  the  same  tinie  that  he  arrested  hiin,  and  no  actual 
arrest  was  necessary,  Défendant  beiiig  at  tbe  tinie  in  the  cus- 
tody of  the  sherift'.  The  Défendant  bas  applied  for  and  received 
a  weekly  alinientary  allowance  from  Plaintiff  during  the  tinie 
of  his  imprisonment,  and  bas  thereby  acquiesced  in  the  legaiity 
of  the  proceedings. 

Shout,  J.  :  The  présent  application,  on  belialf  of  Défendant, 
to  be  dischàrged  from  custody,  is  made  on  a  ground  that  lie 
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wiis  ilk'frally  detnincd  in  piol,  by  tlio  Phiintift',  niuler  a  war- 
iMiit  pri'viously  issucd  hy  liiin,  at  the  time  ofhis  arnvst,  undt'i- 
tlio  writ  of  i'upiuH  ad  rcHpoudeudtim.  in  this  cause,  and  the 
service!  of  tho  writ.  The  law  relatinj^  to  the  issue  i)f  warrants 
of  arrest,  l>y  couiinissionors  for  taking  aftidavits  to  be  used  in 
tilt'  Superior  Court,  provides  tliat  no  person,  so  arrested  und 
convi'ycd  to  j,'aol,  sluiil  bc  detained  therein  for  a  longer  period 
tliaii  forty-eight  liourH,  unlesu,  witlun  tliat  tinie,  the  ordinary 
proocss  of  rapuiH  lias  been  issued  and  executed  in  duo  course 
of  liiw,  and  the  warrant  issued  followinjjf  the  forni  given  in 
tlu'  Statute,  directs  the  keeper  of  the  gaol  to  detain  Défendant 
foi-  tliat  tiine  and  no  longer,  unless  a  writ  of  capias  is  duly 
served  upon  hin»  within  that  period.  The  Défendant  was 
Iddffcd  in  gaol,  in  th(!  niorning  of  the  9th  May,  and  no  effec- 
tuiil  procectling  apnears  to  hâve  been  taken  until  the  IStli, 
wliun  he  was  served  with  the  capids.  It  is  saiii  that  it  is  esta- 
Ijlished,  by  the  return  of  the  sheriff,  that  he  nrrestod  Défen- 
dant on  the  lOth  May,  and  that  this  return  is  conclusive, 
uiilt'ss  inipeached  by  inucription  en  faux.  But  the  sheriff  also 
stiiti'H  that  he  did  not  serve  the  writ  until  the  ]3th,  and,  in  a 
lo^od  point  of  view,  the  arrest  did  not  and  could  not  hav  ! 
taken  place  until  that  day.  The  service  of  the  writ  must  be 
inado  at  the  sauie  tinie  that  the  arrest  takes  place,  for  it  could 
nevor  be  permitted  that  a  person,  arrested  and  iniprisoned 
\ni(l(r  captas,  should  reniain,  for  sevei'al  days  poasibly,  without 
information  as  to  the  person  who  lias  caused  his  arrest,  or  the 
lunomit  of  the  debt  claiined  frou»  hini.  I  ani,  therefore,  of 
ojdnion  that  Défendant  ought  to  hâve  been  set  at  liberty,  at 
the  expiration  of  the  forty-eight  hours,  and  that  his  détention, 
after  tnat  tinn^  was  illégal.  Tins  being  the  case,  Plaintitt"  can- 
iiot  lie  ptrniitted  to  take  advantage  of  his  own  wrongful  act, 
in  eausing  this  illégal  détention  to  take  place.  I  think  tho 
matter  is  brought  properly  before  the  court,  by  way  of  sutu- 
marv  pétition,  and  that  Défendant  must  be  di.scharged.  Péti- 
tion granted.  (4  />.  G.  L.  J.,  p.  42  et  12  J.,  p.  25). 

Saxmohn  and  Bikioks,  for  PlaintiH's. 

(J.  H.  BoKLASE,  for  Défendant. 
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ENQUETE. 

SirPEHioR  C'oiJRT,  Montroal,  511»  Mardi,  1M({(). 

Corain  BEnTHEr.or,  .1. 

(VCoNNOR  vu.  Brown  et  al. 

Held  :  Tliat  nopies  of  the  de(K)8itioiiH  of  witnesBes  exainined  in  aiintlmr 
(ttinao  inay  be  fyltxl  in  a  canae  proceeding  Ht  ent/uiti-,  for  tho  piirpoHe  ol' 
diacreditiiig  a  witness  exaniined  therein. 

On  the  6th  of  February,  1808,  Défendant,  T.  S.  Browii, 
attempted  to  fyle  two  dépositions  taken  in  a  case,  Stevenson 
VH.  McOwan,  (IG  R.  J.  R.  Q.,  p.  48(5)  with  the  vievv  of  discrc- 
diting  che  testimony  of  a  witness  aiready  exainined  in  this 
cause.  The  Plaintift'  objected  to  this,  and  the  court  (Mondk- 
LET,  J,,  presiding)  inaintained  the  objection.  On  the  27th 
February,  1868,  Défendant  made  a  motion,  before  the  Su- 
perior  Court,  to  revise  the  ruling  at  enqw^te  of  the  (itli 
Fel)ruary. 

Berthelot,  j.,  rendered  judginent,  reversing  the  ruling  at 
enquête,  and  pertnitting  the  fyling  of  the  two  (lepositions.  (12 
J.,  p.  28  et  4  L.  C.  L.  J.,  p.  42). 

A.  and  W.  Rohertson,  for  Plaintiff. 

Croh.s  and  LuNN,  for  Défendants. 
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OOMPEHSi  ION. 

Privy  Council,  6th  July,  18G9. 

On  appeal  krom  the  Court  of  Queex's  Bench 
for  Lower  Canada. 

Présent  :  SiR  James  William  Colville,  Sut  Joseph  Napieu, 
Bart,  and  the  Loi'd  Justice  Uiffard, 

William  Hastinos  Ryland,    Appellaut,  cond    Alexandeu 
Maurice  Delisle,  Respondent. 

The  Canadian  Act,  14th  and  16th  Vict.,  c.  51,  consolidating  and  regu- 
lating  tlie  gênerai  clauses  relating  to  raiiways,  enacts  by  sect.,  19,  cl.  1, 
that  "  each  Sbareholder  sliall  be  individually  liable  to  tbe  créditons  of 
tbe  Company  to  an  amount  equal  to  tbe  amonnt  unpaid  on  the  stock 
held  by  uim,  for  tbe  debts  and  liabilities  thereof,  and  until  the  whole 
amount  of  liis  stock  shall  hâve  been  paid  up  ;  but  shall  not  be  liable  to 
an  action  therefor  before  an  exécution  against  the  Company  shall  hâve 
been  returned  unsatisfied  in  whole  or  in  part  and  tlie  amonnt  due  ou 
such  exécution  shall  be  the  amount  recoverable  with  costs  against  sucli 
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Shiirnlioldors."  Artiolo  1187  of  the  Civil  Cotle  of  Lower  raiindii,  Ut. 
"  ObliKiitioiiH,"  sect.  V,  provideH  thiit,  "  wlien  two  iMrNOtifl  iiro  niiitunlly 
(li'lttor  tiiitl  creditor  of  eacii  (.tl>or,  hotli  «lebtH  Hro  extiiittuished  by  coiii- 
|K>nHiitioi)  wliicli  takoH  plH(*o  botwoen  thetn  "  hikI  article  1188  doclareH 
tliiit  "  conineiiHutioii  tak(>8  nliicu  by  tbe  Hole  oneration  of  law  betweon 
(IflitH  wh'u-.U  are  oqiiully  liqiudated  atid  dumundable,  and  bave  eacb  fur 
(ibjoct  n  8IIIII  of  inoiuty  or  u  certain  qiiantity  of  indeterminatc  tliinKS  *'f 
tlio  Ntiino  kind  and  ({luility." 

A.,  ti  holder  of  Stock  in  u  Railway  Compaii>  in  Lower  Canada,  of 
wliicli  Company  bewas  nreaident  ataHpecifiedHalary  paid  np  bi.'<fl>iarPB 
t(i  II  (lertuin  amonnt,  and  os  far  as  calis  wero  ntade  by  tbo  comimny. 

ii ,  a  JHd^nient  creditor  of  tlie  company,  mied  A,  under  tbe  act,  14th 
und  lôtii  Vitt.  c.  51^  in  bis  cbaracter  of  a  Sbaroholdor  of  tbe  company, 
for  the  nmount  of  bis  ntock  nnpaid.  A  pleadtnl  in  defenHe,  com|iei\Natioii 
iiiider  tlie  1187tli  and  1188tb  articles  of  tbe  abovc  Code,  tîje  Company 
hm\)i  indebted  to  bim  for  salary  as  Président  to  an  amonnt  exceedin^ 
tlie  sum  due  on  tlie  nnpaid  Stock,  wbicli  bo  insisted  operated  as  an 
extinjfiiisiimentby  compensation.  TheConrtof  Queen'sliencb  in  Lower 
Canitda  were  of  opinion,  tbat  comi)enMation  bad  taken  place  under  tiie 
abovo  articles  of  tbe  Civil  Co<ie.  Upon  appeal. 

Hild  :  By  tbo  Jndicial  Committee  (reversingsncb  judgment),  tbat,  as 
no  calls  in  respect  of  tbe  unpaid  stock  beld  by  A.  bad  been  made  as 
nrovidod  by  sect.  10,  h.  s.  10,  of  tbe  above  act,  the  provisions  of  Articles 
1187  and  1188  of  tbe  Civil  Code  did  not  apply  and  tbat  com^yansation 
liad  not  taken  place  betweeu  A.  as  a  Shareboldur  and  B.  as  judgment 
creditor  of  tbe  company. 

The  Respondent  was  a  Shareholder  to  the  extent  of  forty 
sliaros  of  £25  euch  in  the  Montréal  and  Bytown  Railway 
Company,  incorporated  by  the  Provincial  Act  of  Lower 
Canada  14tli  and  15th  Vict.  c.  51.  He  was  also  Président  of 
tlie  Company  ;  the  sum  of  £1 ,000  having  been  voted  him  for 
lus  services  for  the  year  1854,  and  crédit  given  him  for  th'it 
sum  on  the  books  of  the  company.  On  the  30th  of  April,  1856, 
oiie  DouTiiE  recovered  judgment  in  an  action  against  the 
company  for  the  sum  of  £()12.  10s.  with  interest,  from  the  13th 
of  Sept.,  1854,  and  costs.  The  company  having  failed  to  satisfy 
tlie  judgment,  Doutre  issued  out  a  writ  of  exécution  against 
the  goods,  chattels,  lands,  and  tenements  of  the  company 
wliich  exécution  was  afterwards  returned  by  the  sheriff  unsa- 
tistietl  either  in  the  whole  or  in  part.  DoUTRE,  by  deed  of 
tmiisfer,  ceded  and  transferred  to  the  Appellant,  for  valuable 
considération,  ail  lus  rights  and  interest  in  the  judgment,  the 
principal  money  interest,  and  costs,  which  amounted  at  the 
date  of  the  deed  of  transfer  to  £(538.  4.  7.  The  Appellant  then 
brought  an  action  in  the  iSuperior  Court  of  Montréal  against 
tho  Respondent,  as  a  shareholdor  in  the  company,  to  recover 
that  sum.  The  action  was  founded  on  sect.  80.  ch.  C6  of  the 
Consolidated  Statutes  of  Canada,  which  in  the  language  of 
the  previous  act  14th  and  15th  Vict.  c.  51,  sec.  19,  cl.  1  enacts 
that  "  each  shareholder  shall  be  individuallv  liable  to  the 
creditors  ot  the  company  to  an  amount  equal  to  the  amount 
unpaid  on  the  stock  held  by  him,  for  the  debts  and  liabilities 
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thereof,  and  until  tho  vvliole  ainount  of  lus  stock  shall  hâve 
l)een  paid  up  ;  but  «hall  iiot  l»e  liable  to  an  action  tlierefor 
bet'ore  an  exécution  against  the  company  shall  hâve  been 
returned  unsatisfied  in  wliole  or  in  part,  and  the  aniount  due 
on  Huch  exécution  sluill  be  tlie  amount  recoverable  with  costs 
a<çainst  such  Shareholders."  Tlie  déclaration  alleged,  that 
the  Respondent  was  personally  liable  to  the  Appellant,  as  a 
creditor  of  the  company  for  the  debt  so  due  by  tne  company 
to  hiui,  to  an  amount  equal  to  the  amount  unpaid  on  the  stock 
so  held  by  him,  namely,  £î)0().  The  Respondent,  in  bar  to  the 
action,  put  in  a  plea  of  compensation,  and  alleged,  that  the 
sum  credited  to  him  in  tiie  boolcs  of  the  company  for  his  salary, 
as  Président  of  the  Company,  operated  in  law  as  an  extinguish- 
ment  by  compensation  of  any  amount  which  ho  might  havc 
owed  the  company  upon  any  shares  of  stock  subscribed  for 
by  him  and  unpaid,  and  also,  the  gênerai  issue,  or  défennc  an 
fond  Cl  fait.  The  Superiov  Court  of  Montréal  (Assistant 
Justice  MdNK),  on  the  81st  of  Mardi,  1»S6G,  gave  judgment  in 
favour  of  the  Appellant  and  condenmiug  the  Respondent  to 
pa^  £G38.  4.  7d.  currency  with  interest  on  the  sum  of  £612. 10 
from  the  13th  of  September,  1854  with  costs.  Hère  follows 
that  judgment  : 

"The  Court,  considering  that  PlaintifF  hath  fully  proved 
the  material  allégations  of  lus  action,  particularly  that  Défen- 
dant was  and  is  a  shareholder  in  the  Montréal  and  Bytowii 
Raihvay  Company,  to  an  amount  unpaid  on  the  stock  held 
by  him  of  the  sum  of  nine  hundred  pounds,  and  that  Défen- 
dant is  indebted  to  the  Montréal  and  Bytown  Raihvay  Com- 
pany in  the  said  sum  of  nine  hundred  pounds,  being  the 
amount  of  unpaid  stock  <lue  and  owing  by  Défendant  to  the 
Montréal  and  Byto'vn  Railway  Company,  and  considering 
that  PlaintifF  hath  established  his  right  in  law  to  hâve  and 
demand,  as  a  judgment  creditor  of  the  Montréal  and  Bytown 
Rdilvvay  Company,  froin  and  ont  of  the  said  sum  of  £900, 
unpaid  stock  .so  due  by  Défendant,  the  atnount  of  the  judg- 
ment hereinafter  mentioned  ;  and,  further,  considering  that 
]3efendant  hath  failed  to  show  the  existence  of  anv  leffal 
chiim  ag;  Hst  the  Montréal  and  Bytown  Railway  Company, 
by  rea.sou  .)f  which  Défendant  could  set  ott'  by  way  of  com- 
pensation, the  matters  and  things  set  up  in  compensation, 
as  .set  forth  in  the  said  exceptions,  the  Court  doth  overrule 
the  said  exce))tions,  and  d<ith  condemn  Défendant  to  pay  to 
Plaintifl'  the  .sum  of  £()38.4  7,  with  interest  on  the  .sum  of 
£(U2.10,  from  the  thirteenth  day  of  September,  1854,  until 
paid,  the  said  sum  of  £()38.4.7  being  the  amount  in  principal, 
costs  of  suit  and  subséquent  costs  on  exécution  issued  upon  a 
certain  jtidgment   ol)tained  by   Joseph  Doutro,  against  tlio 
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Montréal  and  Bytovvn  Railway  Company,  in  this  Court,  on 
tho  thirteenth  day  of  April,  1856,  for  the  sum  ot'  £612.10, 
with  iiiterest  'jpon  the  said  sum  ot'  £6 '12.10,  from  the  thir- 
teenth day  ot'  September,  1854,  and  which  said  sum  of  £638.- 
4.7.  aniount  of  said  judgment  and  costa  and  subséquent  costs 
and  bearing  interest  as  aforesaid,  and  the  saifi  judgment  an<l 
e.xecntion  were  transferred  and  iiiade  over  l)y  Joseph  Doutre 
to  Plaintiff,  by  <îeed  of  transfer  passed  before  Papineau  and 
lus  coUeague,  notariés  public,  on  the  tifth  day  of  October, 
1857,  and  duly  signitied  to  Défendant  on  the  sixth  day  of 
November,  1857. 

The  Respondent  appealefl  from  this  judgment  to  tlie  Court 
of  Queen's  Bench  of  Lower  Canada  ;  and  on  the  ôth  of  March, 
bS()H.  DiivAL,  .1.  en  C,  Cakox,  J.,  Drummono,  J.,  Aylwin,  J. 
ot  LoHANOEU  J.  ad  hoc.  Mr  ju.stice  Caron  delivered  the  judg- 
ment of  the  majority  of  the  Court  of  Queen's  Bench  (Mr  jus- 
tice Loranger  dissenthuf),  rever.sing  the  judgment  of  the  Su- 
perior  Court  of  Montréal  ;  the  Court  of  Queen's  Bench  being 
.siitistied,  upon  the  évidence,  that  tho  sum  for  salary  was  duly 
voted  and  cre<lited  tothe  Respondent  as  Président  of  the  Com- 
pany, and  that  as  the  Company  was  solvent  at  the  time  such 
sum  was  credited  to  him,  they  were  of  opinion,  that,  under  th(; 
11 88th  article  of  the  Codeof  Lower  Canada  compensation  had 
taken  place  by  the  opération  of  law  between  such  sum  and  the 
balance  due  by  him  to  the  Company  upon  Stock  unpaid  for. 
Hère  follow  the  remarks  of  two  of  the  Judgesof  the  Court  of 
Appeals,  and  the  judgment  of  the  .same  Court  : 

Lohancer,  j.,  (1(1  hoc  di.ssentiens  :  L'unique  question  .soule- 
vée sur  le  présent  litige  est  de  savoir  si  l'Appelant,  poursuivi 
par  un  créancier,  par  jugement,  de  la  (\)mpagnie  du  Chemin 
(le  fer  de  Montréal  et  Bytown,  peut  lui  oppost'r,  en  compensa- 
tion des  versements  de  ses  parts  non  payées,  le  montant  du 
salaire  que  lui  doit  la  Compagnie  pour  services  rendus  comme 
son  président.  La  question  en  est  une  d'interprétation  de  la 
clause  80  du  chapit.e  66  des  Statuts  Refondus  du  Canada, 
quant  à  la  loi  qui  régit  les  Compagnies  de  chemins  de  fer. 
Cette  clause  80  de  la  loi  porte  :  "  Chacjue  actionnaire  sera  res- 
"  ponsabie  individuellement  enveiv^  les  créanciers  de  la  Com- 
"  piijïnic  pour  un  montant  égal  au  montant  dont  il  est  rede- 
"  vaille  sur  les  actions  possédées  par  lui,  pour  les  dettes  et 
"  obligations  de  la  Compagnie,  et  jus(]u'à  ce  que  le  montant 
"  total  (le  ses  actions  ait  été  payé  ;  ais  il  ne  pcairra  être  pour- 
'  suivi  pour  ses  dettes  qu'après  .ju'une  sai.sie-exécution  contre 
"  la  Compagnie  aura  été  rapportée  sans  (|u'il  y  soit  .satisfait  en 
"  totalité  ou  en  partie  ;  et  le  montant  dû  sur  cette  exécuti(m  sera 
'  le  montant  recouvré  avec  les  dépens  contre  tel  actionnaire." 
Lett't't  de  cette  disposition  est  sans  doute  d'affecter  les  actions 
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qui  forment  le  capital  social  aux  créances  passives  de  la  Com- 
pagnie, et  d'établir  entre  tel  créancier  de  la  Compagnie  et  son 
actionnaire  les  rapports  de  créancier  et  débitexir.  Un  lien  de 
droit  personnel  assujettit  donc  dès  l'origine,  c'est-à-dire,  du 
moment  de  sa  souscription,  l'actionnaire  au  paiement  dos 
créances  des  tiers,  puisque  la  clause  citée  leur  ouvre 'une  action 
personnelle,  dont  l'exercice  est  seulement  subordonné  à  l'ac- 
complissement de  la  condition  qui  y  est  prescrite,  c'est-à-dire  ; 
l'émanation  d'une  saisie- exécution  non  satisfaite,  en  d'autres 
mots,  à  l'insolvabilité  de  la  Compagnie.  A  mon  avis  cette 
clause  doit  s'interpréter  conmie  s'il  y  était  dit  :  Les  parts  on 
versements  des  actionnaires  sont  déclarés  être  le  sraffe  des 
créanciers,  qui,  en  ca»  d'insolvabilité  de  la  Compagnie,  auront 
une  action  personnelle,  pour  en  recouvrer  le  montant  alors 
non  payé.  Les  actionnaires  sont  donc,  dès  le  principe,  devenus 
les  débiteurs  des  créanciers  de  la  Compagnie  qui  peut  bien 
recevoir  le  montant  des  actions,  mais  qui  ne  peut  priver  les 
créanciers  de  leurs  recours  contre  le  capital  social  par  des 
compensations  volontaires  ou  forcées,  des  parts  par  des  obli- 
gations contractées  envers  ceux  qui  les  doivent,  c'est-à-dire, 
les  actionnaires.  Cette  responsabilité  personnelle  de  l'action- 
naire, vis-à-vis  les  tiers  créanciers  de  la  Compagnie  qui  s'op- 
pose à  la  compensation  du  capital  souscrit  par  une  dette  de  la 
Compagnie,  est  sans  doute  exorbitante  des  règles  du  droit 
commun  régissant  l'extinction  des  créances.  Mais,  en  créant 
des  Compagnies  auxquelles  elles  a  conféré  des  privilèges  e.\- 
ceptinnels,  et  assigné  une  existence  particulière,  la  loi  les  a 
aussi  assujetties  à  uue  régie  spéciale  nécessitée  par  la  nature 
même  de  l'entreprise  qu'elle  protège.  Ce  qu'il  faut  surtout  à 
une  Compagnie  de  ce  genre,  c'est  la  confiance  du  public,  le 
crédit.  Pour  en  assurer  les  succès  il  fallait  offrir  des  sitretés 
aux  créanciers,  et  la  sûreté  la  plus  naturelle  était  le  capital 
social.  Aussi,  dérogeant  à  la  règle  générale  qui  ne  donne  au 
créancier  contre  le  débiteur  de  son  débiteur  que  le  recours 
oblique  de  la  saisie  arrêt,  le  statut,  dans  l'espèce  que  l'on  s'oc- 
cupe, lui  a-t-il  donné  le  recours  direct  de  l'action  personnelle. 
En  donnant  à  ce  créancier  l'action  directe,  il  fallait  bien  lui  en 
accorder  les  accessoires  ou  les  privilèges.  Si,  dès  l'origine,  la 
loi  a  considéré  le  tiers,  ci'éancier  de  la  Compagnie,  comme 
créancier  de  l'actionnaire,  il  s'ensuit  rigoureusement  que  les 
obligations  subséquentes  de  la  Compagnie,  vis-à-vis  ses  ac- 
tionnaires, ne  peuvent  l'atî'ecter.  Autrement,  cette  sûreté  don- 
née au  créancier  ne  serait  qu'illusoire.  Elle  se  changerait 
même  en  danger  pour  lui.  Ce  que  le  public  connaît,  ce  (pli  fait 
sa  svlreté,  c'est  le  capital  social.  *  Il  accorde  sa  confiance  à  la 
Compagnie  sur  la  foi  de  cette  sûreté.  Si  par  des  transactions 
(ju'il  ne  peut  connaître,  faites   entre   la  Compagnie   et  ses 
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actionnaires,  vous  diminuez  cette  sûreté,  si  vous  l'anéantissez, 
en  soustrayant  ce  capital  à  l'action  du  tiers  qui  le  contemplait 
quiuul  il  a  t'ait  des  avances  à  la  Compagnie,  vous  manquez  à 
la  foi  publique,  vous  détruisez  par  là  même  le  crédit  de  ces 
entreprises.  En  y  réfléchissant,  cette  restriction,  qui  s'opiposc 
à  la  compensation,  n'est  pas  d'ailleurs  aussi  extraordinaire 
qu'on  serait  peut-être  porté  à  le  croire  à  première  vue.    Si,  au 
lieu  d'être  limitée  au  montant  de  ses  actions,  la  responsabilité 
(le  l'action  qui  n'est  toujours   (|u'un   associé,  était  illimitée, 
comme  dans  la  société,  en  nom  collectif,  est-ce  que,  dans  aucun 
cas  quelconque,  il  pourrait  offrir  en  compens»ition  au  créancier 
ce  que  lui  doit  la  société  ?  Manifestement,  il  ne  le  pourrait  pas, 
puisqu'il  n'a  pas  cessé  d'être  débiteur  personnel.  Lh  bien,  cette 
disposition  le  statut  l'a  appliquée  d'une  manière  limitée  aux 
Coujpagnies  de  chemin  de  fer.  Elle  a  dit  :  l'actionnaire  ne 
sera  responsable  que  juscju'à  concurrence  de  sa  souscription, 
mais  tant  qu'il  ne  l'aura  pas  payée  il  peut  être  contraint  à  le 
faire  entre  les  mains  des  créanciers  de  la  Compagnie,  en  cas 
(l'insolvabilité,  sans  pouvoir  invoquer  le  bénéfice  d'une  com- 
pensation  particulière   opérée   entre   la   Compagnie   et   lui  ! 
(^uand  on  songe  que  comme  membre  de  la  Compagnie,  comme 
un  des  associés,  il  est  après  tout  un  des  débiteurs  des  tiers 
créanciers,  on  ne  trouvera  peut-être  pas  la  chose  si  extraordi- 
naire. C'est  ainsi  que,  dans  de  semblables  espèces,  la  Cour  de 
Cassation,  en  France,  et  la  Cour  de  Chancellerie,  en  Angle- 
terre, ont  jugé  la  question  ;  la  première,  par  arrêt  du  23  jan- 
vier 1856,  Brenner  vs.  Les  Syndics  Artaud,  tel  que  rapporté 
au  Recueil  Général  de  Sirey,  pour  l'année  1857,  et  la  seconde, 
In  re  Overend,  Gurney  &  Co.,  présidée  par  Lord  C.  Chelms- 
ford,  rapportée  au  12me  vol.  du  Jurist. 

C.viiON,  J.,  giving  the  judgment  of  the  court  said  :  Les  ques- 
tions ;\  iv'soudre  me  paraissent  être  les  suivantes  :  lo  L'Appe- 
lant (JJelisle)  a-t-il  prouvé  la  créance  qif'il  offre  en  compensa- 
tion, 2o  quand  et  comment  est  devenue  due  cette  créance,  est- 
ce  avant  ou  après  que  l'insolvabilité  de  la  Compagnie  est 
devenue  notoire  et  connue.  Si  c'est  avant,  la  compensation 
invoquée  a-t-elle  eu  lieu  ?  Quid  si  ce  n'est  qu'après.  Voyons 
d'abord  quant  à  la  première  question.  Par  Bellingham,  il  est 
prouvé  que  la  Compagnie  est  entrée  en  opération  en  1853, 
il  en  a  été  secrétaire  jusqu'en  août  1854,  il  tenait  les  livres  ; 
Delisle,  le  1er  président,  et  il  l'était  encore  lorsque  lui  (B)  a 
résigné  en  août  1854,  était  présent  lorsque  le  salaire  de  De- 
lisle comme  président  a  été  voté  :  l'entrée  en  a  été  faite 
dans  les  livres,  comme  des  autres  ofliciers,  ce  salaire  a  été  fixé 
à  £1000  par  an.  Le  défendeur  Delisle  était  aussi  souscripteur 
pour  £1000:  ne  considère  pas  la  Compagnie  insolvable  lors- 
'|uil  a  résigné  en  1854;  beaucoup  d'etiets  20  or  80  thousand 
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poanda  antoached,  and  feio  dehts  if  uni/,  les  salaires  votés 
suivant  la  loi  et  entrés  dans  les  livres  ;  les  deux  années  de  sa- 
laire dues  au  président  (1))  sont  de  1853  et  1854  et  non  de 
1854  et  1855,  erreur  de  date,  a  eu  crédit  pour  un  c(dl  sur  soa 
salaire.  Le  Défendeur  a, rempli  les  devoirs  de  président  pen- 
dant plus  de  15  mois  après  (jue  le  salaire  lui  a  été  voté. 
C^uand  Bellin^ham  a  résigné  la  Compagnie  n'était  pas  en 
faillite  et  il  était  dû  à  Delisle  pour  salaire  plus  qu'il  ne  fallait 
pour  couvrir  sa  souscription;  il  lui  revenait  une  balance,  (|ui 
lui  est  encore  due  ;  parle  «le  billets  signés  par  Delisle  et  autres 
pour  la  Compagnie,  mais  ne  prouve  rien  de  positif  à  ce  sujet. 
Delisle,  autre  témoin,  prouve  que  l'insolvabilité  de  la  Compa- 
gnie a  eu  lieu  après  que  le  salaire  a  été  acquis.  Hopper,  secré- 
taire, a  succédé  à  Bellingham  ;  prouve  que  le  salaire  de  Delisle 
a  été  voté,  entré  dans  les  livres  à  son  crédit  jusqu'au  11  août 
1855,  D'après  un  état  extrait  <les  livres  qu'il  pi'oduit,  il  parait 
au  crédit  de  Delisle,  le  1 1  août,  1855,  une  somme  pour  salaire  do 
£2408  4s  4d.  Le  ledger  t)ù  sont  faites  ces  entrées  est  do 
l'écriture  de  Hopper,  qui  prouve  en  outre  que  les  exti'aits 
produits  par  Delisle  comme  pris  des  livres  de  la  Compagnie, 
sont  con-ects.  Il  est  bon  d'observer,  à  ce  sujet,  que  l'Intimé  a 
déclaré  dans  la  cause,  qu'il  se  servait  «lu  témoignage  <le  l'Ap- 
pelant qu'il  avait  appelé  comme  témoin.  Or  ce  témoigiia<fe 
corrobore  parfaitement  sur  tous  les  points  importants,  celui 
donné  par  le  nommé  Hopper  ;  et  de  ces  deux  témoins,  les  faits 
suivants  sont  prouvés  hors  île  tout  doute,  savoir,  que  Delisle 
a  été  nommé  président  de  la  Compagnie  en  1853;  que  son  sa- 
laire a  été  fixé  à  £1000  par  an;  qu'il  a  servi  connue  président 
pendant  plus  de  deux  ans,  avec  droit  de  retirer  le  salaire  qui 
lui  avait  été  alloué,  et  cela  jusqu'au  13  août,  1855,  épo(|ue  à 
la(iuelle  le  dit  Appelant,  ainsi  que  les  autres  officiers  de  la 
Compagnie,  ont  été  notifiés  (jue  les  salaires  seraient  disconti- 
nues pour  l'avenir;  que  dans  le  commencement  de  mars  I8ô4, 
il  était  déjà  dû  à  l'Appelant  une  somme  de  £1000  pour  une 
année  de  services  expirée  à  cette  époque  et  que  les  livres  de 
la  Compagnie  constatent  que  le  11  août  1855,  il  lui  l'evenait 
pour  salaire  seulement  une  somme  <le  £2408  4s.  4d  ;  que  long- 
temps avatit  (|Ue  la  Compagnie  soit  tombée  en  faillite,  il  était 
et  avait  été  dû  une  somme  beaucoup  plus  consiilérable  que 
celle  que  devait  à  la  Compagnie  l'Appelant  pour  les  verse- 
ments échus.  De  tous  ces  faits  prouvés,  il  me  paraît  résulter 
que  la  compensation  des  versements  par  le  salaire  dû  à  l'Ap- 
pelant s'est  opérée  de  plein  droit,  au  fur  et  à  mesure  que,  d'un 
côté,  les  versements  sont  devenus  lîxigibles,  et  (jue  de  l'autre 
le  salaire  est  devenu  dû.  L'on  ne  niera  pjis  que  l'Appelant,  à 
cluujue  quartier,  aurait  pu  exiger  et  recevoir  sou  salaire  et 
payer  ses  parts,  à  mesure  qu'elles  seitiient  devenues  exigibles. 
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Or  sa  position  peut-elle  être  changée  parce  qu'il  a  permis  à  \>i 
Compaçfnie,  dans  l'avantage  des  actionnaii'es  et  des  créanciers, 
dt' Jouir  de  ce  (jui  lui  était  dû,  puisque  son  salaire  excédait  ses 
versements.  L'Intimé  fonde  son  action  sur  un  statut  spécial 
donnant  un  recours  exceptionnel  aux  créanciers  de  la  Compa- 
gnie, en  leur  permettant  de  poursuivre  directement  ceux  de 
ses  actionnaires  qui  n'auraient  pas  acquitté  leurs  versements  ; 
mais  ce  recours  n'est  accordé  que  dans  le  cas  seulement,  où 
l'actionnaire  n'ayant  pas  acquitté  ce  qu'il  doit,  pourrait  être 
poursuivi  par  la  Compagnie  elle-même  ;  c'est  le  droit  de  la 
Compagnie  qui  est  transféré  au  créancier,  c'est  ce  droit  et  ce 
droit  seulement  qu'il  peut  exercer,  c'est  une  substitution  qui 
lui  est  faite,  par  laquelle  il  ne  saurait  avoir  plus  de  droit  (jue 
la  Compagnie  elle-même  ;  le  statut  «jui  est  la  base  de  l'action 
(le  l'Intimé,  n'a  rien  changé  au  droit  conunun  quant  aux  ma- 
nières dont  s'éteignent  les  obligations  ;   la  compensation  est 
restée,  depuis  comme  avant,  l'un  de  ces  moyens,  et  conséquem- 
nient  lorscjue  l'Intimé  portait  son  action,  l'Appelant  n'aurait 
pas  pu  être  poursuivi  par  la  Compagnie  elle-même  pour  ses 
versements;  il  aurait  pu  sans  doute  lui  opposer  la  compensa- 
tion, il  pouvait  également  le  faire  à  l'action  de  l'Intimé,  (|ui 
n'étant  (|ue  subrogé  à  la  Compagnie  ne  peut  avoir  plus  de 
droit  qu'elle.  De  tout  ceci,  il  résulte,  que,  lorsque  le  dit  Intimé 
portait  son  action,  il  ne  se  trouvait  pas  dans  le  cas  uu<iuel  il 
est  pourvu  par  le  sUitut  sur  lequel  il  s'appuie.   Une  dernière 
uliservation  à  faire  c'est  ()ue  le  salaire  de  l'Appelant  ayant  été 
acquis  avant  que  la  Compagnie  soit  tombée  en  faillite,  et,  par- 
tant, la  compension  «'étant  opérée  de  plein  droit,  dans  un 
temps  où  cette  Compagnie  était  regardée  et  réputée  solvable, 
les  principes  applicables  aux  Compagnies  en  faillite  ne  sont 
pas  ceux  qui  doivent  nous  guider  dans  la  décision  de  la  pré- 
sente cause.   Pour  toutes  ces  raisons  la  majorité  de  la  cour  est 
il'avis  que  le  jugement  doit  être  intirmé.et  l'action  de  l'Intimé 
renvoyée.  The  judgment  in  appeal  was  as  follows  :  "  Considé- 
rant (|ue,  de  la  preuve  an   dossier,  et,  particulièrement,  «les 
documents  et  extraits  produits  par  l'Intimé  lui-même,  et  aussi 
dfs  témoins  qu'il  a  fait  entendre,  il  ressort  que,  le  î)  novend^re, 
lS58,  à  une  assemblée  des  directeurs  de  la  Compagnie  ayant 
num  :  "  ïhe  Montréal  and  Bytown  Railway  Company"  qui 
tonne  le  sujet  du  présent  litige,  l'Appelant  a  été,  par  résolu- 
tion à  cet  ert'et,  duement  élu  président  de  la  Compagnie,  et, 
qu'à  la  même  a.ssemblée,  il  a  été  aussi  résolu  que  l'Appelant 
recevrait  la  somme  de  £1000  pour  ses  services  comme  prési- 
dent pour  l'année  devant  finir  le  prenner  lundi  de  uïars  pro- 
chain (mars,  1854.)  Considérant  (ju'à  une  autre  asseml>lée  des 
Directeurs  de  la  Compagnie,  tenue  le  22  mars,  1854,  aux  fins 
«It'iire  ses  officiers  poiu'  l'année  suivante,  il  fut  résolu  <|uc 
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l'Appelant  (jtait  de  nouveau  élu  président,  et,  de  plus,  (|uo 
son  salaire  serait,  pour  la  dite  année,  de  la  somme  d(^  X10()f\ 
Consiilérant  que  l'Appelant  a  rempli  les  devoirs  attachés  à  lu 
chargt!  de  président,  avec  le  droit  d(!  recevoir  le  susdit  salaire 
depuis  sa  nomination,  le  9  novembre  185;i,  à  venir  au  13  août, 
1855,  époque  h  hujuelle  l'Appelant,  de  mêim;  que  les  autres 
officiers  de  la  Compagnie,  a  été  notifié,  qu'à  compter  de  cette 
date,  son  salaire  serait  discontinué  à  l'avenir.  Considérant 
(jue,  d'après  les  extraits  pris  des  'ivres  de  la  Compaj^nie,  pro- 
duits et  prouvés  par  l'Intimé  lui-même,  il  appert  (pie,  le  11 
août,  l<Sf)5,  il  était  dû  à  l'Appelant,  pour  salaire  seulement,  la 
somme  de  £2408  4s  4d.  Considérant  que  cette  créai  -îe,  achiiise 
par  la  Compagnie,  et  ctmstatée  par  ses  livres,  étant  clairc!  ci 
li(pnde,  était  légalement  susceptible  d'êtro  opposée  en  com- 
pensation, contre  toute  sonune,  que  l'Appelant  devait  ou  ])()U- 
vait  devoir  à  la  (>)r:'y^"f;nie,  et  que  cette  compensation  s'est 
opérée  de  plein  d  ïur  et  à  mesure  qu'est  devenu  dû  le 

susdit  salaire,  que  •     iit  aurait  pu  recevoir,  mais  (ju'il  est 

présumé  avoir  laissé  entie  les  mains  de  la  Compagnie,  afin  de 
rencontrer  les  ver'"'inents  qu'il  lui  devait,  au  fur  et  à  UKîSure 
qu'ils  sont  devenus  dr  et  <  •  "  .;'bles.  (îonsitlérant  (pie  cette 
compensation,  du  montant  t;,it3C('  d-s  dits  versements,  s'est 
opérée  avant  (pie  la  Compaj^nie  soit  tombée  en  faillite,  et  f|Ue, 
partant,  les  principes  applicables  aux  compagnies  en  faillite 
ne  sont  pas  ceux  d'après  les(piels  doit  se  décider  le  présent 
litif^e.  Considérant  que,  lors  (Je  l'institution  de  l'action  l'Ap- 
pelant n'était  redevable  d'aucune  somme  (pielconque  sur  les 
actions  par  lui  possédées  dans  la  Compagnie,  et  que  le  mon- 
tant total  de  ses  actions  avait  été  satisfait  et  éteint,  en  la 
munière  susdite,  et  que,  partant,  l'Appelant  ne  se  trouvait  pas, 
à  l'égard  de  l'Intimé,  dans  le  cas  auquel  il  (;st  pourvu  par  le 
statut  sur  l(;(|uel  est  fond('!e  l'action.  C'onsidérant,  enfin,  (pic, 
pour  ces  raisons,  il  y  a  mal  jugé  dans  le  jugement  de  la  Cour 
Supérieure,  savoir,  le  jugeiiieiit  rendu  le  .'U  mars  18C(»,  casse 
et  infirme  It!  dit  jujçement,  et,  procédant  à  junjer  connue  aurait 
dû  faire  la  Cour  Inférieure,  déboute  le  l^emandeur  de  son 
action. 

The  appeal  was  froni  this  jud^nient. 

Mr.  J.  BuowN  Q.  C,  and  the  Hon.  A.  Theskjek,  for  tlie 
Appellant:  The  question  at  issue,  and  on  which  the  judgnicnt 
of  the  Court  of  Queen's  Bench  is  founded,  is  vk'hether  the 
amount  due  from  the  Respondent  on  account  of  his  shares  in 
the  Montréal  and  Bytown  Railway  C^ompany,  was  compen.sat- 
ed  by  the  amount  due  to  him  from  the  Company,  for  his 
salary  as  Président,  at  the  time  of  the  insolvency  of  the  Com- 
pany. The  (piestion  dépends  upon  the  construction  of  the 
compensation  articles   1187  and   1188,  of  the  Civil  Code  of 
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Luwer  Cantula.  'l'Iioso  articles  provido,  wlicrc  two  persons  are 
iiuitually  (lebtor  and  croditor,  for  the  extinguishnient  of  the 
(It'l)t  hy  compensation.  The  action  is  foun<led  on  section  80, 
cil.  ()(),  of  the  C'onsoli<lated  Statutes  of  Canada  which  re-enact- 
cil  tlio  Colonial  Act,  I4th  and  I5th  Vict,  c.  51,  .sec.  lU,  cl.  1 
CKiistituting  the  liahilities  of  llailvvay  Conipanie.s.  The  fallacy 
of  tiie  judginetit  of  the  Court  oî  Queen's  Bench  is,  that  it 
proceeds  upon  the  assuiuption  that  the  Colonial  Act  otdy 
transt'ers  to  the  (/nnlitor  of  a  Company  the  rights  of  the 
(/'ompany  against  its  Shareholders  ;  inferring  therefore  that 
tiie  Creditor  could  only  sue  the  Shareholder  when  and  so  far 
as  lie  niight  havc  heen  sued  by  the  Company  ;  whereas  the 
Act  gives  a  personal,  individual  and  original  right  to  tlu! 
creditor  as  against  the  individual  shareholder;  a  right  which 
is  to  continue  until  the  whole  of  his  stock  is  paid  up  ;  and 
which  niay  be  exercised  at  a  time  when  the  .stock  m.-iy  not 
hâve  been  called  up  by  the  Company,  and  when,  con8e(|uently, 
110  right  to  sue  could  exist  in  the  Company.  As  the  Act 
iiiakes  tlie  shareholder  personally  and  originally  liable  to  the 
croilitorsof  the  Company,  it  follows  that  that  the  liabilitycan 
only  be  discharged  (ùtluir  by  the  ordinary  modes  of  «icquit- 
taiice,  btitween  a  debtor  and  creditor,  or  by  the  mode  prescribed 
liy  the  Act,  namely,  p'iying  up  the  whole  amount  of  his  .stock, 
aiid,  coiKseijuently,  that  compensation  or  set  off",  between  tlu; 
Shareholder  and  the  C/ompany,  which  is  quoad  the  Creditors 
lif^'hts,  merely  a  tliinl  party,  cannot  affect  tho.se  rights.  It  is 
eijually  opposed  to  the  principles  of  the  Civil  Code  of  Lower 
Canada,  which  expressly  déclares  by  Art.  119(5,  that  "  com- 
peiisaticm  does  not  take  place  to  the  préjudice  of  rights 
ac(|uired  by  third  parties."  The  re(|uisites  of  compensation,  as 
ilcclared  by  that  Code,  do  not  exist  in  this  case,  inasinuch  as 
tlie  (yoiiipany  had  not  called  up  the  amount  remaining  unpaid 
upon  the  .shares  of  the  Respondent  ;  the  C!!ompany  conse- 
i|Uently  iiever  was,  in  respect  to  such  amount  a  cre  litor  of 
the  Respondent,  nor  had  such  amount  ever  become  a  debt, 
withiii  the  meaning  of  Art.  1187  of  the  Code;.  Assuming  that 
the  l'ompany  and  the  Respondent  were,  in  respect  of  such 
amount,  and  the  salary  allegiid  to  be  due  to  the  Respondent, 
in  tlie  language  of  the  1187th  article,  "  mutually  debtor  and 
creditor  of  each  other,"  and  that  such  amount  and  salary  had 
hecoine  "  debts  "  within  the  meaning  of  that  article,  yet  the 
délits  were  not  debts  "equally  liquidated  and  demandable, 
within  the  meaning  of  article  1188,  nor  did  they  ever  exist 
siuiultaneously,  for  while  on  one  hand  the  Respondent  had 
an  immédiate  title  to  the  payment  of  his  salary,  the  Company, 
on  the  other  hand,  could  not  sue  him  for  the  amount  unpaid 
on  liis  stock  until  a  cal)  had  been  made  upon  him,as  provided 
TtJ.MK  XVII.  ■  15 
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V)y  tlie  Colonial  Act,  14th  and  16tli  Vict.,  c.  51,  sec.  16,  cl.  10, 
arul  the  spécial  Act  of  the  Company.  The  sanie  principle,  that 
a  (lebt  is  incapable  of  conipen-sation,  régulâtes  the  French  law, 
and  illustrâtes  the  Lower  Canada  Code:  Pothier,  Traité  des 
ohL'ujation»,  Tom  I,  Part.  8,  sec.  4,  tit.  Compensation  or  Sot  ott"; 
Touiller,  Droit  Civil,  Tom  VII,  Lib.  III,  Chap.  V,  Sec.  IV.  So 
by  analogy  the  English  Law.  As  Président  he  was  not  entitled 
to  set  ott"  bis  salary  as  against  his  liability  t'or  calls  :  The  York, 
aiuL  North  MuiUind  RailwMi  Company  vs.  Hadson.  (1) 
Even  if  the  Respondent  had  been  a  certificated  Bankrupt,  he 
would  still  be  liable  for  future  calls  as  a  Shareholder:  The 
Soioth  Stafordshire  Kadu'ay  Company  vs.  Barnside  (2)  ;  'The 
General  Discount  Company  vs.  Stokes  (8)  ;  Hopkinn  vs. 
Thomas  (4). 

Mr.  Mellish,  Q.  C,  and  Mr.  W.  W.  Keur,  for  the  Respon- 
dent: The  question  is  reduced  to  this  narrow  point,  whetber 
the  atnount  due  by  the  Respondent  for  balance  unpaid  on  the 
stock  subscribed  for  by  hini,  was  compensated  by  the  amount 
due  by  the  Company  to  him  in  March,  1854,  for  his  salary  a,s 
président  of  the  Company  up  to  that  date.  Our  contention  is, 
as  decided  by  the  Court  below,  that  compensation  had  takon 
place  by  opération  of  law,  as  laid  down  in  articles  1187  and 
1 188  of  the  Lower  Canada  Code,  such  compensation  beiny 
the  balance  due  by  Respondent  to  the  Company  upon  stock 
unpaid  for  by  liim,  and  the  sum  of  money  which  had  been 
credited  to  him  for  his  services  as  président  to  the  Company, 
and  that,  not  only  before  the  recovery  of  judgment  in  the 
action  by  Doutre  against  the  Company,  but  even  before  the 
debt,  which  is  the  basis  of  the  action,  had  been  contractai. 
A  judgment  creditor  of  the  Company  suing  an  individual 
holder  of  unpaid  stock  in  the  Company,  for  a  debt  due  by  the 
Company,  cannot  stand  in  a  better  position  than  the  Company 
itself  could,  if  suing  the  Shareholder,  if  no  call  was  made. 

Their  Lordships,  without  calling  for  a  reply,  delivered  judj^- 
ment  by  the  Lord  Justice  Gittani  :  The  appeal  in  this  case 
is  frouj  a  judgment  of  the  Court  of  Queen's  Bench  in  Lower 
Canada,  reversing  a  judgment  of  the  Superior  Court  of  tlie 
district  of  Montréal,  with  costs.  The  judgment  in  the  Mon- 
tréal Court,  which  was  delivered  on  the  81st  of  March,  1!S0(), 
found  the  Respondent  to  be  debtor  to  the  Montréal  and  Bytown 
llailway  Coujpany  in  £900,  on  the  stock  held  by  him,  and 
approved  the  Appellants  claim  as  a  judgment  creditor  of  the 


(1)  16  Beav.  48.'». 

(•2).5  Kx.,  12». 

(:i)34  L.  J.  (N.  S.),  C.  P.  25. 

(4)7C".  H.  (N.  8.)  711. 
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Cohipaiiy,  lmvini(  i-xccution  agtiiust  tlie  Company  unnabisfie»!, 
iiiid  t'oiulciniied  th»;  Respondent  accord iiififly,  as  sucd    l'or  hy 
tlir  Apju'llmit.    The  action  in  which  tlint  Jud<;int'i»t  wa.s.givon 
wfis   an    action    brouglit    by   tlic    AppeJlant   as  a  judgrnont 
cit'ditor  of  thc  Company  afjfainst  tlio  R«ypondont,  a  sharo- 
lidldei",  as  a  Détendant,  and  in  tliat  action  it  was  proved  tliat 
tlicre  hai  heon  a  retiirn  by  the  Slieriff  oï  nuUa  honato  nxi 
exrcution  aj^jainst  t/he  Company.  The  action  was  t'ounded  on 
soc.  l!),  ol'  tlie  Canadian   Kailway  clauses  consolidation  act, 
the  I4th  and  lôth  Vict.,  c.  51.  The  Hrst  clause  ot"  which  sec- 
t'iDU  is  re-cnacted   by  the  Con.solidated   Statutes  ot'  Canada, 
cil.  G(i,  sec.  80,  tit.  "  Shareholders."    By  that  section  and  para- 
gifipli  it  is  enacted,  that  "  Each  shareholder  shall  be  indivi- 
iliially  liablt!  to  the  creditors  of  tlic  Company  to  an  ainount 
cipuil  to  the  amount  unpaid  on  the  stock  held  by  him  t'or  the 
dcbts  and  liabilities  tliereof,  and  until  the  whole  amount  of 
his  stock  lias  hâve  been  paid  up  ;   but  shall  not  be  liable  to 
an  uctiou  therefor  before  an  exécution  against  the  Company 
lias   liceri   returned    unsatistied    in   whole  or   in   part,   and 
the  aniount  due  on  such  exécution  shall  be  the  amount  recov- 
orable  with  costs  against  such   shareholders."  The  Défendant 
relied  upon  the  articles  relating  to  compensation  in  the  Code 
Civil  of  Lt)wer  Canada,  and  the  case  made  by  him  was,  that 
thoro  was-  due  to  him  from  the  Company  for  salary,  a  sum 
very  far  exceedinfjj  anything  that  he  was  or  could  be  made 
liable  to  the  Company  for  in  respect  of  calls,  that  the  sum 
due  to  him  from  tUe  Company,  in  point  of  fact,  extinguished 
his  liability  to  the  Company,  and  that  inasmuch  as  the  Com- 
pany never  could   Imve  maintained  proceedings  against  him 
in  i-espect  of  any  calls  that  they  might  make,  the  judgment 
creditoi-  was   in  no  bfetter  position  than  the  Company.  We 
assume  that  no  calls  beyond  calls  for  a  sum  of  £100  had  been 
made  on  the  part  of  the  Company  ;  if  any  such  calls  had  been 
uiado,  it  was  the   busine.ss  of  the  Défendant   both  to  hâve 
allegt'd  and  proved  that  they  had  been  made  ;  therc  is  neither 
allégation  norproof  to  this  effect;  the  Courts  below  proceeded 
on  tlie  assumption  that  no  calls  beyond  £100  had  been  made  ; 
and  tliere  can  be  no  doubt  but  that  they  were  right  upon  the 
pk'adings  and  facts  before  thein  in  making  that  assumption. 
Wliat  tlien,  are  the  provisions  of  the  Code  which  were  relied 
oiW  They   wtre   thèse:   Article   1187   provides,  that  "  When 
two  persons  are  nuitually  debtor  and  creditor  of  each  other, 
hoth  debts  are  extinguished  by  compensation  which   takes 
placi'  l)(.'tween   them   in   the   cases  and    manner   hereinafter 
dfC'laietl."  Article   IISS  déclares,  that  "Compensation  takes 
place  by  the  sole  opération  of  law  between  debts  which  are 
"'«lually  li(|uidated  an<l  demandable  and  hâve  each  for  object 
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a  suiii  of  inoney  or  a  certain  quantity  of  indetcriiiiiiatt!  thitif,'s 
of  the  same  kind  aud  quality.  So  soon  as  th«  debts  «;xist 
simultaneously  they  are  tnutually  extinguirthed  in  so  far  as 
their  respective  aniounts  correspond."  As  calls  had  not  btn'ii 
rnade,  there  could  hâve  been  no  compensation  as  between  tins 
Shareholder  and  the  Company  at  the  time  of  the  action  \mug 
brought  by  the  creditor,  for  when  we  refer  to  tlie  14th  and 
15th  Vict,  c.  51,  sec.  16,  cl.  10,  we  see,  that  before  any  action 
could  hâve  been  niaintained  by  the  Company  as  against  thi; 
Shareholder,  there  must  hâve  been  calls  made  by  the  directors, 
and  thirty  days  must  hâve  elapsed  from  the  date  of  the  calls. 
Moreover,  at  the  tinie  when  the  Appellant  brought  lus  action 
as  judgment  creditor,  the  Responaent,  if  he  had  any  claim  at 
ail  had  a  right  to  proceed  against  the  Company  and  recover 
payment  from  the  Company  of  the  £1000,  or  whatever  suiii 
was  due  to  him  as  Président,  and  th»^  Company  could  not 
hâve  set  up  as  against  that  action  any  counter  claim  which 
they  might  hâve  had  in  respect  of  his  being  a  Shareholder  ; 
it  follows,  therefore,  that  the  amount  payable  on  the  stock 
held  by  the  Défendant  was  not  actually  paid,  discharged,  and 
extingui8hed,and  that  the  above  articles  in  the  Lower-Canada 
Code  which  hâve  been  relied  on,  do  not  apply  to  a  state  of 
circumstances  in  which  although  there  was  a  claim  by  the 
Défendant  against  the  Company,  there  was  no  counter-riglit 
on  the  part  of  the  Company,  and  no  compensjition  as  betweoii 
him  and  them,  and  consequently  no  extinguishment  of  tlie 
debt.  The  creditor  under  the  act  is  in  a  différent  position  to 
that  of  the  Company,  and  can  recover  only  so  long  as  any- 
thing  remains  unpaid  on  the  stock  held  by  the  shareholder. 
This  being  so,  their  Lordships  will  humbly  advise  Her  Majesty 
that  the  judgment  of  the  Court  of  Qùeen's  Bench  should  be 
reversed.  The  resuit,  therefore,  will  be  to  restore  the  judg- 
ment of  the  Superior  Court  in  Montréal  ;  and  their  Lonlships 
are  of  opinion,  that  the  Appellant  should  hâve  the  costs  in 
b<^)th  the  Courts  below,  and  as  on  this  appeal.  (12  /.,  p.  29  et 
147  ;  14  J.,  p.  12  ;  4  L.  G.  L.  J.,  p.  61  et  6  Moore's  P.  C.  Rep., 
p.  225.) 
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(lolKT  OF  QI'EEN's  BeNCH,  AlM'EAl-  SlDE, 

Montréal,  2f>tl\  Fcbruary,  IHGS. 

Corani  DnvAL,  Ch.-.T.,  Cahon,  .T.,  Drummond,  J., 
Badgley,  j. 

K<ii,Ar(îH  (Défendant  in  tho  court  below)  Appellant  ;  and 
The  S<k'IETY  of  the  Montréal  General  Hosfital, 
(Plaintiff  in  tho  court  belovv),  RcHpondent. 

llilii  :  1.  Tliat  in  an  action  en  bornagr,  the  existence  of  a  fence,  betweeii 
tlic  two  properties,  for  upwards  of  30  years  liefore  action  brought,  en- 
titles  tli»  Défendant  to  daim  stich  fence  as  the  légal  boundary  or 
division  line  botween  the  properties. 

2.  Althongh  sucii  fence  be  so  constructed  as  to  form  an  irregular  en- 
croidinient  on  the  l'iaintiff's  land  to  the  depih  of  about  7  feet,  by 
iibout  4S  feet  only.  in  len(;tli,  alo-  g  a  portion  of  the  line  of  division 
between  the  properties,  and,  although  the  title  deed  of  the  Défendant, 
ami  the  title  deeus  of  oll  hia  nvUtirs,  chow  the  line  of  division  between 
tho  properties  to  be  a  utraight  line,  throughout  ils  eiitire  leiigth,  and  are 
xilrnt  us  to  the  incroarhmcnt,  and,  althongh  Defendant's  possession  only 
dates  hnrk  a  little  over  4  years,  he  nevertheless  can  avait  himself  of  the 
|M)sscK8i()n  iip  to  tlie  fence, of  al!  those  front  whoni  he  dérives  title  to  the 
property  described  in  the  deeds. 

3.  Verbal  évidence,  to  the  effect,  that  tlie  fence  had  l»een,  for  upwards 
of  ;{(itli  yoars,  in  the  same  line  as  it  vvas  at  the  time  of  the  action,  is  sntti- 
cient,  althongh  it  be  proved,  that  such  fence  was  enlirtiy  degtrnyed  by 
Jiri,iwd  remumed  to  dentroyed  for  upward»  of  a  y  ear,  &nd  none  oftbe 
witnessen  testify  to  bave  seen  a  vestige  of  the  old  fence  after  the  fire,  or 
to  having  been  présent  when  the  new  fence  was  built. 

Tins  was  an  appeal  froin  a  judgment  rendered  by  the  Supe- 
rior  Court,  at  Montréal,  on  the  80th  day  of  June,  186G,  inain- 
taininjran  action  en  bor7iage,  instituted  by  Respondent  against 
Aj)pellant.  The  contiguous  properties  of  the  two  parties  were 
lioth  purchased,  at  sherifFs  sale,  on  the  7th  February,  1828  ; 
tho  (ino  by  Respondent,  the  other  by  Benjamin  Hall.  Hall  sold 
tlio  propei'ty  he  so  purchased,  on  the  4th  day  of  Septeniber, 
ISô.S,  to  Daine  M.  A.  D.  Beaudry,  wife  of  Onésime  Èrien  dit 
Desrochers,  who  sold  it  to  Défendant  on  the  1  Ith  day  of  May, 
liS59.  The  Respondent's  property  faces  on  Dorchester  Street 
of  the  city,  and  that  of  Appellant  on  St.  Constant  Street.  The 
encroachment  complained  of  by  Respondent  is  an  irregular  one, 
buiiig  to  the  extent  of  about  7  feet  in  depth,  to  the  extent  of 
ab(jut  48  feet  in  length,  on  a  portion  of  the  line  of  division 
botween  the  two  properties,  as  shown  In  green  on  the  plan 
attached  to  the  surveyor's  report.  The  Appellant  pleaded,  in 
effect,  that  a  fence  had  existed,  for  upwards  of  30,  and  even 
ôO  years,  along  the  présent  line  of  division   between  the  two 
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projx'itics,  (luriii;(  wliicli  tiirn',  hc  aiid  liis  (iiifi'iirs  liail  pos- 
•scsscd  tlio  j»n)])('rti('sa('(jiiii'('(I  liy  A|i|)(lluiit  as  lïiit'Ioscd,  iiielud- 
iii^  tlie  ciKToaclmR'nt  coinplaiiicd  oF  ;  aiid  tliat  Rt'Spoiidoit 
rccojriii/cd  sucli  t'ciict;  as  tlic  ti'iic  liiu'  of  division  hctw^cn  tlic 
two  i»r(»])('rtit's,  \>y  icik  win^f  it  t'iitiicly.  at'tcr  tlic  Dii^iiial 
fi'iicu  luid  \>vvi\  dtisti'ovcd  l»y  tin;,  diiriii^'  tlu'  ^rcat  tire  ot"  tlic 
8th  of  .lulv,  IMÔ2.  Hotli  tlic  iiitcrU)Cutoi'V  judifiiiciit,  oïdcr'iii'' 
tlic  lioriHi;/e  and  thc  appointuicnt  of  a  surv(!y()r,  and  thc  lintd 
judf^nicnt,  lionioloj/atin^  tlic  survcyor's  report,  \V(!rc  rcndcicd 
by  tlie  Hon.  Mr.  Justice  JVIoNK.  Tlic  followin^'  vvas  tlic  iiitcr- 
locutoryjud^incnt  :  "  Thc  court,  dotli  order  tliat,  by  a  survcyor 
"  to  be  naincd  by  tlie  parties,  or,  in  dcfault,  by  any  .pid^fc  ol' 
"  this  court,  in  vacation,  tlie  propci-ty  of  FlaintiH"  and  tliat  ol' 
"  Défendant,  be  visitcd  aiul  survcycd,  boundarics,  hornen,  bc 
"  fixed,  detcrniined  and  cstablislicd,  bctwcen  tlie  said  land,  tlic 
"  property  of  Plaintitf,  and  the  said  lund,  tlie  property  of 
"  Défendant,  on  tlie  nortli-cast  side  line,  wlierc  tlic  siiid  pro- 
"  perties  adjoin  each  otlicr,  and  tliat  tlicsurveyoi-  do  establisli 
"  the  truc  line  of  division  on  the  said  north-east  side,  accordiii<,' 
"  to  lavv  and  the  titlcs  of  tlie  parties,  and  <lo  fix  and  place 
"  rnctes  and  horvcn,  in  tlie  truc  line  of  division  thcreof,  and 
"  do  asccrtain  and  report  to  tliis  court  to  wliut  extent,  it"  to 
"  any  Défendant  hatli  cncroaehcd  upon  the  land  and  property 
"  of  Flaintitt,  f)f  ail  which  the  survcyor  sliall  inake  report  to 
"  this  court,  on  or  before  the  seventeenth  day  of  April  ncxt, 
"  the  said  report  to  be  accoinpunicd  witli  a  ti<furative  jjlan  ol" 
"  the  propertics  and  the  boundarics  thcreof,  and  the  Court  dotli 
"  reject  ami  disiniss  thc  demand  and  conclusions  of  Plaiiititi' 
"  for  daniajj;es."  The  following  was  the  final  judj^iiient  :  "  Tlic 
"  court,  doth  honiolofjfate  and  continu  the  report  to  be  ex(!cntcd 
"  according  to  its  forin  and  ténor,  and  doth  déclare  tliat  thc 
"  line  E  H  drawn  in  red  upon  the  plan,  and  beincr  seventy-six 
"  feet  six  inches  in  lengtli,  fi'oni  the  point  E  to  the  point  H, 
"  shall  be  hercaftcr  thc  true  line  of  division,  on  the  north-cast 
"  side,  between  tlie  property  of  Plaintiff"  and  that  of  DcFcii- 
"  dant,  the  said  point  E  being  at  a  distant  of  thirtcen  fcot 
"  seven  inches  froin  the  rear  face  of  the  brick  buildiiif,^^ 
"  erected  on  Dcfendant's  lot,  and  coinciding  witli  the  western 
'•  angle  of  the  brick  out-building  erected  on  the  property  of 
"  Mrs.  E.  Powell,  and  foiining  the  south-eastern  boundary  of 
"  Defendant's  property,  as  shown  upon  thc  phm  ;  aiid  thc  siiid 
"  point  H,  being  at  a  distance  of  fourtecn  fect  eiglit  iiiclics 
"  from  the  .said  rear  face  of  the  brick  buildings  erected  m 
"  Defendant's  property,  and  coinciding  with  the  southern  angle 
"  of  the  brick-house  erected  on  the  property  of  one  Benoit, 
"  and  forining  the  north-west  boutidary  of  Defendant's  pid- 
'*  ptîrty.  And,  the  court,  considering  that  it  appeai-s,  froui  tlie 
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'  siiiil  report  ami  survey,  tlmt  Di'iVudiint  liiitli  t'McruHclnMl 
"  u|)(  I)  aiid  j)().ssi'.s,s('<l  liiinsrir  of  ii  portion  ot"  th»'  propcrty  ot' 
"  l'Iiiintirt",  1111(1  niiiiH'ly,  so  mucli  thcruoi"  as  is  sliewn  iij)on  tlie 
"  plan  colorcd  ijirtm,  nieasurinj;  l'orty-t'if^lit  t'ri't.  eij^ht  inclics, 
"  on  tlic  north-(^rtst  sidc,  jilon;;  tlio  Huid  division  linc  K  H,  and 
"  foity  r«H't,  on  thtî  south-\\«'.st  «idi',  l>y  a  pt-rpenciicidar  widtli 
t'Vi'n  t'cct,  at  tlie  nortli-west  »>nd,  and  .six  fctît,  at  tlie 
Ji-(>ast  end,  and  containin^  thc  said  cnc'roaclinKMit  an 
"  arca  of  two  hundrcd  and  l'ijjjhty-cight  .supcvficial  tV'ct^  as 
'•  slidwn  npon  tho  plan,  it  is  lu-roliy  ordercd  tliat  Défendant 
"  do,  lortliwitli,  rcstoro  and  dtdivcr  up  to  Plain*' I  tlie  said 
'  aliovf  dcscrilied  portion  ot"  land,  npon  wli.ci.  lie  hath 
"  fiicroaclied,  and,  in  dofault  of  Défendant  so  to  do,  it  is  ordered 
•  tliat  lie  he  ejected  thcrefroni,  and  Plaintift'put  into  the  pos- 
'  session  and  enjoynu-nt  thereof,  iinder  the  authority  of  tins 
"  l'oiirt.  And  the  court  doth  condenin  Défendant  to  pay  the 
"  oosts  of  this  action,  each  party  to  ]  ay  oiie  lialf  of  the  cost 
"  of  the  said  snrvey  and  horvarjc. 

Hoxi»Y.  for  Appellant  :  Ce  qui  frappe,  en  lisant  ces  juge- 
ments, c'est  une  absence  coinplètt!  de  motifs,  un  silence  absolu 
sur  les  raisons  sur  h  s(|uelles  ils  sont  fondés.  Pas  une  ligne,  dans 
ee^•  iitijoinents,  au  siijet  de  la  prescription  plaidée  par  l'Appe- 
1-  t  qui  était  la  (piestion  principale.  L'honorable  juge  semble 
I  oublié  complètement  l'existence  de  la  .SDème  clause  du 

cluq/iore  8.S  des  .Statuts  Refondus  du  Bas-Canada  qui  exi^'e  (pie 
"  tout  jugement  final  et  jugement  interlocutoire,  dont  il  y  aura 
"  appel,  prononcé  par  la  Cour  Supérieui'e,  tant  dans  unepour- 
"  suite  ou  action  par  défaut  ou  ex  parte  qui  sera  déboutée, 
"  que  dans  tout  autre  poursuite  ou  action  où  les  parties  au- 
"  ront  lié  contestation,  (imite  jowed)  contiendra  un  exposé 
'  sommaire  des  points  de  fait  et  de  droit,  et  des  motifs  sur 
"  lesquels  le  jugement  est  fondé  ainsi  (j\ie  le  nom  du  juge  qui 
"  l'aura  prononcé."  L'Appelant  regrette  d'autant  plus  cet  oubli 
(|u'i]  se  trouve,  par  là,  dans  la  nécessité  de  s\ibstituer,  de  mé- 
moire, les  remarques  explicatives,  faites  verbalement  par  l'ho- 
norable Juge,  lors  du  prononcé  du  jugement  du  28  février, 
1<S()(),  à  l'audience,  aux  niofifs  érrlix  que  le  jugement  aurait  dû 
exposer,  et  qui  auraient,  s'il  y  eussent  été  inclus,  pré.senté  un 
oaractère  d'authenticité  indéniable.  Si  la  mémoire  de  l'Appelant 
ne  lui  fait  pas  défaut,  l'honoi'able  juge,  en  rendant  le  jugement 
(lu  28  février,  186(5,  aurait  exprijné  l'opinicm  que  la  preuve  de 
la  ])ossession  trentenaire  était  suffisante  ;  mais,  s'appuyant  sur 
la  doctrine  .sanctionnée  par  la  majorité  de  cette  cour,  dans  la 
cause  de  Hfoddordt  et  Lffehvre  (1)  il  aurait  rejeté  la  prescrip- 

(  I  )  I^orstjue,  dans  une  action  pétitoire,  il  est  constaté  que  le  Défendeur,  et 
<1  luitii'H  pt'i'Honnes,  ont  possédt'i  l'immeuble  pendant  plus  de  trente  ans,  l'action 
ilii  lU-inundeur  sera  renvoyée,  quoique  son  titre  soit  antérieur  au  comment-e- 
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tion  plaidée  par  l'Appelant,  pai*ce  que  ce  «lernier  n'tiui'ait  établi 
aucun  lien  de  droit,  aucune  connexité  contre  lui  et  les  posses- 
seurs antérieurs,  de  manière  à  pouvoir  invoquer  l'avantage  de 
leur  possession  et  la  joindre  à  la  aieiuie.  L'Appelant  n'entend 
pas  plaider  ici  la  question  <h  droit  discutée  devant  cette  cour, 
dans  la  cause  de  Stoddardt  et  Lefehvre.  Il  se  contentera  de 
démontrer  que  cette  question  ne  s'élève  pas,  et  qu'ainsi  elle  no 

f)eut  servir  de  base  au  jugement  qui  sera  rendu.  En  effet, 
'Appelant  a  acheté  son  terrain  de  Madame  Desrochers  et  son 
époux,  en  vertu  d'un  acte  de  vente  reyu  le  11  mai,  1850.  devant 
le  notaire  Doucet.  M.  et  Madame  Desrochers  avaient  eux- 
mêmes  acheté  ce  terrain  de  Benjamin  Hall,  par  acte  re^'u  le  4 
septembre,  1858,  devant  le  notaire  Labadie,  efc  y  avaient  cons- 
truit, durant  les  huit  moi.s  de  leur  courte  occupation,  les  quatre 
maisons  en  brique  à  deux  étages  qui  s'y  trouvaient  lorsqu'ils  le 
revendirent  à  l'appelant.  Benjamin  Hall  avait  lui  même  acheté 
ce  même  terrain  du  Shérit*  du  district  de  Montréal,  à  une  vente 
judiciaire  qui  en  fut  faite  le  7  février,  1828,  le  jour  même  que 
l'Intimée  se  rendait  adjudicataire  de  son  propre  teirain,  à 
cette  même  vente  judiciaire.  Voilà  donc  une  succession  non 
interrompue  de  titrca  qui  font  remonter  l'origine  de  la  posses- 
sion de  l'Appelant  jusqu'en  1828,  et  qui  lui  <lonnent  le  shérif 
même  comme  son  premier  auteur.  Et  c'est  en  présence  de 
pareils  faits  que  l'on  ose  dire  sérieusement  que  l'Appelant  n'a 
pas  succédé  légalement  et  régulièrement  dans  la  possession  de 
ses  prédécesseurs.  Cette  prétention  paraît  si  incroyable  que, 
pour  lui  donner  quelque  couleur  de  plausibilité,  l'Intimée  a 
soutenu  devant  e  Tribunal  Inférieur  que  l'Appelant  ne  pou- 
vait joindre  sa  possession  à  celle  de  ses  auteurs  que  par  rap- 
port à  l'étendue  précise  de  terrain  que  lui  donnaient  ses  titres, 
et  non  par  rapport  au  terrain  compris  dans  l'équerre  dont  ses 
titres  ne  font  aucune  mention  ;  qu'en  un  mot,  les  titres  de 
l'Appelant  ne  lui  conféraient  aucun  droit  de  possession  sur 
l'excédant  de  contenance  que  renferme  son  terrain  ;  qu'il  n'y 
avait,  en  conséquence,  aucune  tranmission  légale  de  possession 
entre  lui  et  ses  prédécesseurs,  relativement  à  cet  excédant  de 
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ment  de  la  possession  des  prédécesseurs  du  Défendeur,  et,  quoique  ce  dernier 
n'ait  pas  établi  qu'il  ait  succédé  h  la  possession  de  ses  prédécesseurs,  soit  à 
titre  universel  ou  particulier.  Stoddanlt  et  al  ,  vs.  Lefehrre,  C.  B.  R. ,  Montréal. 
12  novembre,  186^1,  Lafontaink,  J.,  Duval,  J.,  Mkkepith,  .1.,  (dissident)  et 
MoNDELRT,  J.,  continnant  le  jugement  de  C.  S.,  Montréal,  3  avril,  IStil, 
Berthklot,  j.,  U  D.  t.  B.  C,  p.  286,  8  J.,  p.  31,  et  13  D.  T.  B.  C,  p.  481 
et9R.  J.  fi.  Q.,p.  124. 

Le  détenteur  d'un  immeuble,  qui  est  poursuivi  au  petitoire,  ne  peut  opposer 
à  cette  action  la  prescription,  résultant  d'une  possession  de  trente  ans,  par  lui 
et  ses  auteurs,  s'd  ne  relie  pas  sa  propre  possession,  qui  est  moins  de  trente 
ans,  à  celle  de  tes  tuteurs,  pour  la  compléter,  par  un  titre  universel  ou  parti- 
culier. McMitlan  vs.  Whin/ield,  C.  S.,  Montréal,  30  avril,  18fil.  Berthki.dt, 
.1.,9R.J.  fi.  Q.,p.  128. 
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contenance  ;  et  que,  n'ayant  pas  possédé  lui-même  personnelle- 
ment, pendant  une  succession  non  interrompue  de  trente 
(umt't's,  il  ne  pouvait  pas  invoquer  le  bénéfice  de  la  prescrip- 
tion. Ainsi,  d'après  cette  doctrine,  il  ne  suffirait  plus,  dans  un 
acte  d'aliénation,  de  dire  :  "  Je  vous  vends  une  étendue  de  ter- 
"  min  de  77  pieds  de  front,  sur  environ  38  pieds  de  profon- 
"  deur,"  mais  il  faudrait  ajouter,  pour  que  l'acquéreur  puisse 
prescrire  contre  son  voisin  :  "  Je  vous  vends,  en  outre,  tous 
"  mes  droits  de  possession  sur  l'excédant  de  contenance  qui 
"  pourraient  se  rencontrer  dans  ce  terrain."  Ainsi,  un  acte  de 
vente  aurait  l'effet  de  conférer  à  l'acheteur  des  droits  moins 
amples,  plus  restreints,  que  ceux  que  possédaient  le  vendeur. 
Ainsi,  le  contrat  de  vente  aurait  bien  la  vertu  de  transmettre 
la  propriété  à  l'acquéreur,  mais  non  la  possession  qui  n'e.st  par 
elle-même  qu'une  présomption  de  la  propriété.  Ainsi  le  plus 
ne  renfermerait  plus  le  moins.  Si  cette  doctrine  que  la  Cour 
Inférieure  a  cru  devoir  accueillir  comme  bien  fondée  était 
vraie,  il  vaudrait  mieux  "".^cer  de  suite  de  notre  Code  l'article 
2242,  qui  établit  la  prescription  de  trente  ans  sans  titre  ;  dans 
tous  les  cas  de  possession,  il  faudra  un  titre  à  l'avenir.  Si  les 
228  pieds  de  terrain  que  renferme  l'éfjuerre  en  difficulté  n'ap- 
partiennent pas  à  l'Appelant,  qui  donc  peut  les  réclamer  ?  Ce 
n'est  assurément  pas  1  Intimée,  puisque  Benjamin  Hall  a  pos- 
sédé, comme  propriétaire,  tout  ce  terrain  à  la  suite  d'une 
vente  par  le  Shérif,  pendant  plus  de  trente  années  consécu- 
tives, depuis  le  7  février  1828,  jusqu'au  4  septembre  1858,  et 
que  le  cours  de  la  prescription  trentenaire  s'est  accompli  tout 
entier  dans  sa  personne.  Sera-ce  le  vendeur,  le  Shérif,  ou  plu- 
tôt Thomas  Thain,  le  Défendeur  exproprié  ?  Non,  puisque, 
d'après  la  doctrine  de  l'ancien  droit,  enseignée  par  Pothier,  au 
numéro  255  du  Traité  de  la  vente,  l'acheteur  n'est  pas  tenu  de 
faire  raison  du  surplus  de  contenance  qui  pourrait  se  trouver 
dans  le  terrain  qu  il  acquiert.  Et,  si,  sous  l'empire  de  l'article 
lôOl  de  notre  Code,  qui  a  substitué  une  doctrine  contraire  à 
l'ancien  droit,  l'excédant  de  contenance  devait  revenir,  dans  le 
cas  actuel,  au  propriétaire  originaire  exproprié  par  la  justice, 
la  conséquence  .serait  que  les  terrains  des  parties  en  cette 
cause  ne  seraient  plus  contigus,  et  qu'il  n'y  aurait  plus  lieu  à 
un  bornage,  dans  l'endroit  que  forme  l'équerre.  Non  ;  il  n'y  a 
qu'un  seul  point  de  vue  sous  lequel  cette  question  puisse  être 
envisagée.  Le  vendeur,  n'étant  pas  admis,  d'après  le  droit 
alors  existant,  à  réclamer  l'excédant  de  contenance  que  ren- 
ferme le  terrain  acheté  par  l'Appelant,  ce  dernier  se  trouve 
donc  avoir  succédé  aux  droits  de  possession  et  de  propriété  de 
son  vendeur  et  de  ses  auteurs  sur  cet  excédant.  Ce  droit  que 
la  loi  dénie  au  vendeur,  qui  vend  plus  qu'il  n'a  promis,  pour- 
quoi l'accorderait-elle  au  voisin  qui  n'a  jamais  possédé  ?  Et, 
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d'ailleurs,  (|Tie  l'on  consulte  les  titres  de  l'Appelant,  dans  les- 
quels on  trouve  que  son  terrain  est  borné  en  profondeur  par 
celui  de  l'Intimée,  et  l'on  vient  de  suite  à  la  conclusion  (|ue  la 
clôture,  qui  sépare  ces  terrains  et  qui  a  toujours  (.'xisté  avec  la 
même  équerre,  étant  la  borne  et  limite  apparente,  sinon  de  la 
propriété,  du  moins  de  la  possession  respective  des  parties,  les 
titres  de  l'Appelant  et  de  ses  auteurs  lui  ont  conféré  la  traris- 
mi.ssion  de  la  possession  de  tout  le  terrain  jusqu'à  la  clôture 
en  (juestion.  L'Intimée  a  soulevé  quehjiies  autres  (]uestions  de 
droit,  dans  la  (your  Inférieure.  Ainsi,  elle  a  prétendu  qu'en 
vertu  du  vieux  brocart  de  droit  "  nul  ne  peiU  'prescrire  contre 
son  titre,"  l'Appelant  ne  pouvait  pas  prescrire  au-delà  de  la 
contenance  de  ses  titres.  Mais  l'on  sait  fort  bien  et  les  auteurs 
de  droit  sont  unanimes  sur  ce  point  que  cette  renifle  de  droit 
veut  dire  seulement  que  l'on  ne  peut  pas  se  changer  à  soi- 
même  la  cause  et  le  principe  de  la  possession,  substituer  une 
possession  animo  domini  à  une  possession  itréAmire,  mais 
qu'elle  n'empêche  pas  d'étendre  les  limites  de  sa  jouissance,  à 
titre  de  propriétaire.  "  Prescrire  au-delà  de  son  titre,  n'est  pas 
"  prescrire  contre  son  titre,"  dit  Troplonfj.  Ou  on  d'autres 
termes  "  déborder  son  titre,  n'est  pas  prescrire  contre  son 
titre."  C'est  pourquoi,  dit  le  même  auteur,  "  l'acheteur  d'un 
arpent  de  terre  taxativement,  pjut  en  pre.scrire  deux  arpents." 
Ainsi,  encore,  l'Intimée  a  prétendu  qu'il  y  avait  eu  interrup- 
tion dt'  possession,  parce  que  la  clôture,  qui  divise  les  terrains 
respectifs  des  parties,  avait  été  détruite,  par  le  grand  incendie 
qui  eut  lieu  à  Montréal,  en  1H52,  malgré  que  cette  clôture  ait 
été  reconstruite  au  même  endroit,  et  dans  la  même  direction, 
quelques  mois  après  cet  incendie.  Sur  cette  question,  les 
auteurs  de  droit  abondent,  et,  tant  sous  l'empire  de  l'ancienne 
législation,  que  de  la  nouvelle,  tous  sont  unanimes  à  procla- 
mer les  principes  suivants  :  "  Que  la  possession  ne  laisse  pas 
"  d'être  continue,  «|Uoiqu'un  obstable  phj'sique  et  de  force  ma- 
"  jeure  la  paralyse  momentanément.  Que  la  possession,  une 
"  fois  acijuise,  se  prolonge  d'elle-même,  par  la  volonté  du  pos- 
"  sesseur,  quan<l  même  cette  volonté  ne  se  traduirait  par  aucun 
"  acte  extérieur.  Que  le  possesseur  actuel,  qui  se  trouve  avoir 
"  ancieimement  possédé,  est  présumé  avoir  possé  lé  dans  les 
•'  temps  intermédiaires,  sauf  la  preuve  contraire,  i^robatis  e.r- 
"  tremis,  pr;esH)nnnfnr  média.  Que,  pour  établir  une  inter- 
"  ruption  de  possession,  dans  ce  cas,  il  ne  suffit  pas  de  prou- 
"  ver  une  pure  abstention,  un  repos  «le  la  part  du  possesseur, 
"  puiscjue  la  posses.sion  se  conserve  unimo,  mais  qu'il  faudrait 
"  encore  le  f»iit  actif  d'un  tiers,  qui  serait  venti  s'entremettre 
"  dans  sa  jouissance,  et  s'en  attribuer  les  profits."  L'Appelant 
ne  fait  que  signaler,  en  passant,  ces  prétentions  fausses,  émises 
par  l'Intimée  devant  la  Cour  Inférieure,  mais  qui  n'ont  été 
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appuyées  d'aucune  autorité.  Reste  donc  la  seule  question  de 
fdit  à  examiner.  L'Appelant  a-t-il,  oui  ou  non,  prouvé  une 
po.^^session  trentenaire,  timt  par  lui  (jue  par  ses  auteurs,  anté- 
rieure à  l'action  de  l'Intimée  contre  lui  ?  Jean-Bte.  Homier, 
(|iii  demeure  vis-à-vis  le  terrain  de  l'Appelant,  qui  le  voit  tous 
K's  jours,  qui  y  a  mis  ses  voitures,  du  tenijvs  que  Benjamin 
Hall  le  possédait,  (|ui  est  entré  plusieui-s  t'ois  en  pourparlers 
iivec  ce  «lernier  pour  l'acheter,  qui  était  présent  à  la  vente  des 
tcnains  des  parties  par  le  Sliérif  de  Montréal,  le  7  février 
l(S2(S,  qui  les  avait  mên)e  visités  avant  la  vente,  dans  la  vue 
(le  les  acheter,  prouve  <]u'il  a  connaissance  que  la  clôture  qui 
divise  les  terrains  en  (juestion  existe  depuis  8(5  ans,  dans  la 
même  direction  et  avec  la  même  équerre  ;  et  t|ue  l'Appelant, 
et  ses  auteurs,  ont  toujours  possédé,  sans  interruption,  et  à 
titre  de  propriétaire,  durant  ce  temps,  tout  le  terrain  (jui  s'é- 
tend justju'à  la  clôture,  y  compris  l'espace  de  terrain  renfermé 
dans  re(|uerre.  Cette  clôture  a  été  détruite  par  le  grand  in- 
cendie de  1852,  mais  elle  a  été  refaite  trois  mois  après,  au 
même  endroit,  avec  la  même  équerre.  Laurent  Rivard  dit 
Dufresne,  plus  âgé  que  Homier,  a  connaissance  que  la  posses- 
sion de  l'Appelant  et  de  .ses  auteurs,  sur  tout  le  terrain  en 
(piestion,  remonte  à  4G  ans.  Charles  Cousineau,  plus  âgé 
i-ncore,  a  vu,  lui-même,  construire  la  clôture  en  question,  par 
Thomas  Thain,  en  1S12.  Ainsi  donc,  la  possession  de  l'Appelant 
et  de  ses  auteurs  remontait  à  plus  d'un  demi-siècle.  Tlionuis 
Thiun,  qui  a  été  exproprié  des  terrains  en  question  en  cette 
cause,  par  la  vente  judiciaire  du  7  février  1828,  et  Benjamin 
Hfill,  qui  a  possédé  le  terrain  de  l'Appelant,  pendant  une 
période  consécutive  de  plus  de  80  ans,  étant  tous  deux  décè- 
des, l'Appelant,  privé  du  bénétice  du  témoignage  important 
iiu'ils  lui  auraient  dotnié,  a  dû  recourir  à  des  voisins,  et  à  des 
vieillards  au  fait  <le  l'histoire  de  la  localité.  La  déclaration 
de  ces  derniers  est  certaine,  précise,  concluante,  et  ne  laisse 
iiuc'un  doute  sur  la  (jUestiim  du  fait  de  fa  prescription.  Une 
lieiiiière  circonstance  à  remar(|uer,  c'est  que  le  l'apport  de  l'ar- 
jifiiteur  même  de  l'Intimée  constate  qu'elle  possède  une  plus 
grande  étendue  de  terrain  (]Ue  celle  que  lui  donnent  ses 
ses  titres.  En  rCsumé  :  L'origine  de  la  possession  des  parties 
leur  est  commune  ;  elle  renxmte  au  titre  du  shérif,  à  la  vente 
judieiaii-e  du  7  février  1828.  (\'tte  jiossession  a  toujours  été  la 
iiiêiiie,  depuis  lors  jus(|u'àce  jour.  L'Intimée  n'a  jamais  possédé 
le  t<'nain  ([u'elle  réchime.  Ifne  possession  de  plus  d'un  denn- 
sièele  eu  assure,  au  contraire,  la  prescription  à  l'Appelant. 
Seiait-il.  juste,  serait-il  légal,  sous  ces  circonstances,  de  dé- 
truire un  état  de  cho.ses  si  i)ien  étahli  ?  L'A)»pelant  ne  le  croit 
pas. 

Hkthune,  Q.  C,  on  lielialf  of  Respondent  :  No  direct  evi- 
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(lence  was  adduced  as  to  who  renewed  the  fence  in  question, 
but  Appellant  lias  argued,  that,  V)ecause  the  boards  were  ail 
nailed  on  Respondent's  side  of  the  fence,  Respondent  must  be 
presumed  to  hâve  made  it  ail.  Whatever  presumption  niight 
be  considered  to  arise  froin  that  tact,  however,  was  destroyed 
by  the  évidence  of  the  steward  of  the  Hospital,  who  stated, 
in  his  déposition  that  ail  the  fences  surround ing  Respondent's 
property ,  except  a  few  2Mgée»,  very  recently  built  by  a  Mr.  Ray 
adjoining  his  property,  and  the  fence  facing  on  Dorchester 
street,  had  the  boards  nailed  on  the  side  next  Respondent's  pro- 
perty. Several  witnesses  hâve  doubtless  sworn,  that  the  fence 
existed  where  it  now  is,  more  than  30  years  previously  to  the 
institution  of  Respondent's  action,  but  it  is  abundantly  prov- 
ed,  by  Appellant's  own  witnesses,  that  the  original  fence  was 
entirely  destroyed,  by  the  great  fire  of  the  8th  july,  18.52, 
and  that,  aboiU  a  year  and  a  half  elapned,  before  the  présent 
fence  was  erected.  Then,  again,  the  first  witness  exaniined  by 
Appellant,  who  was  a  very  aged  inan,  and  recollected  when 
the  encroachmont  (called  by  him  une  équerre)  first  existed 
in  the  tinie  of  Thain,  stated,  in  his  re-examination,  whon 
pressed  on  the  subject  of  the  straightness,  or  otherwise  of  the 
division  Une  at  that  time,  "  il  y  avait  une  équerre  autrefois, 
et  cette  éijuerre  est  viaiv tenant  phis  loin."  No  one  witness, 
inoreover,  bas  sworn  to  ever  seeing  any  vestige  whatever  of 
the  old  fence  after  the  fire,  or  to  being  actually  présent  when 
the  new  fence  was  erected,  or  to  any  other  fact  that  would 
go  to  establish  beyond  doubt  that  the  présent  fence  is  re«lly 
where  Appellant's  witnesses  seem  to  think  the  old  fence  ori- 
ginally  stood.  The  Respondent  respectfuUy  subniits,  there- 
fore,  on  this  point,  that  there  is  no  satisfactory  évidence  that 
the  présent  fence  was  erected  precisely  in  the  line  of  any 
former  fence,  and,  consequently.  that  such  fence  cannot  be 
held  and  considered  as  the  légal  boundary  or  division  line 
between  the  properties  in  question.  Then,  it  is  to  be  noted, 
that  none  of  the  titles  even  hint  at  anything  like  a  line  of 
division  of  the  very  peculiar  shape  contended  for  by  Appel- 
lant, but,  on  the  contrary,  ail  make  the  Une  of  division 
between  Appellant' s  and  Respondent's  properties  a  straifihf 
one.  The  Appellant's  own  possession  only  dates  in  1859,  a 
little  over  4  years  before  the  institution  of  Respondent's  ac- 
i\ox\,  and  he  cerlainly  never  purchased  from  any  body  ant/ 
rights  of  possession  in  the  strip  of  groand  ivhich  is  the  sub- 
ject matter  of  the  présent  suit.  According  to  the  surveyor's 
report,  the  strip  of  ground  in  (juestion  induVntably  belongs  to 
Respondent,  and  as  Appellant  failed  to  establish  any  légal 
title  thereto,  the  Court  below  declared  the  same  to  be  the 
property  of  Respondent,  and  condemned  Appellant  to  restore 
it  to  Respondent. 
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The  t'ollowing  was  the  judgment  of  the  Court  of  Appeai  : 
"  Tlie  Court,  considering,  that  Appellant  liath  established  the 
luaterial  averments  of  lus  peremptory  exception  and  pleading 
with  respect  to  the  prescription  by  him  pleaded,  to  the  action 
of  Respondent,  for  the  bornw/e  of  the  line  between  the  irres- 
pective properties  and,  considering  that  Appellant  hath  prov- 
ed  that  he  hath  been  in  possession,  by   himself  and  by  his 
auteurs,  for  upwards  of  thirty  years  before  the  institution  of 
this  action,  publicly,  peaceably  and  without  interruption,  of 
his  said  property,   with  the  rear   line  thereof,    having    the 
déviation  therein  existing  at  the  time  of  the  institution  of  the 
said  action,  to  wit,  of  an   encroachment,  beyond   a  straight 
line,  of  about  seven  feet  in  depth,  by  about  forty  feet  in 
length,  forming  a  superficies  of  about  two  hundred  and  eighty- 
eight  feet  ;  considering,  that,  in  the  hornarfe  of  their  respec- 
tive properties,  Appellant  was  entitled  to  hâve  the  said  line, 
between  the  said  properties,  drawn  and  established  according 
to  his  prescriptive  rights  therein,  including,  in  his  favor,  the 
déviation  aforesaid,  considering,  that  Appellant  was  willing 
to  inake  the  said  bornage,  in  conforrnity  with  his  said  pres- 
criptive rights,  but  that,  in  the  interlocutory  judgment  ren- 
dered,  ordering  the  bornage  of  the  said  respective  properties, 
the  pretensions  and  rights  of  property  of  Appellant,  to  the 
said  déviation  hâve  been  set  aside  ;  considering  that  the  bor- 
nage so  ordered  was  carried  into  effect,  and  a  straight  line, 
in  conforrnity  with  the  said  interlocutory  judgment,  has  been 
established  and  reported,  under  the  said  interlocutory  judg- 
ment, while  said   straight  line  was  afterwards  homologated, 
by  the  final  judgment  of  the  Superior  Court;  considering 
that,  in  the  interlocutory  judgment  aforesaid,  setting  aside 
the  prescriptive  pretensions  of  Appellant,  there  was  error, 
and  that  the  said  bornage,  efiected  in  virtue  thereof  was  in- 
valid,  and  that,  in  the  final  judgment  of  homologation  of  the 
said  report  of  bornage,  there  was  also  error,  doth  reverse  and 
set  aside,  as  well  the  final  judgment  of  the  Superior  Court 
•  rendered  at  Montréal,  on  the  thirtieth  day  of  June,  186(),  and, 
also,  the  interlocutory  judgment  rendered  on  the  twenty- 
oij^hth  day  of  February,  1866,  together  with  the  opération  of 
bornage  and  report  performed  in  virtue  thereof,  and,  proceed- 
ing  to  render  such  judgment  as  the   «uperior  Court  should 
hâve  rendered,  doth  order,  that  by  a  surveyor  to  be  nained  by 
tlie  parties  or  in  default,  by  any  judge  of  the  Superior  Court, 
in  vacation,  and,  according  to  the  practice,  in  such  cases,  of 
the  Superior  Court,  the  respective  properties  of  the  parties  be 
visited  and  surveyed,  and  lx)undaries,  bornes,  be  fixed  and  es- 
tablished between  them,  where  they  adjoin  each  other,  accord- 
ini,'  to  their  présent  and  existing  Ixiuudaries,  as  now  separat- 


i^xm 


'  '  ■■■'M 


m 


•2iiH 


RAl'l'OUrs  JUDICIAIUES   RÉVISÉS 


etl,  and  tliat  tlie  surveyor  do  establisli  tlic  liue  oï  division 
upon  tlio  8aid  properties,  according  to  the  prescriptive  rights 
ot'  AppcUaiit  in  his  said  property,  and  of  lus  public,  pcaceahle 
and  uninterrupted  possession  thereof,  for  upwards  of  tliiity 
years  before  the  institution  of  this  action,  by  hiinself  and  his 
aateiii'n,  predecessors,  in  the  possession  thereof  and  do  fix  and 
place  nietes  and  bouads,  in  the  said  line  of  division,  an<l  do 
report  the  sanie  to  the  Superior  Court,  without  deUiy,  to  be 
accompanied  with  a  ti^^urative  phm  of  tlie  said  boundarics 
between  theui.  The  wliole,  with  costs  of  this  court  and  of  thi; 
Superior  Court,  up  to  and  oefv>re  the  rendering  of  the  said 
interlocutorj;  judcjuieut  by  the  said  Superior  Court."  (12/., 
p.  3!)  et  4  L  à.  L  J.,  p.  (51.) 

BoNDY  and  Fauteux,  for  AppeUant. 

SïiiACHAN  Bethune,  Q.  C,  for  Respondent. 


ENQUETE-ADMISSIONS. 

Sl  l'EiaoR  Court,  Montréal,  28th  Noveniber,  l«()7. 


Corani  Mondele'I',  J. 
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Hvnes  V.S.  Lennan  et  al.  en  quai, 

IL  ht  :  That  an  admission,  by  Detemluiit's  attornBV,  of  tlie  existence  of 
a  will  referred  to  in  Plaintiffs  declanition,  and  a  consent  that  an  aii- 
tlientic  copy  thereof  should  be  oonsidered  as  fyled  in  the  cause,  as 
Piaintitr'a  e'xhibit,  is  null  and  void,  and  of  no  eflfect.  (1) 

The  Plaintiff  clainied  $557. ÎH,  for  wages,  directing  lus 
action  against  EUen  Lennan,  vvidow  of  James  Curran,  niaster 
carpenter,  as  well  in  her  quality  of  residuary  legatee,  by  vir- 
tue  of  the  last  will  of  James  Curran,  a<  in  that  of  executrix 
of  said  will,  duly  nanied  jis  .such.  conjointly  with  Kdnunifl 
Oxley,  and  Edniund  Oxley,  in  his  quality  of  executor  of  said 
will.  The  Plaintiff  set  up,  in  his  déclaration,  that  the  will  was  * 
niade  on  the  17th  July,  liS(j(),  and  that  the  testator  diod  on 
the  20th  July,  1M66.  The  followiug  document  was  fyled,  with 
the  déclaration,  purporting  to  be  a  list  of  exhibits  :  "  A  Decla- 
"  ration  and  bref  de  .sonnnation.  Exhibit,  No.  1  ;  une  copie 
"  authenti(iue  du  testament  ou  acte  de  dernières  volontés  de 
"  James  Curran,  fait  et  passé  devant  W.  A.  Hall,  et  confrères, 
"notaires  publics,  en  la  cité  de  Montréal,  le  dix-sept  juillet 
"  18(51).  Les  Défendeui-8,  ès-qualité,  admettent,  par  leur  avocat 
"  et  procureur  ad  litem,  l'existence  du  testament  auquel  réfère 

(1)  V.  art.  -iW)  C.  1'.  C. 
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"  le  J)einandeur,  et  consentent  à  ce  qu'une  copie  authentique 
"  d'icelui  soit  considérée  comme  duement  tiléc  en  cette  cause, 
"  comme  son  exliibit  No.  1  et  en  même  temps.  (Si^né)  M. 
"  DdhERTY,  avocat  des  Défendeurs  en-quai"  The  Det'enihmts, 
heinfjf  examined  Hiir  t'ait»  et  articles,  admitted  the  (|ualitie8  in 
whicii  tliey  were  8Ued.  No  extrait  inortuaire  was  tyled  to 
provo  the  «leath  of  Curran,  and  no  copy  of  the  will  was 
fyled.  Tho  following  was  the  judgment  of  tlie  Court  :  "  The 
Court,  cjjisidering  that  Phiintitf  hath  not  proved  the  niaterial 
allt'ifations  of  his  dechiration,  and  namely,  the  will  by  liim  in 
liis  déclaration  declared,  no  such  will  being  fyled.  Considor- 
iiigthat  the  consent,  purporting  to  be  given  by  counsel,  that 
a  copy  of  said  will  be  considered  as  fyled,  is  null  and  void, 
the  same  being  beyond  the  power  in  law  (to  avail  in  any 
vvay)  of  such  or  any  counsel.  Considering,  fui'ther,  that  there 
is  no  légal  évidence  that  Défendant  Ellen  Lennan  is  execu- 
trix,  as  in  and  by  Plaiutitf's  déclaration  alleged.  Considering 
tiiat  there  is  no  évidence  of  the  death  of  the  testator  to  the 
said  will,  as  in  and  by  Plaii.tiff"'s  déclaration  alleged.  Consi- 
tloring,  therefore,  that  Plairuiffs  action  should  be,  and  the 
Hiinie  is  hereby  dismissed.  (12  J.,  p.  ô'A;  4  L.  C.  L.  J.,  p.  (51.) 
Henjiy  j.  Clarke,  Q.  C,  for  Plaintiff. 
Marcus  Doherïy,  for  Défendants. 


USUFRUITIER-IIITENTAIRE.-NOTAIRES. 

Court  de  Circuit,  Sainte- 8cholastique,  7  février  1H6«. 
Coram  J.  A.  BERTHEi.<yr,  J. 

PkKVOST  tX  FoRdET. 

Jm/'-"  1*^'  Que  la  donattiiru  universelle,  en  nsiifniit,  par  contrat  denia- 
riairc,  est  tenue  d'avancer  le.s  frais  d'inventaire  des  biens  snjets  A  son 
iisiilVuit.  (1) 

2'-'  Que  les  honoraireu  d'un  notaire  employé  par  les  héritiers  du  dé- 
finit, iini  a^ril  ù  la  confection  de  tel  inventaire,  conçu rremntent  avec  le 
notaire  choisi  par  l'usufruitière,  forment  partie  de  ces  frais.  (2) 

Le  15  février  1M13,  Joseph  Lauzon  contracte  mariage  avec 
la  Défenderesse,  après  avoir  fait  un  contrat  de  mariage  devant 
iK'sforges,  notaire,  dans  lequel  il  fut  stipulé  communauté  de 
hit  us,  et  donation  mutuelle  et  réciproque,  en  usufruit,  en  faveur 
ilu  survivant,  de  tous  les  biens  que  délaisserait  le  premier  mou- 
rant, pour  en  jouir,  le  survivant,  à  sa  caution  juratoire.  Le  30 

(1)  V.  art.  4«;iC.  C. 

(2)  V.  urt.  .%19  S.  R.  il 
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juin  iHiH,  Joseph  Lmzon  décède,  ab  intentât,  sans  enfants, 
laissant  des  héritiers  coUatéraux,  et  des  biens  considérabUss, 
tant  dans  sa  succession  que  dans  sa  communauté.  La  Défen- 
deresse, comme  usufruitière,  fait  procéder  à  l'inventaire  des 
biens  délaissés  par  son  mari,  et,  pour  ce,  emploie  un  notaire 
de  son  choix.  Les  héritiers  de  Joseph  Lauzon,  de  leur  cûté, 
voulant  sauvegarder  leurs  intérêts,  emploient  le  Demandeur, 
qui  est  notaire,  pour  assister  à  l'inventaire,  lequel  est  fait  par 
le  notaire  choisi  par  la  Défenderesse,  concurremment  avrfc  le 
Demandeur,  notaire  choisi  par  les  héritiers.  L'i  Demandeur 
poursuit  la  Défenderesse,  comme  usufruitière,  en  recouvre- 
ujent  de  ses  honoraires,  comme  notaire  instrumentaire  au  <lit 
inventaire,  lesquels  honoraires  elle  est  tenue  d'avancer,  connue 
faisant  partie  des  frais  d'inventaire.  La  Défenderesse  plaide 
qu'elle  n'a  jamais  requis  le  Demandeur  de  procéder  à  cet 
inventaire,  qui  a  été  fait  par  le  notaire  de  son  choix,  qu'elle  a 
payé  ;  et  ne  peut  être  tenue  de  payer  le  Demandeur,  qui  n'a 
agi  que  sur  la  réquisition  des  héritiers  et  qu'elle  n'est  pas  obli- 
gée en  loi,  en  sa  qualité  d'usufruitière,  de  payer  ce  (|ue  le  De- 
mandeur lui  reclame.  La  preuve  fait  voir  que  la  Défenderesse 
a  fait  venir,  à  ses  frais,  un  troisième  notaire,  pour  aider, 
comme  conseil,  celui  qu'elle  avait  choisi.  Plusieurs  membres 
de  la  profession,  entendus  comme  témoins,  qui,  dans  leur  pra- 
tique, avaient  eu  occasion  d'agir  concurremment  avec  un  autre 
notaire,  dans  la  confection  de  quelque  inventaire,  font  voir 
(jue  le  second  notaire,  aussi  bien  que  celui  agissant  connue 
premier  gardant  la  minute,  est  payé  à  même  la  masse  des 
biens  de  la  succession  ou  communauté.  (1) 

Peu  Curiam  :  Le  Demandeur  était  un  des  notaires  instru- 
mentaires  à  la  confection  de  l'inventaire  fait  en  novembre, 
1864,  devant  Champoux,  notaire,  qui  en  a  gardé  la  minute,  et 
a  agi  connue  tel,  concurrennnent  avec  le  notaire  choisi  par  la 
Défenderesse  au  vu  et  su  de  cette  dernière,  et  a  contribué 
notablement  à  la  rédaction  du  dit  inventaire  ;  les  héritiers  de 
Joseph  Lauzon,  dont  les  intérêts  n'étaient  pas  les  nunnes  que 
ceux  de  l'u-sufruitière,  avaient  le  droit  de  choisir  un  notaire, 
pour  les  représenter  au  dit  inventaire,  et  y  sauvegarder  leurs 
droits,  et  les  honoraires  du  notaire  ainsi  choisi  par  Tes  héritiers 
forment  partie  des  frais  d'inventaire  ;  la  Défenderesse,  comme, 
usufruitière,  est,  en  loi,  tenue  d'en  avancer  les  frais,  et.  par 
conséquent,  obligée  de  payer  les  honoraires  du  Demandeur,  (]ui 
a  agi  dans  cette  occasion  à  la  réquisition  des  héritiers,  et,  ce, 

(1)  Autorités  citi'cs  par  le  Ueiiiandeur  :  Merlin,  lii'ixrtoire,  verljo,  Iin-fn- 
taire,  fiage  524.  s.  3,  page  531,  s.  (i  ;  F"erri(fre,  Art.  286,  N«.  5,  Art.  '2S.'), 
iiireulalrti.  No.  3  ;  Pottiier,  V.  4,  page  295,  No.  228  ;  Denisart,  verbo,  Iiirm- 
fairi'.  No.  91  ;  (îuyot,  lit^perfoim,  Verbo,  Inventaire,  page  501,  'J'oni.  9,  'Jnd 
alinéa  ;  Pigeaii,  prf)c  (!.,  Toni.  2,  page  324  ;  Aettx  (h  AV.,  page  492  ;  Noinrrni 
^fi/leiles  Nol.,  T.  5,  p.  184  ;  l'otliier,  C.  d'Onl  ,  page  47<>,  s.  7.  No.  143. 
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du  conseiiteinent  et  de  l'agréuieiit  du  notaire  choisi  par  la 
I  V'tV'iiderosse.  Jugeinciit  pour  £10  5s.  valeur  des  services  du 
Di'inandeur,  avec  dépens.   (12  /.,  p.  54  et  4  L.  G.  L.  J.,  p.  62). 

pH|f;v(»sT  &  Behthi.vume,  avocats  du  Demandeur. 

OiiMET  &  Mathieu,  avocats  de  la  Dét'enderes.se. 


AMMAL  SAUVAOE.-PR0PRIETE. 

Cour  de  Ciiuirrr,  District  de  Terrehonne, 

{"-te.  Scbolastique,  le  8  février,  18<)7. 

Corani  J.  A.  Beuthelot,  J. 

Charlehois  w.  Raymond. 

Jwjê:  Que  celui  ciui  est  A  la  {loursuite  d'un  animal  sauvage  e'(  censé 
en  t'tre  le  premier  occupant,  tant  qu'il  est  à  sa  poursuite, et  qu'il  n'est 
plis  permis  à  un  autre  de  s'en  emparer,  pendant  ce  temps,  et  que,  dans 
le  cas,  ce  dernier  doit  en  payer  la  valeur  au  poursuivant. 

Le  Demandeur,  par  son  action,  allègue  que,  le  10  septembre, 
1>S()(),  il  s'est  mis  à  la  poursuite,  lui  et  ses  hommes,  dans  la 
paroisse  de  St.  Benoit,  d'un  animal  sauvage,  savoir,  un  ours, 
et  qu'il  l'a  ainsi  poursuivi,  sans  interruption,  jusqu'au  lende- 
nuiiii,  époque  à  laquelle  le  Défendeui*,  profitant  de  l'épuisement 
(le  l'animal,  l'aurait  tué,  et  s'en  serait  emparé.  Il  réclame  du 
Défendeur  ISnIS,  valeur  de  l'ours  (pie  ce  dernier  a  gardé  par 
(L.ers  lui.  Le  Défendeur,  par  ses  défenses,  nie  les  faits  et 
le  droit  d'action  du  Denumdeur.  La  preuve  fait  voir  (pie  le 
Demandeur  s'est  mis  à  la  poursuite  de  l'ours,  le  lundi,  et  l'a 
ainsi  poursuivi,  avec  ses  hommes  et  ses  chiens,  jusqu'à  la  nuit. 
Le  lendemain  matin,  le  Demandeur  s'est  mis  de  nouveau  à  la 
recherche  de  l'animal,  qu'il  a  suivi  à  la  piste, jusqu'au  moment 
où  l'ours  a  été  tué  par  le  Défendeur,  qui  était  embusqué  dans 
mie  pointe  de  bois  pour  guetter  son  passage.  Le  Demandeur 
suivait  de  très  près  l'animal,  auquel  ses  chiens  donnaient  la 
chasse,  et  est  arrivé  à  l'endroit  où  l'ours  a  été  tué,  presqu'au 
môme  instant  où  il  a  été  tiré  par  le  Défendeur.  C'est  le  chien 
du  Denumdeur  qui  a  chassé  l'ours  de  la  pointe  de  bois  à  la 
sortie  de  laquelle  il  a  été  tué  par  le  Défendeur.  Le  Défendeur 
a  refusé  de  rendre  l'ours  au  Demandeur,  et  de  lui  en  donner 
une  part.  L'ours  avait  été  blessé  par  les  chiens  du  Demandeur, 
<iui  l'avaient  mordu.  (1) 

(1)  .A  utoritt's  citées  par  le  Danmiuleur  :  l'otliier,  Toiii.  4,  Traité  il  a  droit 
ib  priii>rii'f)',  page  8.54,  No.  2(),  in  fine  ;  Nouveiiu  DoiUHart,  verlxi  Chnsne,  No. 
12,  p.  4!)7.  Autoriti^s  citées  par  le  Défeiuleiu-  :  Art.  587,  Code  Civil  B.  C.  ; 
TouUicr,  Toiii.  4,  No.  6  et  20  ;  Potliier,  Vol.  4,  No.  48  ;  Statuts  Refondus,  B  ('., 
Clmi).  '2i>,  Sect.  7.  I^^  Cour  ri'fère  iiux  autorités  suivantes  :  Inst.  .lust.  'l'rad. 
ilf  l'uiriéie,  Toni.  '2,  L.  II,  Art.  I,  p.  32.  Vide  p.  9,  du  Tome  I. 

TOME  XVII.  1() 
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Bkthklot,  .).  :  Chuz  lus  Romains,  le  sei)tiim;nt  «le  (Jaïu.s 
"  qu'on  no  tlpvenait  propriétaire  (J'uno  bête  (|u'(yi  avait  hhisséc, 
qu'on  ne  l'eût  effectivement  prise,"  a  prévalu  et  a  été  suivi  pur 
l'empereur  Justinien.  Dans  le  droit  français,  il  n'en  est  pas 
ainsi  ;  la  bête  appartient  à  celui  qui  l'a  blessée,  quand  il  con- 
tinue de  la  poursuivre,  et  non  pas  a  celui  qui  la  prend,  nonolis- 
tant  cette  poursuite,  comme  l'a  remarqué  Cujjis,  livre  4.  Le 
Demandeur,  dans  la  présente  cause,  s'est  mis,  le  premier,  à  la 
poursuite  de  l'animal  qui  a  été  blessé  par  ses  chiens,  l't  à  con- 
tinué sa  poursuite,  sans  interruption,  et  sans  pi'rdre  la  tract; 
<le  la  bête,  ju8(|u'au  moment  où  elle  a  été  tuée  par  le  Défen- 
deur, qui  n'avait  commencé  sa  chasse  que  depuis  une  heure  ou 
deux.  Le  Demandeur  était  censé  être  le  premier  occupant  de 
l'animal,  et  le  Défendeur  ne  pouvait  s'en  emparer,  après  l'avoir 
tué,  et  doit,  par  conséquent,  en  payer  la  valeur  au  Demandeui-. 
Jugement  pour  cinq  piastres  et  les  dépens.  (12  J.,  p.  55  et  4 
/..  (l  L  J,  p.  (11). 

Piii^:vosT  &  Behthiaume,  pour  le  Demandeur. 

OuiMET  &  Mathieu,  pour  le  Défendeur. 


FOROED  MORTOAOE-ASSIGNHENT.-IHPUTATION. 

CoruT  oK  (»>UEEX's  Hex<'H,  Montréal,  2î)th  February,  l.S().S. 

I\  AlM'EAL  FROM  THE  SUI'ERIOH  CoïKT,  DisTRKT  OF 

Montréal. 

Coram  Dival,  C.  J.,  Caron,  J.,  Drummond,  J.,  Baikjlev,  J. 

JoHX  Suim'LE,  (Plaintiff  m  tlic  court  below),  Appellant,  und 
Henry  Thoma.s,  (Défendant  in  the  court  below),  Itespon- 
dant. 

Henry  Thomas,  on  tlie  13tb  of  October,  18G0,  in  good  faith,  assijined  tt> 
.lohn  Sup|>le  a  forged  m(»rt;.'ajie,  wheroby,  certain  property  in  UpjHir 
Canada  was  declared  to  bo  motttïased  to  him  by  Jaine»  Mclx'r.n,  to 
secnre  advances  over  a  period  of  five  years,  to  be  inade  by  Thomas  to  Ro- 
bert MiîLean,  a  son  of  James  McLean.  Thomas  recei  ved ,  for  the  assi^'n- 
inent,  $3884.  2  '.  On  tlie  30th  December,  l.SfiO,  Supple  made  an  aproenieiit 
witli  Robert  Mclif-an,  nnder  \vhu;h  they  had  varions  comn>ercial  trun- 
sac-tioiis  tof^ether,  inde|)cndent  of  and  apart  from  the  niatters  referred  to 
in  the  mortgage,  and,  ivter  alto,  Snpple  advanced  inoney  to  Robert 
M(!l,('an,  to  get  tiniber  ontof  the  Woods.  It  ap|)eared  that  Snpple  cbar^od 
Robert  McLean,  in  his  acconnt,  wiih  the  amoiint  paiil  to  Thomas  for 
the  assi^niiient  of  the  forjred  mortgage,  and  also  charged  intere.st  anil 
commission;  that  a  jmlgment  was  obtained  by  Snpple  against  Robert 
McLean,  in  Qnebec,  on  the  4th  September,  1801,  for  $ir,373.(>3,  ami 
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.sMli.sn(|iiPiitly,>fonorftl  crodit  wa»  niv«ii  oftlio  proceodH  of  tlic  tiinlu'r  ^ot 
mil  l)y  Knhprt  McLoaii,  imdor  his  aureoniont  with  Supple. 

Ili/il:  1"  Tliut  Tliinnas  was  bniiiid  to  guaraiitt'o  to  Supple  tho  oxis- 
teii('(t  oftlio  dobt,  at  tlio  tiiiiu  of  tlic  aasi};iiiueiit.  (1  ) 

■J'  Tliat  Tlininas  ooiild  not  insist  upon  the  application  of  tlie  proccnida 
ot  tlio  timlior  sold  to  tlio  paymeiit  oftlio  oonsiilfration  paid  by  Snpplo 
to  liiiii,  foitlio  asMijriiinont  ($;^,H84.23)  boforo  tlio  payinontof  the  advaiKVH 
to  jri^t  ont  tlio  tiiiiber  uiidortiio  iigroomeiit. 

Tins  Wiis  au  appenl  froin  »i  jiulgmciit  rciwloroil  in  tlio  Supe- 
rior  Court,  at  Montroal,  ou  th»;  .'{ni  Mardi,  I.S06,  in  tho  follow- 
iii;,f  tt'i'His  : 

Smith,  J:  "  Tho  court,  considering  that  Plaintiff  liati»  csta- 
lilislied,  liy  Hufficient  proof,  tho  exécution  of  the  inortga{:fo 
(li'cliired  on  in  this  action,  and  tho  transfer  thereot"  to  Plaintiff 
by  Did'endant,  and,  t'urther,  considering  that  tlie  said  inort- 
^.i^'c  was  intended  to  eover,  and  did,  in  tact,  cover  a  dobt  due 
tu  Défendant  by  Robert  iMcLoan,  and,  for  the  security  of 
whicli  debt,  James  McLean,  the  father  of  Robert  McLean,  had 
hvcuiiie  responsible,  and  for  wliich  a  niortgage  was  given,  to 
wit,  tlie  said  niortgage  ;  and,  t'urther,  considering  that  it 
appuars,  t'rom  the  évidence  ailduced,  tJiat  phiintiff  had  ontered 
iiiti)  a  contract  with  Robert  McLean,  to  advance  uioneys  to 
K()l)ert  McLean,  to  enable  liitn  to  get  out  tinibcr,  and  tiiat,  by 
ami  with  the  consent  of  James  McLean,  the  i)urcliase  and 
nssigiiment  of  the  said  mortgage  was,  by  the  said  consent  of 
tlic  said  father  and  son,  to  staïul  for,  and  operate  as  a  security 
ti)  plaintiff,  for  the  said  advances  so  to  be  niade  by  Supple  to 
Roliort  McLean,  and,  fui-ther,  considering  that  tho  said  ad- 
vances were  so  made  by  Supple  to  Robert  McLean,  under  tho 
said  agreement,  and  that  the  suui  paid  by  Supple  to  défen- 
dant was,  :n  truth  and  in  fact,  an  advance  in  cash  so  made  to 
Rolicrt  McLean  by  Supple,  and  was  so  obtained  to  securo  the 
iiiurtgage  in  Supple's  name,  to  secure  himself  for  the  repay- 
ineiit  uf  the  advance  so  made  by  him  to  Robert  McLean,  and, 
by  and  with  tho  knowledge  and  consent  of  James  McLean, 
and,  further,  considering  that  the  timber  was  so  got  out  by 
Rulici't  McLean,  and  was  in  the  possession  of  Supple,  to  seciu'e 
liini  for  the  said  advances,  and,  further,  considering  that  the 
saiil  timber  was  sold  by  Supple,  and  the  said  advances  were 
paid,  so  far  as  the  proceeds  of  tho  said  tiinlua"  were  sufficient 
for  that  purposo,  and  Supple  charged  tho  said  suni  in  account 
with  Robert  McLean,  and  for  which  a  judgment  was  obtained 
by  Supple.  And,  considering  that  the  said  sum  of  £971, 
IjL'ing  the  tirst  advance  so  maJo  by  Supple  to  Robert  McLean, 
Was  so  paid  by  the  proceeds  of  the  sale  of  the  said  timber  to 
Supple  by  Robert  McLean  ;  and,  further,  considering  that  the 
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said  transaction  was  w»:ll  known  to  Jamf^s  MoLcan,  and  tliat 
tlic  knowlodt^i^  oF  tlir  s»iid  niorti^ti^c  Itoiri;^  a  for^ciy  was  not 
known  to  défendant  uiitil  Ictny  aftcr  tlie  .sale  oï  tlic  said 
titnhoi',  and  tlui  alwcondinj^  ol*  Kohert  McLi'an  and  rticcMU'sc  ni' 
détendant  ajjf.iinst  RolK'i't  MeLoan,  tlien-lty  ontircly  lost  to 
dnfondant.  Tho  court  doth  disniiss  tlio  action  of  jjlaintiH", 
a^ainst  dtdVndant." 

A.  RoUKHTSov,  (^.  C,  for  Appciilant:  Tlu;  l'Iaintiff '.s  t'iujii'-h', 
consistod  of  tlii;  ans\V(M's  of  DetV'iidant,  ou  fa  ifs  et  arliAi;f<,t]\v 
articulati<ins  of  facts,  and  tlie  admission  l'staldishinj;  tlu; 
assi^nnicnt  to  Plaintift"  of  tlu^  allc^od  niortf^aj^o,  tliat  tlic 
inort^atçe  was  foriçed,  and  tlio  action  liroui^lit  l»y  FlaintiH' 
disniissed  on  tliat  j^roiuid  ;  tliat  Défendant  was  presi-nt  at  tlic 
trial  in  Upper  (yanada,  and  adiiiittcd  tlu-  niortf^aijfi;  was  fortrt'd 
altitough,  at  tlu*  date  of  thc  transfcr,  lie  was  not  a\\  are  of  it; 
and  that  tlie  costs  of  said  suit  aniounted  to  tlie  suni  of  £,1)7 
Ils.  6<l.  The  Défendant  exaininecl  two  witnesses  only,  tin- 
Plaintirf",  and  one  Hunter,  fornierly  l'iaintiff's  clerk.  Witli 
their  dépositions,  are  j)roduced  .statenient  of  accounts  hetweeii 
Robert  McLean  and  Appellant,  also  tlie  agreenient  betweeii 
tlieni,  under  wliicli  tlie  tinil)er  was  «rot  out,  and  a  copy  of 
judfifinent  obtained  by  Flaintitt",  in  the  Superior  Court,  ut 
Québec,  on  the  4th  Septeniber,  18GI,  for  *l  l,378.().'i.  It  appeais 
that  Plaintift'  charged  Robert  McLean,  in  his  account,  witli 
the  amouiit  paid  to  Respondent,  for  the  transfer  of  the  allcf^ed 
niortgage  of  James  McLean,  and,  also,  charged  interest  aiul 
commission,  and  that,  subsecjuent  to  the  judfjment,  gênerai 
crédit  is  giveii  of  the  proceeds  of  timber  got  out  by  Robert 
McLean,  under  said  contract  with  Appellant.  'J'iie  Respondent 
contends  tliis  was  a  payment,  by  Robert  McLean,  of  the 
amount  paid  to  Respondent  by  Appellant,  in  considération  (»f 
tluî  transfer  ;  that  the  inoneys  ol)tained,  out  of  the  sale  of 
Robert  McLean's  tiiiib(u-,  should  be  imputed,  not  to  the 
payment  of  the  advances  made  by  Appellant  to  Robert 
McLean,  to  get  out  the  timber  sold,  but  on  the  suni  paid  to 
Respondent  for  the  transfer  of  the  forged  mortgage.  Tlie 
balance  due  Plaintiff  by  Robert  McLean,  including  the  consi- 
dération of  the  transfer,  interest  antl  conimi.ssions,  was  reduoL'd 
by  the  .sale  of  timber,  in  May,  l(S02,to  the  suni  of  £«66  3s.  «d. 
which,  with  the  adinitted  costs  of  .suit  and  interest,  would 
exceeil  the  sum  paid  to  Respondent  for  the  tran.sfer,  whidi 
sum  Appellant  sought  to  recover  by  the  action.  It  will  be  seeii 
that  the  transfer  was  inade  by  Respondent  to  Appellant, 
"  without  any  vvarranty  or  guarantee,  except  of  his  own  acts 
and  "  deeds  only."  Is  Respondent,  under  thèse  circumstances, 
bound  to  guarantee  the  existence  of  the  debt  at  the  tiiiie  of 
the  transfer  ?  It  is  submitted  that  he  is  so  b<jund,  that  tliere 
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Itiiii^  no  iiyn()tlH>(|Uc,  iior  any  ttiixliii^  olili^ition  nu  Juiiit'.s 
McLcnn,  tlic  iiistnuiu'tit  hfin^'  a  t'()rf,'fry,  Ki'spoïKK'iit  is  houml 
ti>  ^Mianuittïi'  Appfllant  ami  ri'storc  liiiii  i\\v  inoiu'y  pai<l  to 
olitiiiii  tlu'  transfcr.  Tlu^  tullowin^  autlioritii's  inay  lie  ret"«'rn'(l 
to  :  "  Dans  la  vente  < l'une  créance'  connne  dans  la  vente  de  tout 
autre  objet,  la  ^mi-antie  de  droit  est  toujours  sous-entendue, 
fie  cédant  doit  donc  {garantir  l'existence  de  la  créance  aii 
temps  du  transport.  2  Troploii;;,  Vente,  No.  1)31.  No.  !)3:}."  If 
ilcl»t  is  transferred  witli  liynotliecpie,  the  hypothèque  nui.st 
exist.  "Il  faut  (jue  riiypotiièqiU'  pronii.se  soit  entièn'  au 
iiioiiient  du  contrat.  '  No.  iy.i'2.  Kven  if  transport  was  niade, 
sans  rt'xfi.tiifion  de  (Icnici'H,  even  theti.  "  Klle  lai.sse  subsister 
le  recours  du  (tessionnaire,  pour  défaut  de  l'exi.stence  de  la 
cré.iMc.-."  !4T(adli(r,  No.  27:],  p.  3I.S.  Art.  I(lf)3.  C.N.  :"  Celui 
(|iii  vend  une  créance  doit  en  f^arantir  l'existence  au  tenip.-*  du 
transport,  quoi  (|u'il  .soit  fait  sans  garantie."  Pothier,  V  ente, 
N(».  I.'ôîh  "l"(;stce  (|Ue  les  auteurs  appellent  la  pxrantie  de 
droit,  parce  que  le  cédant  en  e.st  tenu,  de  plein  droit,  et  sans 
qu'on  en  soit  convenu,  par  la  nature  même  du  contrat,  qui 
n'existerait  pas  sans  cette  ^mrantie,  laquelle  consiste  à  pro- 
mettre que  la  créance  existe,  et  (|u'elle  e.st  véritahlement  due 
au  cédant,  etc.  C'es  principes  sont  empruntés  du  droit  romain." 
12  Dalloz,  V.  Vente,  p  91f):  La  loi  oblijçe  le  cédant  à  la  ga- 
rantie de  l'exi.stenccî  de  la  rréancc  et  pas  seulement  du  titre, 
il  faut  que  le  cédant  prouve  (ju'il  a  vendu  une  chose  utile, 
(ju'il  justifie  .son  droit  k  la  chose  vendue,  ainsi,  il  y  aurait  lieu 
à  la  {garantie  si  le  titre  de  la  créance  vendue  était  nul  ou  se 
trouve  compen.sé."  1  Hourjon  p.  4(30,  No.  17:  "Approfondis- 
sons la  garantie  de  droit  ;  par  l'effet  de  la  garantie  légale,  tout 
cédant  e,st  olijigé  (encore  qu'on  n'eût  parlé  d'aucune  garantie 
par  le  transport)  de  garantir  (pie  la  dette  cédée  était  due  et 
subsistante  au  jour  tlu  transport."  No.  19:  "Cela  «i  lieu,  non 
sfulenient  dans  le  cas  (pie  le  transport  ne  fait  mention  d'au- 
cune garantie,  mais  mênu^  dans  le  cas  qu'il  est  fait  .sans  ga- 
rantie." No.  20  :  "  Les  raisons  (|ui  fondent  la  proposition  pré- 
cédente ;  c'est-à-dire  qu'il  résulte  toujours  une  certaine  garantie 
il  un  transport  quoique  la  lettre  d'icelui  semble  l'en  exclure 
s"iif  I  '^u'il  y  aurait  dol  de  la  part  d'un  cédant  qui  exij»erait 
un  pii.\  d'un»'  dette  non  existante.  2.  Il  e.st  garant  de  son  fait 
iiinsi  que  du  défaut  de  propriété  dans  sa  personne,  et  des 
liyiiotliè  les  prociklantes  de  son  chef,  etc."  Can  Re.spondent 
l''^'ally  isist  upon  the  applicati(jn  of  th(^  proceeds  of  the 
'iilier  .sold  to  the  payment  of  the  considération  by  Appellant 
I"  lle.spondent  (83,<S84.23),  beforo  the  payment  of  the  advances 
t"  ^'et  ont  the  timber  under  the  contract  ?  The  Appellant  sub- 
uiits  that  Respond  it  lias  no  such  right  ;  that  Respondent 
Kave  no  value  whatever  to   Appellant  for  the  moneys  paid  : 
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the  transfer  was  an  absolute  nullity.  T/iere  was  no  transfer 
macle  to  Appellant  of  any  deht  against  Robert  McLean. 
There  is  no  évidence  in  the  record  to  shew  the  indebtedness 
of  Robert  McLean  to  Respondent  ;  the  transfer  ouglit  to  hâve 
been  of  a  debt  against  him  as  the  principal  debtor  and  of  tlie 
supposed  security  contai ned  in  the  niortgage.  Bnt  the  daim 
against  the  original  debtor  was  not  transierred,  and  Respon- 
dent cannot  be  allowed  to  invoke  the  subse(iuent  récognition 
by  Robert  McLean  of  the  debt  as  dne  by  hiin,  namely,  by  h'ic, 
giving  a  confession  of  judgment  on  a  claim  which  included 
the  amount  of  ihe  transfer.  It  will  be  seen  also  that  the  con- 
tract  between  Appellant  and  Robert  McL'jan  bears  date  on 
the  31  st  Deceinber,  18(i0,  the  transfer  being  dated  the  19th 
October,  18(50:  At  the  date  of  the  transfer,  there  appears  to 
hâve  been  no  debt  due  Appellant  by  Robert  McLean,  except 
a  suiall  balance  of  an  old  account.  By  tliis  contract,  Appellant 
was  to  niake  advances  to  Robert  McLean,  for  the  purpose  of 
getting  out  certain  tiinber,  which  was  to  be  delivered  to 
Appellant,  and  which  was  in  fact  delivered  on  the  lî)th  March, 
1861.  The  contract  says  :  the  luniber  so  delivered  was  to  be 
held  by  Appellant,  and  to  be  "  considered  as  his  bond  fiAc 
property,  until  full  payment  to  be  niade  of  the  aforesaid 
advances,  and  of  any  other  debt  due  by  Robert  McLean  to 
John  Supple."  This  was  équivalent  to  an  agreem^nt  by  whicli 
Appellant  Wiis  authori.sed  to  pay  hiinself;  first  his  advances 
on  the  tiuiber,  and,  ue.xt,  any  other  debt  due.  This  iaiputatioi» 
was  agreed  to,  ami,  so  k»ng  as  the  advances  remain  unpaid, 
Respondent  ought  not  to  be  allowed  to  sny  thit  the  imputa- 
tion should  be  made  upon  the  nioneys  pj,id  for  the  transfer. 
There  was  no  liability  or  indebtedness  by  Robert  McLean,  for 
the  moneys  paid  by  Appellant  to  R'spoadent,  binding  him  to 
pay  the  amount,  nntil  tl.<^  confession  of  Juilgmjnt  on  the  2nil 
September,  1H61.  The  eharging  of  the  m  )neys  paid  to  R.vspon- 
dent  created  no  liability  on  R  )bert  McLjan.  It  was  charged 
at  a  tinie  when  the  Appellant  supposed  the  mortgage  had  a 
légal  existence.  It  was  charged  in  error,  on  reliance  that  tlu' 
transfer  was  a  good  transfer,  it  was  only  years  after  the  con- 
fe.ssion  of  judgment,  that  the  resuit  of  the  suit  against  tlie 
supposed  niortgager  brought  out  the  fact  of  the  forgery.  Tlic 
entry,  therefore,  in  the  books,  and  the  acceptnnce  of  the  coii- 
t'e.ssion  of  judgment,  cannot  be  hold  as  a  waiver  of  recoursi; 
against  Thomas  as  cédant.  The  forgery  had  not  then  bei-ii 
discovered,  and  the  course  of  conduct  of  Ap,)ellant  ouglit  not 
to  be  held,  as  a  waiver  of  his  recourse.  It  is  not  pretemlcil 
Respondent  was  in  bad  faith  iti  transferring  a  mortgage  wliieli 
had  no  existence.  The  transfer  was  made  in  good  faith,  but  it 
wa.s  uccepted  in  like  good  faith,  althc^ugh,  years  afterwanls, 
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it  was  foun.l  out  to  be  worthless.  Both  cédant  and  cessionaire 
b(nng  in  good  faith,  the  loss  nmst  be  thrown  npon  the  cédant, 
who  obtained  Appellant's  money  without  légal  cause  or  con- 
sidération, and  who  is,  in  law,  bound  to  warrant  the  existence 
(»f  the  debt  and  inortgage  transt'erred.    The  Appellant  held 
oiily  a  transfer  of  a  supposed  niortgage  against  James  McLean, 
but  no  transfer  of  debt  against  Robert.  The  niortgage  turned 
out  to  be  a  forgery  ;  the  lf)ss  must  fall  upon  the  party  who 
undertook  to  transfer  what  did  not  exist.    That  imputation 
uiust  be  niade  on  the  oldest  debt  does  not  alter  the  matter. 
Ail  the  advances  for  the  transfer  had  been  made  to  Robert 
McLean,  before  the  date  of  the  confession  ofjudgment.  Thèse 
advances  constituted  the  oldest  debt  contracted   by  Robert 
McLean  towards  Appellant,  and  the  confession  of  judgment 
tii'st  gave  Appellant  a  right  to  claim  payment  froni  Robert  of 
the  niortgage  transferred,  as  if  inadc  by  Jamos  McLean.  To 
oxtiiiguish  the  debt  against  Respondent  arising  out  of  his 
liability  for  the  forged  mortgage,  by  applying  the  proceeds 
of  the  timber  got  out  with  Appellant's  advances,  is  to  contra- 
dict  the  terms  of  the  conti'act  and  the  objects  the  parties  had 
in  view.    When  Appellant  paid  the  $38(S4.23  to  Respondent, 
it  was  on  the  faith  that  the  mortgage  existed.    He  states  in 
his  évidence  he  considered  the  land  mortgaged  was  worth  a 
tlionsand  pounds  inorc  that  the  suni  paid,  and  that  he  wished 
to  get  as  much  security  as  he  could.  He  was  about  to  make  a 
contract  with  Robert  McLean,  and  to  givo  him  advances  to 
get  out  timber,  and,  by  stipulating  that  his  advance.^^  on  the 
timber  should  be  paid  out  of  the  proceeds,  as  well  as  any  other 
tiebt,  he  cannot  be  held  as  agreeing  to  apply  the  proceeds  of 
the  timber  tirst  to  pay  for  a  transfer  which  was  of  no  value, 
and  which  Respondent  is,  in  law,  liable  to  guarantee  as  an 
existing  debt.    The  judgment  appealed  from  was  rendored,  on 
the  ground, _/ir«^  that  James  McLean  was  shewn  to  hâve  con- 
sented  to  the  transfer  to  Appellant,  and  that  the  transfer  was 
to  avail,  with  the  consent  of  James  McLean,  to  Appellant,  as 
security  for  any   advances   made  to  the  son    Robert;  and, 
Kmtvdhf,  because  Appellant  had  given  no  notice  to  Rospon- 
«it'ut  of  the  mortgage  beiug  a  forgery,  until  after  Robert 
McLean  had  absconded  from  the  Province,  thoreby  depriving 
Kespondent  of  his  recourae.    It  is  respectfuUy  submitted  that 
the  grounds  above  mentioned  are  neither  pleaded  by  Défen- 
dant, nor  proved  in  the  record.  No  consent  was  ever  given  by 
tlie  mortgager,  nor  in  any  way  proved.    It  is  in  évidence  that 
Respondent  was  notiKed  of  the  allégation  of  James  McLean 
tliut  the   mortgage   was  a  forgery.     The   Respondent   was 
exanunedas  a  witness  for  the  now  Appellant,  in    his    suit 
airainst  James  McLean,  and  it  was  the  évidence  given  in  that 
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suit,  niid  tlie  judgment  (liHiuissing  tho  action  tlmt  first  cstji- 
blisluMl  tlie  forgery.  The  Appellniit  testities  he  had  no  oppor- 
tunity  of  sliewing  the  original  inortgage  to  tlanies  McLtuin, 
nor  was  it,  in  lavv.  nt'ces.s»iry  lie  shoulil  liave  called  in  Respon- 
(lent  en  {fanintie,  nor  given  hini  formai  notice  of  a  forgery  of 
which  Appollant  had  no  better  proof  than  the  déniai  of  the 
apparent  inortgager,  a  déniai  which  was  cornnuinicated  to 
Respondent  by  Ap])ellant.  The  Respondent  does  not  complain 
of  his  not  being  called  in  en  f/arantic.  in  that  cause.  The  only 
évidence  as  to  what  is  called,  in  the  judginent,  the  absconding 
of  Robert  McL«;an  is  contained  in  the  déposition  of  Hunter, 
where  he  says  :  "  I  believe  Robert  McLean  had  left  the  coun- 
"  try  previous  to  the  rcceipt  of  tlxî  proceeds  of  the  sale  of  the 
"  .said  luinber."  Tl;e  Défendant  rested  his  defence  on  the  allegod 
paynient  by  Rol»ert  McLean  of  the  snn»  paid  for  tlu;  transfer, 
and  ought  not  to  hâve  been  allowed  the  benefît  of  a  pretended 
consent  of  James  and  Robert  McLean  to  change  the  nature  of 
the  transfer,  and  inake  it  apply  as  security  for  a  contnict  not 
then  uuide,  and  which  is  in  direct  contradiction  to  the  tenus 
of  the  moi'tgage,  by  which  it  was  to  secure  a  debt  ti»  Respon- 
dent, and  not  a  debt  due  to  Appellant. 

R.  Laflamme,  QC,  for  respondent  :  There  is  no  doubt  that 
the  niortgage  in  question  was  a  forgery.  The  défendant  who, 
at  the  time  such  inortgage  was  executed,  was  nuiking  ad- 
vances  to  Rolnirt  Mcljt^an,  the  son,  demanded,  as  a  .security,  a 
niorgage  from  the  father,  Januîs  McLean  ;  the  son  forged  the 
signature  of  his  father  and  produced  an  apparently  good  ins- 
trument, e.xecuted  in  favor  of  respondent,  who  continued, 
upon  the  faith  of  thia  document,  to  make  advances  to  the  son 
Rol)ort,  within  the  litnit  of  the  aniount  secured.  At  a  sub- 
secpient  perio<l,  Robert  McLean,  intending  to  carry  on  luniber 
opérations,  applied  to  John  Supple,  the  appellant,  to  make 
him  advances,  and  to  pay  oit'  his  liabilities  to  respondent,  antl 
his  other  creditors,  which  was  agreed  to.  To  effect  this,  ap- 
pellant took  a  transfer  of  this  mortgage  from  Respondent. 
who  made  over  the  same  without  any  warranty  whatever.  It 
is  not  denied  that,  in  the  ca.se  of  u  transfer  of  a  debt  made 
without  warranty,  that  the  assignor  is  Intund  to  warrant  tho 
existence  of  the  debt  :  this  question  does  not  arise  in  this  case 
The  appellant  contends  that  respondent  Thomas  cannot  daim 
any  imputation,  because  there  was  no  debt  due  by  Robert 
McLean  to  Thomas,  that  there  wjis  no  transfer,  bi'cau.se  the 
transfet'  was  an  absolute  nullity,  because  the  mortgage  was  a 
forgery  ;  that,  by  the  contract  entered  into  between  him  and 
McLean,  on  the  31  st  of  Decembei,  18(10,  he  was  entitled  to 
pay  his  advances  Hrat,  and,  next,  any  other  debt  due  to  liitn. 
That,  for  thèse  reasons,  the  ruie  of  appropriation  of  payments 
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oouKI  tiot  olttain.     Tlie  atnount  of  thi»  uiorgajife  was  un(|ues- 
tioiialily  due  by  Robert  McLean  to  Thomas.  His  indebtedncHH 
is  iiot  in   issue.     Moreover,  it  is   prove»),  by  the  transt'er,  the 
ailmission  of  Supple  himselt',  the  account  t'yied,  whicli   in- 
flinles  this  ainount,  upon  whieh  Supple  obtained  a  confession 
of  jud^meiit  froni  Robert  McLean,  in  Québec.     With  respect 
to  the  transfer,  accordin^  to  hiw,  tlie  position  of  'l'honias,  in 
i-t'l)ition  to  Supple  nnd   Robert  McLean,  and   that  of  Rf)bert 
McLean  hiinself  towards  Supple,  in  so  far  as  the  question  of 
imputation  can  arisiî,  must  be  examined  and  deterniincd  irres- 
pcctively  of  the  question  of  for^ifery.     What  was  in  eH'ect  the 
substance  of   his   inort^ajçe  ?  It  was  a  debt  due    by  Robert 
McLean   to  Thomas,  for  the  security  of  which,  he,  McLean, 
prctended  to  hâve  ol)tained  the  .security  of  his  fatht-r's  prop- 
erty.     He  owed    the  amount  to   Thonuis  ;   there  can  be  no 
(|Uestion  as  to  that  fact.     The  mortf^age  was  given  to  cover 
aiiy  auiount  which  Thomas  inight  a«lvance  during  a  peri(Ml  of 
t'onr  yeaix     The  moment  Thomas  had   made  the  advances, 
Kobert  McLean  was  liable,  and  the  mortj^at^e  attached  to  th«' 
claim.     Thomas  transferred  his  daim,  with  its  acce.s.sory,  the 
iiiorti,'age,  to   Supple,  who,   thereby,  sub.stituted    him.self   as 
crt'ditor  for  Thomius'  clain».     Supple  admits  that  hu  paid  this 
ik'bt  of    McLean,  as  an    advance.     It  is    proved,  by  his  own 
l)0()ks,  his  account  fyled,  wherein  the  amount  and  the  com- 
mission of  five  per  cent  is  entered,  as  the  third   itmn  of  ad- 
vances made  by  him  to  McLean.  The  claim,  therefon-,  against 
Robert  McLean,  was  genuine  ;  he  was  bound  to  pay  it  to 
Suj)ple,  as  he  had  Innind  himself  to  pay  it  to  Thoma.s.     If  the 
mortf(age  had   been   good,  as  the  most  onerous  debt  for  him, 
in  the  absence  of  any  appropriation,  he  was  entitled  to  ap- 
prupriate  the  firat  payments  to  its  di.scharge.     If  considertîd 
as  an  ortlinary  debt,  in   the   aksence  of   any  appropriation, 
payment  of  it  must  be  held  to  hâve   been  made  at  the  date 
of  the  receipt  of  any  amount  suHicient  to  cover  it.     Thomas 
.stood  in  the  same  position  as  that  of  a  transieiTer  of  a  pro- 
missory  note,  genuine  as  to    the    maker,  but  with  a  forged 
fiidorsement.     If  sued   by  the   holder,  the   transferrer  would 
ctTtainly  be  entitled  to  set  up  that  the  maker  had   paid  the 
note,  and  therefore  had  no  claim  against  him,  and  it  would 
Ite  no  answer,  on  the  part  of  the  holder,  to  say  that  the  note 
was  a  millity,  because  the   principal   security,  /.  <'.  the  endor- 
scment,  was  a  forgory.     The  contract,  between  Supple  and 
Robert    McLean,  of   the    .'ilst   December,   INGO,  upon   which 
Supple  relies  to  deny  to  re.spondent  the  right  of  claiming  the 
appropriation  of  payments,  contains  no  stipulation  whatever 
whieh  might  lead  to  any  .such  conclusion.     By  the  contract, 
Siippic  undertook  to  make  (idiuivren  to  Robert   Mclj«;an, /V^ 
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siippiies  alreadjf  mode  and  to  he  made  hy  Supple,  to  enahle 
Robert  McLean  to  manufacture  tiinber  ;  the  lutter  trans- 
ferring  ail  the  timV)er  iiiade  and  to  be  inade,  and  to  be  con- 
sidered  as  his  property,  xintil  fuU  payment  of  the  aforesaid 
advances,  and  of  any  other  debl  due  hy  McLean  lo  Supplc, 
and  a  commission  oï  five  per  cent,  on  the  aniount  which  he 
shall  require  to  pay,  and  on  £600  which  lie  had  already 
advanced.  It  is  proved,  by  Snpple  himself,  and  his  book- 
keeper,  that  the  amount  paid  to  Thomas  was  charged  by  hiju 
Jis  one  of  the  Hrst  advances,  with  the  commission  of  five  per 
cent  and  interest.  On  the  lOth  December,  18G4,  he  obtained 
a  judgment,  at  Québec,  against  McLean,  upon  a  confession 
from  McLean,  for  $11,373.08  which  comprised  the  whole  of  the 
advances,  inclading  the  aniount  of  this  niortgage,  interest  and 
commission.  The  only  balance  now  due  to  hini,  upon  this 
judgment,  and  subséquent  advances,  is  admitted  by  bini  to  be 
£«()()  3s.  8d.  What  proportion  of  this  balance  represents  the 
original  advance  niade  by  Sipple  for  the  payment  of  the 
mortgage  ?  It  is  impossible  to  ascertain,  but,  assuredly,  a  pro- 
portion of  it  lias  been  paid.  Supposing  it  to  be  a  part  of  the 
whole  sum  of  $11,373.63  for  which  judgment  was  obtained, 
over  $10,000  of  tins  amount  bas  been  paid.  If  the  amount  of 
the  mortgage  is  an  intégral  part  of  the  judginent,  it  bas  been 
paid  in  proportion.  If  it  is  an  item  of  the  running  account, 
the  crédits  given,  without  any  spécial  appropriation,  for  over 
$8000,  prove  that  the  first  items  were  paid  in  1862,  and,  con- 
sequently,  this  mortgage.  It  is  impossible  to  conceive  upon 
what  ground  Supple  can  now  subtract  from  his  account  and 
his  judgment  this  dc'ot  of  McLean,  which  he  willingly  paid 
and  included  in  his  charges  and  advances,  retaining,  at  the 
same  time,  his  connnission  and  interest,  and  calling  for  more 
from  Thomas,  with  ail  this,  than  is  actually  due  him.  If 
Supple  recovered  his  money,  he  could  not  charge  comnùssion, 
and,  according  to  Uiw.  he  is  not  entitled  to  obtain  interest 
upon  money  paid  by  error,  when  it  was  recaived  in  good 
faith.  The  only  ground  upon  which  Thomas  can  be  niade 
liable  is  that  he  transferred  a  claim  he  had  against  Robert 
McLean,  which  was  secured  by  a  mortgage  upon  the  property 
of  McLean's  father,  he  stantïing  as  the  (jnrant,  tir.st  of  tlie 
existence  of  the  debt,  and,  secondly,  of  the  mortgage.  As  sucli, 
he  had  a  rigbt  to  exercise  ail  the  rights  of  a  caution,  and 
demand  the  imputation  of  payments  U)  be  made  on  the  del)t 
for  which  be  is  made  responsible,  if  it  stood  Hi\st  in  date,  and, 
in  the  words  of  2  Parde^sa»,  Droit  C'onuner.,  No.  587,  p.  525, 
l'aris  1841  :  "  ]jH  caution  n'étant  obligée  de  payer  qu'autatit 
"  que  le  débiteur  cautionné  ne  payerait  pa3  lui-même  quel- 
"  quefois,  le  cautionnement  n'ayant  été  donné  que  pour  ccr- 
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"  tiiities  dettes  d'un  débiteur,  la  caution  a  intén't  d'examiner 
"  si  ce  dernier  est  libéré,  d'entrer  en  consé<|uence,  dans 
"  l'examen  des  comptes  courants  qui  pourraient  exister  entre 
"  ce  débiteur  et  son  créancier,  et  de  faire  valoir,  dans  son 
"  intérêt,  des  exceptions  qui  n'auraient  ni  force  ni  utilité  si 
"  elles  étaient  invo(iuées  par  1(^  débiteur  princi[)al.  Un  «'Xemple 
"peut  rendre  ce  piincipe  facile  à  saisir.  IMerre  et  Paul  ont 
"  été  en  compte  coui'ant  depuis  le  1er  janvier  Juscju'au  îil 
"  octobre  1840,  et  dans  ce  compte  étaient  portées  au  débit  de 
"  Pierre,  certaines  obligations  garanties  par  un  aval  ou  par 
"  un  cautioniitment  (pie  Jacfjues  avait  dotuié  ;  au  moment  où 
"  le  compte  courant  est  arrêté  et  balancé,  l'ieri'e  est  déclaré 
"  (lél»iteur  envers  Paul,  d'un  solde  de  25000  francs  ;  Paul,.  ()ui 
"  lie  [)eut  parvenir  à  en  être  payé  par  son  «lébiteur,  agit  contre 
"  .bicques  en  vertu  du  cautionnement  <|u'il  avait  donné  pour 
"  (|uel(jues-unes  des  dettes  entrées  dans  le  compte  courant  au 
"  débit  de  Pierre  ;  Jaccpies  aura  le  droit  d'examitier  les  élé- 
'  iiients  de  ce  compte  courant  et  de  s'assurer  s'il  n'y  a  pas  eu 
"  une  époipie  où  par  1  ettet  de  la  comparaison  entre  le  crédit 
"  et  le  débit,  les  engagements  <|u'il  avait  cautionnés  .se  sont 
"  trouvés  éteints  par  la  compensation.  Supposons  en  efl'et,  (jue 
"  ces  engagements  eussent  été  échus  le  1er  mars;  (|ue  le  1er 
"  avril,  Pierre  se  soit  trouvé  par  l'effet  de  versements  effectifs, 
'■  ou  d(^  l'ecouvrenients  faits  pour  son  compte,  dans  une  posi- 
"  tion  telle,  (pie  ce  jour  là  son  crtîdit  excédât  .son  débit  mais 
"  (|u'ensuite  par  l'eHl-t  de  mnivelles  opérations,  il  ait  été  cons- 
"  titué  et  ait  e'... Linné  jusqu'à  la  tin  du  con)pte,  d'être  en 
"  iléltit,  ces  év  (nements  postérieurs  ne  peuvent  rien  changer 
'■  iiu  fait  accouipli  le  1er  avril.  La  compensation  (pli  est  un 
''  élément  essentiel  du  compte  courant,  avait  éteint  les  enga- 
'  j,'('ments  cautionnés  par  Jac(pies:  et  d(?s  m''gociations  posté- 
'  tc'rieures  aux(pielles  il  n'a  pas  participé,  des  (ingagements 
"  nouveaux  (pi'il  n'a  pas  caution n('>s,  ne  peuvent  faire  revenir 
'  ceux  que  cette  compen.sation  avait  éteints."  'i'he  .same  prin- 
ciple  was  athrmed  by  tlie  Sup(;rior  Court  of  Queen's  Hench, 
in  II  case  .somevvhat  anahjgous  to  the  présent  one.  Symes  r». 
IVrkiii.s.  (1) 

HaI)(;ley,  J.  :  The  appellant's  (Utclaration  .sets  \ip  a  deed  of 
;issi;^riiiiu'nt,  ex(?cuted  at  Montréal,  in  Lower  (  'anada,  by  res- 
pondent  to  appellant,  on   the   l.'Hh  Oct,  liS()0,  of  a  mortgage 

(  I  i  ('diii  <|ui  He  |><)rtf  <Niutii)ii,  jnmiu'à  coiiciiitimicc  d'iiii  iiiontaiit  it<''tfrniiiu'-, 
pour  (lus  iiviinoe»  à  T'I re  fiiitt-H  un  <l»''liitt;iir,  ii  !»•  druit  de  duiiiuudt-r  (|IU!  le 
riiMiii'ii'i'  iiii)iute  Ic'H  preiiiiei'H  |mi<'iiietitM,  fiiilH  piii' le  déliiteiir  on  ii-inlioiii'Me- 
iiii'iit  de  (CH  iivaiiees  et  dfint  l'iiiiputiitioii  n'a  |)hh  été  Hpceiiilenieiit  faite  lorH 
lie  ces  |)(iieineiitH,  Miir  le  iiioiitaiit  pour  lei|uel  il  a  cautiiiiiné,  (|iii>ii|uu  deti 
nvii  ircH  nient  été  faites  pour  un  plnx  foit  montant  (|ue  celui  (|u'il  a  cautionné. 
Syiinn  (x  l'erkiii",  C.H.U.,  Moiilirn/,  SeptenilMo  1«4«,  Sinilfi,  J  ,  I  1)  T.B.C, 

p.  i:met  2  H..I.K.(^,  p.  4;w. 
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purporting  to  hâve  beon  exécutée!  on  fche  KJth  Sept,  1859,  l»y 
James  McLeari,  of  Kichmoiul,  in  Upper  Canada,  in  t'avor  oF 
ThoniaH,  and  registered  the  next  day,  by  wliich  certain  rcal 
property  in  Upper  Canada  was  deelared  to  be  inortgaged,  to 
securc  Tliomns,  for  advances  to  be  inade  by  him  to  Robei-t 
McLean,  son  of  Jaiues  McLean,  over  a  pcriod  of  five  years, 
payable  at  a  crédit,  but  not  to  exceed  £1000  or  S4000  ;  that, 
since  the  transfer  was  niade.  plaintitt' liad  discovered  that  tlif 
pretended  inortgage  so  assigned  had  never  had  existence,  that 
it  was  a  forged  instrument,  niade  l»y  Robert  McLean,  in  his 
father'a  nauie,  withont  his  father's  knowledge  or  consent  ;  that 
tliese  facts  had  been  estabb'shed  in  a  suitat  the  city  of  Ottawa, 
brought  by  appellant  to  foreclose  said  pretended  niortgagc, 
and  that  appeUaiit  was  entitled  to  recover  froni  respondent 
the  suni  of  $3«S84.28.  paid  as  the  considération  of  the  transfer, 
and  the  cost  of  the  action  against  tlie  pretended  niorgager. 
The  dechiratiim  alleged  that  appeUant,  supposing  the  inden- 
ture of  mortgage  to  be  good  and  ettective,  paid  to  Thomas  tlie 
considération  money  therefor,  in  good  faitli  and  on  the  faith 
of  its  authenticity.  and  that  Thomas  was,  by  law,  l)Ound  t<> 
warrant  to  him  its  existence  as  a  mortgage,  at  the  time  of 
his  assignment  thereof  ;  but.  tliat  the  pretendad  mortgage 
was  false,  forged,  and  entirely  worthless,  and  that  the  consi- 
dération money  paid  to  Thomas  by  appeUaut  was  withont 
value  given  for  it,  and  by  error,  and  Thom-is  was  therefore 
liable  to  refund  the  saine.  The  respondent  did  not  deny  tlic 
liability  charged  upon  him,  but  pleaded  apecially  his  dis- 
charge,  and  avoidance  thereof,  by  reason,  that,  at  the  date  of 
the  assignment,  a])pellant  was  making  advances  to  Robei't 
McLean,  and  had  an  account  with  him,  and  continued  to 
hâve  such  transactions  with  him,  and  that,  since  that  date, 
appellant  had  J'eceived  from  Robert  McLean,  who  had  paid 
the  same,  and  who  was  personally  and  primarily  bound  t(» 
pay  the  mortguge,  a  more  than  sutiicient  sum  of  money  to 
cover  the  sum  dcmanded  of  Thomas  by  appellant  in  tins 
action.  Thomas  also  fyled  the  plea  of  gênerai  issue,  whicli, 
of  cumrse,  was  lait  little  or  only  partially  applicable  to  the 
averments  of  the  déclaration  ;  the  facts  to  which  it  miglit 
hâve  applied  having  b'?en  ddmitted  by  the  parties,  namely,  the 
costs  and  expenses  incurred  in  the  injectment  suit  in  Upper 
Canada,  and  the  actual  forge ry  aiul  worthlessuess  of  tlu' 
])retended  inde?iture  of  m<jrtgage.  It  niay  also,  at  once,  hv 
stated,  that  the  accounts  of  the  alleged  transactions,  betwecii 
Appellant  and  Robert  McLean,  adverted  to  in  the  spécial  pieu, 
hâve  been  produced  and  fyled  of  record,  that  those  transac- 
tions, with  their  dates  and  figures,  hâve  been  proved  anil 
veriHed,  an«l  that  the  c<mtention  at  the  bar  did  not  turn  ujm)!! 
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tliose  particulars,  nor  Imve  been  objected  to  by  Respondcnt, 
liis  dischargfi  being  specially  rested  upoii  the  rulo  of  imputa- 
tion, his  entire  arguineut  going  to  support  that  prctension, 
and,  therefore,  the  onus  of  proving  it  rested  witb  him.  Now, 
tho  transactions,  betvveen  Appellant  and  Robert  McLean, 
were  as  i'ollows,  as  sbcwn  by  the  gênerai  account  produced. 
Prcvious  to  the  date  of  the  assignnient,  Robert  McLean  was 
indebted  to  Appelhmt  in  the  suni  of  j£15,(Ss.,  for  an  omission 
in  their  settlement  of  account  of  the  previous  Feb.,  which 
was  charged  in  the  books,  at  Ist  Oct.,  IHfiO.  The  assignment 
was  made  on  13th  (Jet.,  1S60,  when  the  considération  money 
was  entered,  £971  Is.  2d.  ;  at  which  date,  was  also  charged 
a*;ainst  Robert  McLean,  £12.  lOs.,  paid  to  him  in  Montréal. 
Tlic  next  entry,  was  on  the  7th  Nov.  following,  with  five 
otliers  to  31st  Dec,  1H60,  inclusive,  for  money  advances  to 
Robert  McLean,  in  ail  £100,  Is.  6d.  ;  at  this  la,st  date,  Robert 
McLean  and  Supple,  Appellant,  e.xecuted  an  agreenient,  at 
Ottawa,  in  Upper  Canada,  whereby  Appellant  was  to  make 
and  give  to  Robert  McLean,  from  time  to  tinie,  advances  and 
supplies  for  the  manufacture,  «luring  the  winter  season,  of 
100,000  cubic  feet  of  tiniber,  to  be  taken  by  him  to  Québec, 
at  the  earliest  opening  of  the  navigation  ;  the  advances  in 
money  were  to  include  tho.se  already  received  by  Robert  Mc- 
Lean, in  con8ideratit>n  whercof,  Robert  McLean  transferred 
over,  made  and  delivered  to  Supple,  ail  the  red  arid  white  pine 
tiniber,  then  made  and  to  be  made  by  him  during  the  season, 
with  ftill  power  to  take  and  hold  pos.session  of  ail  or  any  part 
oi'  the  said  timber,  as  his  Suppléa  botiâfide  property,  until 
fait  payment  of  the  aforesatd  advances,  and  of  ani/  otiitr 
(h'ht  due  hif  Robert  McLean  to  Siipjde,  as  well  as  of  the  com- 
missions, &c.  After  th(!  date  of  the  agreenient,  the  account 
slunvs  in  «letail  numerous  entries,  evidently  in  connection 
with  this  timber  jigreement,  and  incidental  thereto,  such  as 
supplies,  advances  in  money,  raftsmen's  wages,  expenses  of 
sait!  and  keeping  over  at  Québec,  leaving  tinally  a  balance 
iipon  the  gênerai  account  of  £800.  8s.  Md.,  due  to  Stipple  by 
Rolit'i't  McLean.  Only  two  items  appear  to  the  crédit  of  the 
account,  vi/i.,  £858.  8s.  Id.,  for  gross  proceeds  of  sale  of  part 
ni"  the  timber,  entered  as  of  2()th  August,  18(51,  and  the  suni 
ot"  £1925.  Os.  7d.,  for  gross  proceeds  of  the  remaintler  of  the 
timl)er  .sold,  entered  as  of  the  20th  May,  18()2.  Now,  this  is 
tlie  state  of  the  account  and  transtictions,  as  shewn  in  the 
gênerai  account,  which  included  the  amount  paid  by  Supple 
to  Thomas,  for  the  alleged  mortgage,  and  it  is  out  of  thèse 
two  items  of  crédit,  that  Thomas, />ro  tanto,  e.xpects  to  relieve 
liiuiself  from  the  money  pai«l  to  him  by  Supple,  for  his 
imaginary  mortgage,  and  which  items  hc  claitns  to  hâve  a 
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right  to  impute  aj^airiMt  tlie  moncy  «lenunified  oï  him,  ontirely 
irrospecfcivo  of  tho  agreemont  betvvoen  Snpple  and  Ruhert, 
uiiilor  which  thoy  arose.  It  will  l>e  remomltiired  that  the 
transaction  bctwoen  Siipplc  atul  Thomas  was  entirely  iinlc- 
ptsndont  oï  llol)i.'rt.  Thomas  sold  to  Supple,  a  security  which 
liad  still  four  years  to  run,  t'rom  that  t\un\  thc  price  by 
Thomas  appoars  to  liave  been  measurcMl  by  him  at  the  amount 
of  Kobert'.s  liability  to  him,  and  that  vahio  ho  rc(|uir(Hl  to 
roc(îiv(!  and  did  receivt;  for  its  transfor  to  Supple,  whil.st  Sup- 
ple appreciated  the  property  mort};a<4ed,  as  (luito  availal)le 
for  th-i  purclm.se  money  paid  by  him  :  henco,  thereforo,  this 
transaction  of  the  assidûment  was  entirely  betwoen  Thomas 
and  Supple.  Now  the  plea  rests  upon  the  rule  of  the  imputa- 
tion of  payment,  which  can  oïdy  arise  between  the  créditer 
and  debtor,  or  between  their  represent  itives,  upon  a  conti- 
nuance  of  tlu;  oriiçinal  account  between  the  lattcr,  or  between 
the  original  debtor  or  creditor  and  tho  représentatives  of  tiie 
other.  The  transictions  between  Thi»mas  and  Supple  did  not 
bring  Thomas  personally  within  the  character  of  either  debtcu' 
or  crediior,  in  tlie  account  between  Supple  and  Robert  McLean, 
becaU'^e,  in  so  far  as  the  mortgajjfe  was  concerned,  Robert  Mc- 
Lean had  nothing  to  do  with  it  civilly,  and  could  only  bo 
affecteil  by  it  criminally.  It  appears  to  be  plain  enougli, 
therefore,  that,  strictiy,  Thomas  could  not  avoid  bis  own 
liability,  by  the  crédits  given  to  Robert  in  his  account  witli 
Su])ple.  The  law  rule  of  imputation,  as  between  creditor  and 
«lebtor,  is  pi'ccise,  the  debtor  tnay,  in  tlie  Hrst  instance,  appro- 
priate  the  payment;  if  he  omit  to  do  so,  the  creditor  may 
appropriate,  but,  if  neither  appropriate,  the  law  will  appro- 
priate  the  payment  to  the  earliest  debt.  This  is  the  rule,  but, 
it  is  also  a  rule,  that  the  creditor  is  not  limited  to  the  time  of 
payment  tt)  state,  as  the  debtor  is,  to  what  debt  he  will  apply 
it,  but  may  make  sucli  application,  at  any  period,  until  tho 
law  should  be  called  in  to  make  it  for  him,  upon  his  failure 
to  do  so,  after  action  brought,  namcly,  upon  submission  of  the 
cjise  for  the  verdict  of  a  jury,  or  for  the  décision  of  a  court 
of  Justice.  But,  again,  the  rule  of  imputation  admits  of  ex- 
ceptions antl  distinctions,  which  vary  the  applicati(m  of  tho 
gênerai  rule,  as  between  the  parties  to  the  original  account. 
It  is  scarcely  neces.sary  to  repeat,  that  the  transaction,  between 
Thonuis  an<l  Supple,  was  a  solitary  one,  having  no  référence 
or  connection  with  any  possible  transactions  between  Supplo 
nnd  Robert.  As  between  Thomas  and  Robert,  the  mortgago 
was  a  guai'antee  to  the  former,  but  it  lost  that  charactor, 
when  Thomas  sold  it  to  Supple,  simply  and  absolutely,  as  un 
available  mortgage,  which  the  latter  paid  for  upon  tho  sup- 
|)()sition  of  its  actual  existence  as  a  mortgage,  and  which,  it  is 
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pirtin,  ho  woultl  not  hâve  paifl  for  at  nll,  had  ho  boen  aware 
of  the  nntruthfulnesH  of  his  suppctsition.    Now,  had  no  suhse- 
i|U('nt   transactions  beon   had   between    Supplo  and   Robert. 
Thomas  could  liave  had  no  possible  plea  to  avoid  his  payin^ 
liaf'k  the  inoiu^y  he  had  receivetl  for  what  had  no  appréciable 
vftUie.  Jînt,  for  the  sake  of  arfjuinent,  adniittinfç  that  the  for- 
{jcry  of  the  inortgage  did  not  relieve  Robert  McLean  froni  liis 
connnercial  cngapfcuient  to  Thomas,  and,  nllowiii}»  Thomas  a 
Ix'neticiary  interest,  in  Robert'»  payments  to  Snpple;  Thomas, 
at  ail  events,  could  hâve  no  more  rij^ht  than   Robert  could 
liavo,  to  the  imputations  spoken  of,  and  it  is,  thereforc,  essen- 
tiiil  to  consider  carefully  the  transactions  as  they  really  exist- 
ai liotweetj  Supplo  and  Robert.    It  is  true  that  the  account 
produced  shows  an  entire  account  bet\ve(?n  them.and  the  ruie 
is,  that  it  is  the  firwt  item  on  the  débit  .side  of  the  account, 
that  is  discharged  or  reduced  by  the  Hrst  item  on  the  crédit 
side  of  the  account,  the  appropriation  is  made  by  the  very  act 
oF  s<'ttinjî   the    two    ittJins  against   each   other.    Upon   that 
priiiciph',  ail  accounts  current  are  settled,  and,  particularl3% 
cash  and  bankers  aflcounts,  l  Mer.  OOH,  2  B  and  A'd  80,  4  Q. 
H.  794.     But,  notwithstanfliuf»  this  rule,  and,  although   the 
paynient  of  money  on  account  fjenerally,  without  spécifie  ap- 
propriation of  it,  would,  in  many  ca.ses,  j^o  to  discharge  the 
first  part  of  an  account,  yet,  that  rule  cannot  be  taken  to  be 
condusive  ;  it  i.s  évidence  of  an  appropriation  only,  and  other 
tvitlence  may  be  adduced,  as  of  a  particuhir  mode  of  dealiny, 
i>r  of  an  express  stipulation  between  the  parties,  vvhicli  may 
vary  the  application  of  the   rule,  as  shown  in   1    Mei-.  572, 
Clayton's  case,  see  aiso  4  B.  and  Ad.  7G«,  4  Q.  B.  7î)2.  In  this 
caso,  the    lumber   agreement,  between   Supple   and    Robert, 
cstalilishes    the    mode   of   «lealing   between    them    for    their 
transactions  under   it,  and   this  is  the  usual   and   notorioiis 
course  of  agreement  constantly   made   lietween   lumbermen, 
iimiiut'acturers  and  merchant  suppliers  ail  through  our  timber 
«listricts.    The  agreement  speaks  f(jr  itself.    By  the  express 
tonns  of  the  agreement,  Robert  was  to  manufactun;  timber, 
l»y  and  from  Supple's  advances,  which  timber  so  manufactur- 
ée Robert  conveyed  and  transferred  ab.solutely  to  Supple,  as 
h  s  property  ;  and,  in  fact,  it  is  proved,  that  delivery  of  the 
tiinlu'i-  was  made  to  Supple,  to  be  by  him  realized  and  held, 
uiitil  the  full  payaient  of  those  advances  was  made  otit  of  the 
proeoeds  of  the  timber.    The  contract  between  them  was  alj- 
sohite,  and  Robert  McLean  \Vas  really  only  Supple's  agent,  to 
iiianufacture  tindier  for  him  ont  ol"  his  advances,  whicli  were 
tt»  l»e  aceounted  for  and  paid  tirst  out  of  the  sale,  and  surplus, 
if  nny,  was   to   accrue   to   the    benetit   of   Robert,  for   the 
«liseharge  of  any  other  debt  hv  miglit  owe  to  Supple.   The 
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a(lviUiC(!.s  wci'i!  to  Ih>  tii'st  paid,  tlii!  .surplus  was  to  Ih'  at  tli*- 
civilit  ol'  ll()ln'rt,  lait  in  Supph'H  liamls.  Tln-st'  traiisactioin, 
tlicrcfon',  aiv  nianitVstly  witliiii  tlu'  oxctptiou  t(»  tlic  f^t'iu-ml 
l'ulc  of  tlic  ])ayui(>nt  <>t'  tlu^  tirst  item,  at  tli«>  «Inliit  sii|«',  liy  tlic 
Hr.-t  itt'ui  at  tlic  cnMJit  .si(l(>,  ami  any  otlicr  ui(H|t>  of  ap|)i'()- 
priatioii  in  tliis  ca,s«>  wouM  Im>  ^ross  iiiju.stictt  a^tiiist  Siip|>lc, 
and  in  brcacli  «>f  tlu>  a^nv«>nii-nt  vvitlt  wliicli  Tliuinas  coiijil 
liavr  no  (linïct  intcrcst  TIutc  is  anothor  ohjoc'tion  «Ifrivalilc 
i'roni  thtt  luortpi^e  itsi>li'  aiul  tlu>  tiinu  ot*  its  ('nforccntcnt: 
asHUinin^,  f.r  (itymaciilo,  that  Koltcrt  lia»l  t(»  <lo  witli  it.  'l'Iic 
inorti^a);,'»'  couM  not  bo  rnl'ora'»!  until  lH(i4,  wln-n  aloiic  its 
^(fuuini'iu'ss  couM  Ite  t»'.stetl  l»y  a  suit  at  law,  and  wlu'ii,  in 
tact,  tliat  tt'st  wjiH  applicd  hy  whicli  it»  forjjrry  was  cstaMish- 
cd.  Now,  tlic  tindK>r  transaction,  hctwccn  Supph'  and  Kolx-rt, 
took  place  in  I.S(il  and  l<S()2,  and  thc  account  Itctwccn  tlu  m 
was  closi'd  in  l<S(>2,  wlicn  tlie  balance  of  £H{u).  1]h.  .Sd.  was 
niadc  up  :  wliilst  the  inort^agc  purchascd  by  Supplc,  as  an 
availal)le  sccurity,  at  Icast  for  tlic  pricc  paid  for  it,  was  run- 
ninji;;  but,  bcinjî  ""'y  cnforccablc  aftcr  four  ycars  froni  tlic 
assijrnnu'iit,  until  it  did  bccoinc  cnforecabic,  it  was  no  mon' 
tlian  an  cxtcnded  crctlit,  postponin^  tlio  donian*!  for  inniu'- 
diatc  paynicnt,  and  }j;ivin^  tinjc  tlH'rcf«»r  on  a  future  day. 
Nor  does  Thonias  allep'  that  it  ciaild  be  enforced  before  its 
niaturity,  wliich  could  not  U^^'ally  l»e  any  more  tlian  a  pio- 
miSHory  Note  or  Hill  of  Kxclianyc,  before  it  liad  run  ont,  and, 
at  whicl»  time  only.  could  tlie  ruie  of  tlie  tirst  item  of  tlie 
account  apply.  Until  the  mort<,'a^e  matured,  therefore.Supplc 
could,  under  no  eircunistance,  liave  Iteen  compelled.by  Robert 
or  by  Thomas,  to  apply  tlu^  proceeds  of  the  tind)er  to  t/mt 
transaction,  and,  br/oir  if  J'AI  dur.  the  proceeds  of  the  timltcr 
had  been  aiready  appropriated,  utider  the  express  conditinii 
of  the  tindter  aj^reeinent. 

The  .Iudi,(ment  in  Appeal  was  as  follovvs:  "  TIk-  Court,  coii- 
sidering  that  the  Indenture  of  Mortj^fatçe  purportin^  to  licir 
date  on  the  twenty-sixth  day  of  .St'ptember,  bsô!),  Ity  .lames 
McLean.and  Mary  McLean,  his  wif«',  to  and  in  favor  of  Henry 
Thomas,  was  false  and  for<^ed,  a.nd  of  no  value  or  validity. 
Considerinj;  that  the  assiirnmont  and  transtV-r  of  the  saiil 
niortija^e,  by  Thomns  to  John  Supple.by  indiiuture  of  assi^ni- 
ment,  executed  between  theni,  at  Montréal,  on  the  thirteeiitli 
day  of  October,  18()(),  for  tlie  considération  of  !?.'i.S.S4-2.'i  eipial 
to  the  sum  of  £971,1,2,  to  Thomas,  paid  by  SuppU-,  at  tlie 
date  last  aforesai»!,  was  null  aiul  void,  tho  said  mort^a^e  then 
being  false  or  forged  and  of  no  value.  Considering  that  tlie 
said  considération  money  was  so  paid  by  Supple  to  Thoiniis 
by  error  and  niistake,  under  the  suppo-sition  that  tho  said 
Indenture  of  Mortgage  was  good  and  valid.    Considerinj;  tliat 
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tli)>  sivid  In<l<'ntnn>  of  Mort^i^c  IdkI  )>e«!ii  di^livt'i'cij  io  Thomas 
liy  Rul«'rt  McLraii,  to  sroinf  Tlioiiias  for  hiIvhiioi's  t«»  Imj  l»y 
liiiii  mail**  in  ^oods  to  Koltcrt  McL<>aii  tli«'r<;iii  iiitMitioncd, 
wliicli  ailvaiioi's,  at  tlic  dati^  of  tlu>  said  a.ssi^niii*>iit,  ainouiitt'd 
tu  tliu  said  •-UIU  of  8;iHH4.'2*î  rccrivcd  as  afoivsaid  l»y  Tlionias 
t'niii)  Sitpplr  iitidcr  supposition  of  tlit>  validity  of  tliu  said 
liidi-ntiiiv  of  Mort^aj^'*'.  (/onsidcrini;  tliat  >Sup|)lH  and  Koltort 
Mcdican  liad  varions  coinin*>rcial  transactions  tou«'tlit'r,  indt;- 
pi'udfnt  and  apart  froni  tlu-  said  Assi^tnnont,  und  iM'fon;  tliu 
tiiiif  wlirn  tlio  said  Indontiini  of  Mortfjaj^t!  hocanie  and  was 
t'.\i},'ililo.  wliicli  transactions  wi-ro  ent«jr(Ml  into,  undor  and  hy 
virtiio  of  tht'  a^rccinent  lictwcen  tln'ni  HIimI  ot  njcord,  hcarin^ 
(liiti- tlitf  tliirti«!tli  day  ()f  Doccnjltfr,  IS()().  Considerinfr  tliat, 
on  tlu'  tirst  <lay  of  Aiiifust,  IH(j2,  on  which  day  of  tlu*  said 
transactions,  niad<;  iip  and  halanccd  to  tluf  said  Hrst  day  of 
Aufïust,  1H(I2,  theri!  tlu'n  rmiairuid  to  tlu;  crédit  of  tho  suid 
transactions,  in  tlu*  liands  of  Supple,  in  favor  of  Kolxtrt 
.M(  I>(«n,  thc  snni  of  £202,17.1 1.  t'onsidcrin^'  tliat  Thontus  lias 
Il  bi-ii(>Hciary  intiu'cst  in  tliu  said  in(*ntioni>d  Walancc,  to  liav(> 
tlu>  saine  applicd  in  dcdnction  of  tlic  said  considération  nioncy 
piiiil  to  hitn  for  tlic  said  assignint>nt,  and  of  tlie  interest  thentin 
clainit'd  of  liini  l»y  Snppic.  (.'onsidcrin<;  that  Suppit*  lias  a  ri^dit 
:i\\i\  is  ciititlcd  to  d(Miiand  and  liav«!  of  and  froin  Thomas  thc 
|iuyinciit  to  hini  of  thc  saiil  sum  of  £071,1,2  witli  interest 
thtit'on  froni  the  thirteeiith  <iay  i)f  Octoher,  ISOO,  Icss  thc 
saitl  uhovc  balance  of  £202,17,1 1  leavin^  a  balance  due  tliere- 
011  to  Supple,  on  the  said  Hrst  day  of  An^'ust,  lH{\2,  exceeding 
tho  siini  of  Italance  which  Supple  lias  hiinself,  in  and  by  his 
accDunt  curreiit  by  hini  produeeil  and  fyled,  Hxed  and  cstab- 
lislifd  at  the  sum  of  .£H()<i,.'J,K.  (\)nsidering  that  Thomas  is 
ulsd  indebted  to  Supple  in  the  sum  of  sixty  pounds,  for  iaw 
c'osts  and  expenses  nccessarily,  i)y  him  incurred  for  the  pro- 
sccution  at  Iaw  of  the  said  Ind»Miture  of  Mort^ige,  but  witli- 
oiit  cHect,  froni  the  forgery  and  invalidity  thereof.  Consider- 
iiii,'  that,  in  tho  jud^nient  rendercd  l'V  tlic  Superi(»r  Oourt, 
sittiiii,'  at  Montréal,  on  the  81  st  day  of  Mardi,  18G(),  there 
was  error,  doth  reverse  and  set  aside  the  said  judgment,  and, 
proceeding  to  render  such  Judgment  as  the  said  Superior 
("tiurt  should  hâve  rendercd,  doth  déclare  the  said  indenture 
of  Mortgage  to  hâve  been  and  to  be  false  ami  forged  and 
wortlilt'ss  ;  that  the  assignment  thereof  made  by  Thomas  to 
.Siip|)lt'  was  iiull  and  void  and  of  no  etfect  ;  that  the  considér- 
ation niontiy  therefor  received  by  Thomas  from  Supple,  on 
tlu'  13tli  day  of  October,  1ÎS60,  was  so  paid  by  Supple  to 
Tlioinas,  by  error  and  mistake,  without  considération  there- 
for :  that  Thomas  was  liable  to  pay  to  Suppje  the  said  sum 
"f  inoiiey,  with  interest  thereon  from  thc  date  laat  aforesaid, 

TOME    XV  H.  17 


i', 


•2r,H 


UAIM'Mins  .II'DKMAIIIKS    UKVLsfts 


w 


h 


r 


to^'.jtiiL'i'  vviLli  tlii'  siuii  of  s'wiy  pouiiih  l)y  Supplo  by  liim 
niscussarily  paid,  lai<l  mut  aiwl  expciKltMl  for  tlie  oiiforcointMit 
oï  tli»<  saiil  Itiilt'iitun;  of  Mortjfiij^t),  hut  witliout  logal  «'Hect 
thfnïfor,  tluî  saiiio  Ijtiinjj  fnuii»!  to  Im  t'alsii  au»!  foi'irt'il  ; 
tliat  t'roin  tliu  siiid  considération  luoticy,  and  inten'Ht  niado 
up  to  tli(!  Mrst  nf  Au^ust,  |S()2,  Thomas  is  entitleil  to 
liave  iniput«'d  and  dodnctcd  tho  suui  of  £202, 17, 11,  at  tlie 
ciH'dit  oF  Rolx-rt  Mcïjt'an,  on  tlie  said  tirst  day  of  Au^nist, 
l!S()2,  in  tlu;  hands  of  Supplo  for  tlit>  bnlancu  of  tlio  partieular 
di'alinf;.s  and  transactions,  with  express  stipulations  tlu-refor 
Itetween  tlieni,  leavint,'  a  balance  in  favor  of  Supple,  upon  thc 
said  considération  njoney,  with  interest  tln-reon,  liy  hiniself 
stated,  in  lus  accounts  current  HIed,  to  be  tHdO.îl.H,  with  inte- 
rest thereon  froin  the  said  first  day  of  Auf^ust,  18(52,  doth  coii- 
denin  Thomas  to  pay  and  satisfy  t«)  Supple  the  sum  of  i;!)2(i,- 
',],H,  to  wit,  the  sum  of  CH<)(),;i,H,  with  interest  thereon  froin 
the  tirst  day  of  August,  lH(i2,  and  the  sum  of  sixty  pouuds, 
with  interest  thereon  from  the  second  tlay  of  August,  iHi'A, 
date  of  the  service  of  process.  (12  J.,  p.  OM.) 

A.  and  W.  RouEUTSoN,  for  Appellant. 

K.  and  (S.  Laklammk,  for  Respondent. 


SALE.-  FRAUD. 

Cou  UT  OF  Ql'EEn's  Bench,  Aim'Eal  Si  de, 

Montréal,  9th  .lune,  1868. 


un 


Coram  Duval,  Cli.  J.,  Aylwin,  J.,  Cahox,  J.,  Drummoni»,  J.  , 

BAIKil-EY,  J. 

(.).    I).  TeaseI-,   DefiMidant  in   Court  below,   Appellant;  mul 
KlJZAHETll    TuYolJ,  IMaintitt'in  Court  below,  Respondent. 

Jleld  :  Tliiit,  in  nii  nrtion  of  (l)inia;!es,  basod  on  the  alletiatton  that  tlie 
Defenibuit,  knowin'.'  a  liorse  to  lie  nnsound,  falsely  and  fraudult'iitly. 
re|ircsi>nte(l  tlio  animal  to  be  Sound,  and  tluit  llie  l'Iaintitl'  pnrcliHsiHl 
the  liorse  IVoni  Defniiilant,  on  tli«  f.iitli  of  llio  trutli  of  wnch  roprcsonta- 
tion,  it  inuHt  he  establisheil,  beyond  doultt,  tliat  tbese  facts  are  triie,  to 
entitle  l'Iaintilf  to  recover. 

Thia  was  an  appeal  from  a  jiidgment,  rendered  in  the  C'ir- 
c'iit  Court,  at  Montréal,  by  tho  Hon.  Mr.  Justice  MoNK,  on 
the  lOth  day  of  June,  18(57,  condemninj:^  A|)pellant  to  pay  to 
Respondent  the  sum  of  SI  14,  and  interest  and  costs.  Tlie 
demand  of  Respomlen'  will  be  best  understood  by  référence 
to  the  lirnssinta  verhu.  of  tlie  déclaration,  wliicli  were  as  fol- 
lows  :  "  Tliat,  on  or  about  the  eleventh  day  of  December  la.it 
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(iMiir»),  at  Moutn'ul,  l'Iuiiititf  purclinst'd  froiii  Defomlant  a 
lir<»wn  liorsf  l»cl(iu;,Mnf,'  to  Dct't'inlimt,  lie  hcinj;  tluMi  aiul  now 
n  hors»'  tlealcr,  on  th»'  n'jH't'st'iifnfioii  of  Ih-fetnlmU  thttt  tfie 
liiU'Hf  ii'iiH  ttound  tiihl  a  ()()<»(  rarr'uKje  Imrse,  and  wliicli  IMain- 
tiff  lia*i  ropi'es«>iit(Ml  t<»  DeFcixIaiii  .shi.<  wanted.  aii>l  IMaintirt' 
(ivcrs,  tliat  lht'eii(i(tiit  ri'pirsftitftl  and  ntatcd  tlio  liorse  to  be 
noiind,  and,  in  evory  way  and  n'Hpect,  Ht  and  suitahh'/or  a 
curridjff  horsf,  and  l'IaintiH'  piiri'hascd  tli«'  horsc  on  nxich 
nliihiiirnl  <ntil,  rcfurxi'iitotion  ;  tlic  sal»*  ht'inj^Ho  niad»;  for  ftiid 
iii  cDiiMidonition  ot'  thc  suin  of  #170,  wliicli  IMaintif}' paid  to 
DctVndant.  and  tlic  Itorsf  was  l»y  Plaintitt'  ivceived  ;  tliat, 
xhortlii  (iftenrorils,  Plaintitt"  perrelvcd  that  tlio  horse  was 
iinsiiiniil  in  his  fotrhys,  (nul  iv/tolltf  unjit  for  a  <'<n't'i(i;/c 
liui'sc,  of  (///  wliicli  Défendant  was  wdl  aware,  and  was  duly 
imtiHed  ;  tliat,  notwitlistandin«i;  i^vory  care  on  the  part  of 
l'Iaiiitilf,  and  tlie  fact  tliat  the  horse  was  only  exercised,  and 
iu)t  put  to  severo  work,  the  horse,  shortly  after  the  said  sale, 
was  fdund  to  he,  and  continiied  to  be  unsound  in  the  forelegs, 
und  unHt  for  a  carriaj,'e  liorse  ;  that  Défendant,  at  Montréal, 
on  or  ahout  the  day  Hrst  aforesaid,  /i»^f<^/y  <ii^d  fraudulentii/, 
reinrfcnffd  the  horse  to  he  "  xoivnd  <i.n  a  hell"  and  an  excel- 
lent nirrioffe  liorsc  ;  iveli  hnoiviiuf  said  horse  to  he  unHonvd, 
and  timt  it  was  not  un  excellent  rorrioi/e  /toi'fe,  hut  w/iolly 
VDÙf  lo  he  so  nsed,  and  IMaintitt',  trnntin;f  to  the  reprexenta- 
(ions  of  Defeiiflaiit,  l>ou;,dit  and  paid  for  and  reeeived  said 
horse,  \mi\ff  unaware  of  the  fact  that  he  was  unsound  ;  that 
l'iniiitiff'  informed  Défendant,  so  soon  as  slie  discovered  said 
liorse  to  Ite  lame,  of  the  fact,  and  denianded  of  Défendant  to 
tdke  hack  the  horse,  in  defanlt  whereof  HIaintitt' would  cause 
the  sanie  to  be  sold  ;  that  a  notai'iai  deinand  and  protest  was 
j^nven  to  Défendant,  more  particularly  by  protest  made  on  the 
tliirteeiith  day  of  .lanuary.  l>S«)(i,  by  the  ministry  of  Stuart, 
and  eolleaj^'iies,  notariés  public,  but  Défendant  refused  to  take 
liiu'k  said  horse  or  to  return  the  price  thereof,  and  the  horse 
was  afterwards,  to  wit,  on  tlu;  day  named  and  notified  to  De- 
tViidant,  sold  by  public  auction  in  présence  of  Def(;ndant,  at 
Tattorsulls,  for  the  net  suni  of  sixty-one  dollars  ;  that  Plain- 
tirt",  by  reuson  of  the  premises,  was  obli^ed  to  expend  divers 
lariff  sums  of  money,  in  and  about  keeping  said  horse,  and 
in  causiiijî  hini  to  be  sold,  and  in  protesting  and  in  noti- 
tyiiijf  Défendant,  as  well  as  by  the  loss  accruing  by  said 
>*ait',  uiid  had  sutfered  other  great  loss  and  damage,  to  wit,  in 
the  sniii  of  SloO.  The  Appellant  pleaded,  that,  true  it  was  he 
had  Sold  and  delivered  to  Respondent  a  brown  horse,  on  or 
al-out  the  12th  day  of  December,  18(55.  for  SI 70;  that  he  was 
served  with  a  notarial  lemand  and  protest  of  the  13th  of 
-Innuary,  186(5;  nnd  that  said  horse  was  snbsoquently  sold,  at 
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Tattersalls,  for  $61,  to  Arthur  Ryan,  who,  subséquent  (y,  sold 
the  horse  to  unother  party,  for  $150;  but  that  ail  the  other 
alleffa^ions  of  the  déclaration  were  untrue,  and  were  expresaly 
denied  by  Appellant.  The  followin^  was  the  judguient  of  the 
court:  'The  Court  conciderinjj;  that  Plaintifi'  hath  proved,  by 
légal  and  sufficient  évidence,  the  inaterial  allégations  of  her 
déclaration,  and,  particularly,  that  the  horse  in  question,  at 
the  time  of  the  purchtise  thereof,  froin  Défendant,  was  and 
continued  to  be  unsound,  and  that  Défendant  was  aware  of 
the  unsound  condition  of  said  horse  when  sold,  and  that  lie 
was  nnfit  for  the  purpose  for  which  said  horse  was  purchased. 
Doth  condemn  Défendant  to  pay  to  Plaintitf  the  suni  of  $114, 
différence  between  the  price  paid  Défendant  for  the  horse, 
and  the  nett  proceeds  realized  by  the  sale  of  the  said  horse, 
with  iiterest  upon  the  said  suiu  of  $114,  froni  the  third  day 
c^'  February,  1866,  date  of  the  service  of  procès»  in  this  cause, 
until  actual  payment,  and  costs  of  suit. 

DuvAL,  Ch.  J.,  and  Carox,  J.,  diHsentinij,  siniply  remarked 
that  the  case  was  one  of  évidence,  and  that,  acconling  to  their 
reading  of  the  évidence,  the  judgnient  of  the  Court  below 
was,  in  ail  respects,  correct,  and  ought  to  be  confirined. 

Badoley,  j.  :  The  Respondent,  being  in  want  of  a  carriage 
horse,  commissioned  her  son  Holland,  to  procure  one,  who,  in 
conséquence,  applied,on  the  5th  of  Deceniber,  18G5,  to  Swin- 
burne,  a  well  known  respectable  veterinary  surgeon  to  assist 
him.  Swinburne  told  him,  atonce,  that  no  good  carriage  horsos 
were  to  be  had  in  the  city,  at  the  price  he  proposed  to  give, 
but  recomuiended  him  to  look  over  the  horses  in  Appellant's 
stable.  Holland,  accordingly,  visited  thu  stables,  and,  in  the 
absence  of  the  owner,  the  stable  groom  showed  him  the  hoi-se 
in  question.  This  was  his  first  visit.  After  calling  two  or  thi'ee 
times,  he  met  Teasel  himself,  to  whom  he  statecJ  his  want  uf 
a  carriage  horse  for  his  mother,  when  Teasel,  he  says,  pointed 
out  the  horse  as  the  only  one  he  thought  might  suit  him. 
After  some  conversation,  Teasel,  speaking  of  the  horse,  saiil 
that  it  was  a  dull  horse,  had  the  work  in  him,  but  required  h 
little  more  urging  than  a  high  spirif.f«l  horse.  The  day  follow- 
ing,  Holland  called  again  with  FuUbrd,  in  order  that  Fulford, 
who  was  considered  by  Holland  to  be  a  judge  of  horses,  miglit 
examine  the  horse  in  question.  On  this  occasion  Ttusel 
directed  their  attention  to  the  peculiar  form  of  the  hocku, 
which  he  said  were  natural,  although  the  uninitiated  might 
call  them  curby,  and  Fulford  agrée î  that  they  were  natinal. 
On  this  occasion  also,  Holland  asked  Teasel  to  warrant  tiie 
soundness  of  the  horse,  but  Teasel  replied  that  he  would  not 
warrant  that  horse  nor  any  other,  on  any  considération.  Tea- 
Bel  roferred  Holland  for  further  information  to  Hall,  who  had 
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driven  the  horse,  for  a  inonth  or  two,  nofc  long  before.  Rol- 
land again  called  with  Respondent's  servant,  and  drove  the 
horse  aad  wa<)  satisfied  with  hiin.  After  ail  thèse  ample 
opportunitics  atforded  hiin  of  knowinc  ail  about  the  horse, 
and  satisfying  hiniself,  during  six  days,  by  unrestricted  per- 
sonal  examination,  by  Fuiford's  inspection  and  survey,  by 
information  froni  Swinburne  and  Hall,  and  by  repeated 
triais,  by  himself  and  his  servant,  who  professed  to  hâve  a 
g<XKl  deal  of  expérience  in  horses,  the  horse  was  bought 
on  the  llth  Décent  ber,  18()5,  for  $175,  and  taken  to  Res- 
pondent's stable.  On  the  15th,  Respondent's  servant  brought 
the  horse  to  Swinburru's  forge,  to  be  shod,  and  told  hin» 
it  was  a  very  rine  horse  and  suited  Respondeut  very  well. 
On  the  following  day,  the  16th  Decem^Hjr,  Swinburne  again 
saw  the  hoixe,  he  said,  "  I  saw  this  sanie  servant  nian  driving 
"  the  hoi-se  in  question,  in  Sherbrooke  street.  The  day  was 
"  an  extremely  cold  one,  ai  the  animal  was  in  a  very  over 
"  heated  condition,  as  if  he  li..'l  been  driven  at  a  very  grep-c 
"  pace.  He  was,  in  fact,  steaming  ail  over,  as  if  he  had  Dc<'n 
"  in  the  river.  I  w«us  so  struck  with  what  1  saw,  that  I 
"  could  not  help  rcmarking  to  my  son,  who  was  with  rae  at 
"  the  time,  that  I  should  not  wonder  if  the  horse  became  sick, 
"  and  had  a  bad  cold."  When  Swinburne  was  called  in  to 
Attend  the  horse,  on  the  26th  Deceml)er,  he  had  the  influenza, 
ami  appeared  to  be  in  a  very  high  fever.  On  the  16th  Jan- 
uury,  1866,  the  horse  was  sold  by  auction,  at  Tattersalls',  to 
oHb  H  van,  for  .%1.  The  respondent  then  sued  appellant  and 
obtained  judgment  for  $114,  the  «liitermce  between  the  said 
suiii  of  $61  and  $175,  the  price  which  respondent  had  paid  to 
Tousol.  Teasel  appeals  from  this  judgment,  which  is  now 
about  to  be  reversed  ;  Teasel's  pretension  l)eing  fully  main- 
tjiined  by  the  majority  of  the  court.  The  action  is  brought, 
to  al!  intents,  as  an  english  action,  whilst  it  bas  been  sup- 
ported  liy  both  French  and  English  authorities,  promis- 
cuouHJy,  and  this  bas  given  some  trouble  in  settling  tne  con- 
tention, not  so  inuch  as  to  the  final  décision,  (is  ni  distin- 
guisliing  between  the  two  Systems  brought  in  to  use,  in  support 
of  the  deniand.  The  declarat'.on  ba.ses  the  action  upon  the 
nuMfepresentations  of  Teasel,  which  are  alleged  to  bave  caused 
the  purchase.  There  are  two  counts  ;  the  Hrst  avers  the 
représentation  to  be,  "  that  the  horse  was  a  .sound  and  good 
carriage  horse,"  tî>e  bi-eaeh  being  "  that,  shortly  after  its  pur- 
ch'ise,  it  was  found  to  be  unsound  in  his  fore  legs,  and  wholly 
uiiHt  for  a  carriage  hor.se."  The  second  avers  th«>  représen- 
tation "  that  the  horse  was  sound  a.s  a  bell,  and  an  excellent 
carriage  horse,"  the  breach  l)eing  "  that  the  représentation 
was  false  and  fraudulent  because  the  horse  was  not  sound  as 
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a  l>ell,&c."  Now,  the  avernionts  imist  be  followed,  bocausc 
their  dcnial  is  the  issue,  anJ  the  court  cannot  supply  what  is 
■non  aUegata.  It  niay  he  rcinarked,  in  Ihnine,  that  the 
soundness  of  a  horse  and  its  unfitness  to  be  a  carria^'e  horse, 
especially  an  excellent  one,  are  distinct  aild  différent  things, 
bccause  a  horse  inay  be  sound  and  yet  unfit  for  a  carriage, 
whiist,  again,  it  niight  be  a  strong  an<l  usefui  carriage  horse 
for  years,  though  not  sound  as  a  bell,  by  which  is  meant  u 
perfection  of  soundness,  scarcely,  if  ever,  to  be  realize<|  in  an^' 
créature,  whether  uian  or  animal.  It  is  likewise  litting  to 
reinark  the  distinction  between  vvarranty  and  représentation, 
because  Respondent  bas  put  under  our  notice  autlu)rities  as 
to  both.frotn  both  English  and  Frencb  law.chietiy  the  fornu-r, 
although  warranty  bas  neitber  been  averreti  nor  proved  in 
the  action,  which  rests  solely  upon  the  alleged  inisreprt'- 
sentations.  It  is  elementary  to  say  that  warranty  forins  pnrt 
of  a  cont»-act,  whiist  représentation  is  only  incidental  or  col- 
latéral to  a  contract.  In  su  its  at  law  on  thèse  respectively, 
the  distinction  is,  that  to  support  a  charge  of  nnsrepresen- 
tation,  three  circunistances  nmst  concur.  Ist.  :  It  innst  appear 
that  the  representiition  was  contrary  to  the  fact.  2nd.  :  'l'Iiat 
the  party  making  it  knew  it  to  be  contrary  io  tlie  fact;  and 
3rd.  :  That  the  false  ri'|)resentation  «-aused  the  contract  to  lie 
made  by  the  other  party.  But,  in  suits  on  warranty,  thèse 
circunistances  need  not  concur,  because  no  rinestion  can  be 
raised  upon  the  scittnteror  the  fraud  of  the  niisrepresentation  : 
proof  of  the  warranty  and  of  its  breach  bein^r  alone  suflicieut. 
In  England,  the  ruie  of  the  law  is  that  a  party  who  bas  got 
an  unsound  horse,  iias  no  reinedy  unless  ihere  is  a  warranty, 
or  unless  fraud  is  proved,  becjMise  in  gênerai  the  .seller  of  ii 
horse  only  warrants  by  law  that  it  is  su?h,  naniely,  a  horse 
and  nothing  more.  Hey,  a  very  intelligent  i'reneh  author,  in 
bis  récent  work  on  Reillubitory  actions,  clearly  gives  tbe  riile 
of  the  Knglish  law,  whiist  consparing  the  Knglish  and  Frendi 
Systems  :  "  Jl  n'}/  a  pas,  en  A  ntflvtcvt'e,  de  Lois  cmH'evnavt  lvn 
"  vicen  rédhihitoircH  t/rs  dtiiiiioii.r  (litDn'st'Kfius.  /.«'t<  IdIs  m' 
"  reconvuisxeni  pus  de  !fitr>in(ie  /unir  la  lnmlé  oit  ijuaViti' 
"  de  la  chOHf  vendue,  à  moins  de  roni'evtion  partirullhr 
"  davs  le  contvat,  et  sauf  les  nsat/es  de  eoninieree,  et  le  ean 
"  de  franile  de  la  juiet  du  rendi'ur."  l'\  France,  and  hère, 
however,  a  légal  warranty  attaches  upon  tbe  seller,  Itut  tliis 
légal  wariunty  is  for  the  same  pnrpose  as  tbe  Knglish  con- 
venticmid  warranty,  the  protection  of  the  purchaser  agninst 
latent  defcrtu  and  di.He'isf.s  which  are  pnîsumed  to  be  wifcliin 
the  knowlecjge  of  the  horse  dealer,  and  not  of  orîcasion.il 
buy«'rs.  The  l(n4th  article  of  the  Freiich  Code  bas  lutn 
transferreil    into   our  (^ivil   ('od»!    under  its   14*22nd  article 


m 


DE   LA    PROVINCE    DE  QUÉHEC. 


2(53 


Fiom   the   évidence  adducod,  it  is  clearly  establishod   tlmt 
Tojusel's  oh>»prvationa  made  about  the  ]\o\>  ,  in  the  course  of 
liis  conversation  with   Holhind,  werc  not  the  alleged  repré- 
sentations of  the    déclaration,   and   that   Teasel    positively 
refuHod  ail  warranty  for  the  horee.     Now,  by  our  common 
law,  there  is  no  verbal  warranty  for  such  sales,  when  the 
priée  exceeds  a  certain  aniount,  and  the  légal  warranty  ex- 
teiids  inly  to  three  defects  :  Asthnia,  glanders,  and  chronic 
pleuritis.     The  redhibitory  action   is  sai<l  to  ba  "  une  action 
'  particulière,  par  hupielle  l'acheteur  agit  contre  le  vendeur 
"  d'une   chose   défectueuse,  à  ce  qu'il  ait  à  la  repren<lre,  à 
"  cause  des  vices  et  défauts  cachés  (pii  s'y  trouvent,  et  ou'il 
'  n'a  pas  <1     larés,  &c.     Ces  actions  ont  lieu  en   vertu  a'un 
"c«i!iiiJit    ,'iirticulier,  &c.     Bien  «ussi  sans  convention  parti- 
"  culieic,  par  la  disposition  des  lois."     Those  hidden  defects 
are  such  "  (jui  ne  S(r  reconnaissent  pas,  ooninio  la  pousse,  la 
nu>rve  et  la  courbe  "     This  ruie  will  be  found   in  2  Loisel,  p. 
45,  rèjjle  17,  liv.   \,  i...  4,  and  2,  F'errière,  Dift.  de  droit,  vices 
rédliibitoires.     Aithough   the  lejjal  warranty  thus  holds  the 
vmdor,  thèse   vices  must  be  co-existeiit   with  the   sale,  and 
(ialisset  states  the  rule, in  coininenting  upoa  the  article  of  the 
Fretu'h  cod»   wSùcl  applies  to  our  article  identical  with  it,  "  re- 
"  minv|Uons,  V-   ;  .)urs,  que   l'article,  en  disant  d»'>fauts  cachés 
"  tle  la  chose  vendue,  a  nécessairement   entendu    parler  des 
"  tlébmts  existant  an  moment  de  la  vente,  car  un  défaut  non 
"  existant  ne  pouvait  être  un  défaut  caché,  et  il  serait  absurde 
"  d'imposer  au  vendeur  la  garantie  d'un  vice  qui  n'aurait  ptis 
"  existé  au  moment  de  la  vent    "     Now,  thèse  reclhil)itory 
vices  s|)ecifie<l  are  such  as  "  rende   t  la  chose  vendue  impropre 
"  à  l'usajTro  auquel  on  la  destine,  ou  qui   diminuent  tellement 
'  cet   usapfe  que    l'acheteur  ne   l'aurait  pas  actpiise,  ou   n'en 
"  aurait  donné  qu'un  moindre  prix,  s'il  les  avait  connus."  But, 
it  is  ess(!ntial,  that  the  vice  must  be  caché,  and  also  antcu'ior 
t<i  the  sale.    The  comiium  law  estiiblishes  a  certain  ntnnber 
of  <li!y>»  f'.'om    the  delivery,   within    wliich    the    redhibitory 
rt'CDUf:,»'    wius    allowed,   and    not    afterwards  ;       ^iring    this 
'Itlay.  the   warranty  of  the  vendor  subsists,  and  the  delay 
wjis  tix(!d  l)y  our  common  law  at  nine  days  from  the  delivery, 
ainl  iK)  later.  There  can  1)6  no  doubt  that  tliin  law  ^overns 
tliis  case.  The   evidem      does   not   prove  the  existenct'  of  any 
nf  tluse  three  latent  defects,  and  the  re(lhibitory  recourse  was 
Ilot  taken  within  the  time  of  the  limitation,  ail  which  tend  to 
iHj^ative  the   dcmundc,  whil.st  there   is  another  objection  in 
tlif  refiKsal  of  Te»i.sel  to  warrant  the  soundness  of  the  horse 
Miider  any  considération  ;  upon  this,  (luyot  .says,  if,  by  the 
'iLrreeiiient,  the  vendor  wius  not  a  warrantor  of  any  vice,  or  of 
Il  imrtieularone,  then  thero  is  no  redhibitory  acticm,  uniess  it 
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be  proved,  not  that  the  seller  had  douhts,  but  octuully  knew 
the  lejfai  vice».  As  to  this,  Teasel  is  not  charged  with  aucli 
kiiowledge.  Our  own  law,  which  contrôla  this  case,  aiso  aïwo- 
liituly  requires  that  the  thing  sold  should  be  returned,  so  that 
the  parties  inay  be  "  remiseH  au  même  état  qu'ils  étaient 
auparavant  la  vente."  In  every  view  of  our  jurisprudence,  the 
action  of  Respondent  is  untenable.  It  niight  suffice  to  stop 
hère,  but  it  would  l>e  uncourteous  at  least,  not  to  oonsider  th(t 
case  as  it  has  been  submitted  under  its  Ënglish  form.  By  the 
Ënglish  rule,  it  is  for  the  purchaser  to  use  his  eyes,  taste  and 
sensés,  which  must  ln^  his  protection,  where  no  warranty  is 
given  ;  because,  it  is  for  hini  to  know  if  the  form  of  the  horse 
is  such  as  would  render  it  likely  to  suit  his  purpose,  and  hv. 
should  try  him  sufficiently  to  uscertain  his  natural  strength, 
endurance  and  manner  of  going.  This  is  laid  down  by  Oli- 
phant, at  page  27,  who  continues,  if  the  purchaser  is  deceived, 
ne  must  impute  it  to  his  own  fault,  for  he  had  perfect  liberty 
to  instituto  inquiries,  by  compétent  persons,  of  the  truth  of 
the  représentations  made.  As  to  the  averment  of  the  hoi*se 
suiting  Respondent,  that  was  no  représentation  :  it  was,  at 
best,  a  simple  recotnmendation,  but,  if  it  where  a  représenta- 
tion, it  could  not  be  extended  further  than  under  a  warranty 
which  iicver,  without  express  agreement,  attaches  to  the  con- 
dition of  the  animal,  beyond  the  time  of  sale.  4  Taunt,  7H5  ; 
3  Bl.  Com.  165  ;  similar,  in  this  respect,  to  the  French  law,  as 
to  the  légal  warranty,  as  shown  by  Galisset.  So  also  as  to  the 
alleged  untîtness  of  the  horse,  which  is  also  limited  to  the 
time  of  sale,  and  it  is  huld,  in  2  Ëast,  321,  that,  if  the  horse 
bas  gone  quietly,  with  persons  of  ordinary  skill,  there  will  be 
a  strong  presumption  that  it  answera  its  Htness  :  such  was  the 
fact  hère.  The  real  contention  rests  upon  the  alleged  subsé- 
quent lameiiess  of  the  animal,  and  the  undoavor  bas  been  to 
give  effect  to  it  retroactively  to  the  time  of  the  ^jale  :  unfor- 
tunately  for  Respondent,  the  amount  of  unsoundncss  woa 
connected  with  the  horse 's  legs,  and,  although  Alloway  consi- 
dered  them  a  bad  style  of  legs,  Baron  Alderson  held,  in  M. 
and  Rob.  229,  that  mère  badness  of  shape  could  not  be  uii- 
soundness.  Unsoundness  is  deHned  to  be  some  altération  iii 
the  .structure  of  the  horse,  whereby  it  Is  rendered  less  fit  to 
perform  its  duty,  or  else,  there  must  be  some  disease,  î)  M.  & 
W.  070,  2  M.  &  Rob;  but,  tf>  support  this  action,  it  must  bo 
clearly  iiroved  that  the  seller  knew  of  the  unsoundness,  4  Car. 
P.  45.  There  was  no  such  proof  in  this  cause. 

Tho  following  was  the  judgment  of  the  cou:"t  :  "  The  Court, 
considering  that  Responthmt,  Plaintiff  in  the  Court  bel'»\v, 
hath  not  established  the  material  averments  of  hor  déclara- 
tion ;  considering  that  the  hoi"se  was  not  warrant<'d,  in  nny 
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way,  at  the  tiine  v.f  the  sale  thereof,  by  Appellant  to  Respon- 
•lent,  nor  by  him  représenter!  to  her,  as  by  her,  ia  averred 
and  nlleged  in  her  déclaration  ;  considering  that,  at  the  time 
of  the  sale  of  the  horse,  by  Appellant,  the  horse  was  fit  for 
tlie  purpose  re(|uired  by  her,  and  wus  made  and  becanie  lame 
hy  ill-treatment  received  in  her  employ  and  use  ;  considering 
that  it  ia  not  proved  that  the  horse  was  affected  by  any  of 
tlu!  defects  and  diseases  which,  according  to  law,  render  'he 
vendor  the  légal  warrantor  thereof,  for  the  space  of  time 
after  delivery  thereof  limited  by  law,  and  that  Respondent 
caused  the  horse  to  be  sold,  on  her  own  account,  long  after 
the  said  space  of  time,  so  limited  by  law,  had  elapsed  ;  con- 
sidering  that,  in  the  judgmont  rendered  by  the  Circuit  Court, 
on  the  tenth  day  of  June,  iHiiT,  there  was  error:  doth  reverse 
the  said  judgment,  and,  proceeding  to  render  such  judgment 
os  the  Circuit  Court  should  hâve  rendered,  doth  dismiss  the 
action  of  Appellant,  with  costs  against  Respondent  of  the 
Circuit  Court  and  also  of  this  Court  of  Appeals.  (12  J.,  p.  108.) 

Stuachan  Bkthune,  Q.  C,  for  Appellant. 

A.  and  W.  Robertson,  for  Respondent. 


mPROBATIOH. 

SiiPERioR  Court,  Montréal,  5th  March,  1868. 
Coram  Berthelot.  J. 

HunoN  et  ni,  vs.  Solman  et  al. 

Held  :  That  uiider  the  Code  of  (Mvil  Procédure  of  Lower  Canada,  art. 
150,  a  sherifiTR  return  of  service  of  a  writ  of  siuiiinons  inay  be  ronteited 
on  motion,  without  improbation. 

The  Défendants,  declaring  that  they  contest  the  sheriffs' 
return,  moved  to  be  allowed  to  contest,  without  improbation, 
the  said  sheriflTs  return,  as  to  the  service  of  summons  upon 
thon»,  and  that,  upon  any  enquête  to  be  had  upon  their  excep- 
tion à  lafot^me,  they  l.e  allowed  to  prove  (without  more  fov- 
nial  improbation)  that  the  return  of  the  sheriff  is  untrue.  in 
stating  that  he,  the  sheriff,  served  Défendants  with  the  vrit 
futir  Un  deux  (fuichetn,  Défendants  being  at  liberty.  (The  De- 
fondants  undertaking  that  the  sheriff  shall  hâve  previous 
notice  of  any  such  enquête.) 

l*KH  ClTUiAM  :  Under  the  Code  of  Civil  Procédure  of  Lower 
(.'anada,  art.  159,  a  sheriffs  return  can  V»e  contestée!  on  motion 
Tlu-  motion  is  therefore  granced.  (12  J.,  p.  120.) 

J.  J.  C.  AnHorr,  Q.  C,  for  Plaintiffs. 

Mackav  and  Austin,  for  Défendants. 
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MARIAGE,  DOMICILE,  COMMUNAUTE  DE  BIENS. 

Cour  dtt  Banc  de  la  Reine,  en  Appel, 

Montréal,  8  septembre  1809. 

Présents  :  DuvAL,  J.  en  C,  Caron,  J.,  Badgley,  .T.,  Louancjeu, 
.T.,  ad  hoc  (iliMsùlent )  et  McKay,  J.,  */(/  lioc. 

JoHNSTONE  et  ai,  reprenant  l'instance  de  JULIA   WooLUicii, 
Appelants  et  .John  Connolly,  Intimé. 

Jiiffé  :  Qu'un  muriaKe  contraclôiJan»  le  Xord-Ouost,  ontro  un  Canadien 
oatliolique  et  une  fëmmo  snnvntie  infidèle,  suivant  les  usnces  dos  saii- 
VRjjes,  on  obtenant,  par  des  présents,  le  consentement  du  pùro  et  laoes- 
aion  de  sa  fille,  dans  un  temps  où  il  n'y  avait  ni  ministres,  ni  prêtres, 
ni  majîiKirats,  est  valide,  et  la  reronnaissanre  de  leur  mariajje,  par  les 
époux,  et  leur  cohabitation  pendant  vinjrt-huit  années,  et  leur  [Kis-chion 
d'état  de  mari  et  de  femme  dans  le  public,  constitue  la  preuve  <le  ce 
mariage,  et  de  la  léjïitimilé  des  enrant»  qui  eu  sont  issus,  et  que,  si  le 
mari,  qui  avait  «on  domicile  dans  le  Bas-Canada,  con-erve.  pendant  les 
vinjrt-liuit  années  de  sa  résidence  dans  le  Nord-Ouest,  l'intention  de 
revenir  résider  dans  le  Ban-Canada,  et  y  revient  résider,  il  est  nrécnnié 
avoir  conservé  son  domicile  dauH  cette  province,  et, commeconseciuencc, 
il  y  a  communauté  légale  de  biens  entre  les  époux,  et  qu'un  second  nia- 
riajre  contracté  par  le  mari,  après  son  retour  dans  le  Bas-Canada,  durant 
la  vie  de  la  première  femme,  est  nul,  quoiqu'il  soit  établi  que,  dags  le 
Nord  Ouest,  suivant  les  us'ajîes  des  sauvasies,  le  mari  peut,  eu  certains 
ca",  répudier  sa  femme,  et  que  le  secontl  ">nri;;,<j:e  ne  peut  être  rendu 
vaille  par  aucun  acquiescement  que  la  première  femme  aurait  pu  y 
donner,  et  que  les  er  uts  de  la  première  femnie  jwuvent,  après  le 
décès  de  leur  mère,  réci.i.uer  leur  part  dans  la  commimautéde  biens  qui 
a  existé  entre  elle  et  leur  père. 

Le  jugemeîjt  rendu  iwir  la   C'our  Supérieure,  à    Montréal, 
MoNK,  J.,  le  î)  juillet  '      V,  ont  rapporté  ci-ilessus,  à  la  page  7.'). 

L'appel  a  été  porté   i.     e  jugement  de  la  Cour  Supérieiu'e. 

L'hon.  Juge  LoRANcJKii  ((/(/  Inx')  dinsnitieiite  :  Vers  1802 
ou  180.*},  William  ConnoUy,  Has-(^Hnadien  de  nais.sance,  et 
âgé  de  seize  à  dix-sept  ans,  (piitte  Montréal  pour  les  pays  de 
l'Ouest,  au  servie^  de  la  Compagtiie  du  Nord-Ouest,  et  il  y 
demeure  jus(ju'eii  l.S:U,  épocpie  de  son  retour  dans  son  pays 
natal.  Jus(ju'en  1821,  il  a  été  le  commis  de  cette  Compagnie, 
dans  ses  opérations  sur  la  traite  des  pelleteries,  et,  en  18"2r), 
après  l'amalgame  de  cette  compagnie  avec  la  Compagnie  de  la 
baie  d'Hudson,  il  en  devint  un  «les  a.ssooié;''.  l'einlant  son 
séjour  dans  les  pays  sauvages,  sa  résidence  changea  d'un 
poste  à  l'autre,  mais  elle  fut  surtout  à  la  R'ndh't'-aii-U'i' 
dans  le  district  flAtliabaska,  où  il  ét^iit  d'abord  allé  .se  fixer. 
Ce  fut  à  cet  endroit,  qu'en  180.3,  presque  à  son  arrivée  dans  le 
Nord-(  niest,  il  prit  sous  sa  tente  une  Indienne  de  la  mdioii 
tk's  (-'/'iv,  tille  d  uu  des  chefs  dv  cette  tribu,  et,  pendant  tout 
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le  U'\nm  de  son  séjour  au  pays  sauvajyjo,  il  vécut  maritalement 
avec  elle,  dans  les  liens  d'une  fidélité  ccmstinte.  11  en  eut  plu- 
sieurs enfants  que,  aussi  bien  «jue  l'Indienne  dont  le  véritable 
nom  de  famille  était  ignoré,  et  que  les  parti»'S  ont  uppelée 
Siizainie  P<i8-de-nont,  il  emmena  avec  lui,  en  iHîil,  dans  le 
Bas-Canada.  Il  avait  atteint  le  but  de  sa  vie  d'aventure,  il 
avait  anmssé  une  fortune  C(msidérable,  et  il  était  venu  «-n 
jouir  au  pays  de  sa  naissance.  Il  était  revenu  une  fois,  en 
\H\'.i,  dans  le  Bas-Canada,  et  il  paraît  (|u'à  cette  épcxpie. 
iii!ilj^i"é  ses  liaisons  avec  l'Indienne,  il  contracta,  avec  sa 
cousim'  germaine,  .Fulia  Wooirich,  la  Défenderesse,  l'enga- 
^'fiiient  d'un  mariaj^e  qui  devait  être  célébré  aussitôt  (|u'il 
aurait  fait  fortun»'  dans  les  pays  d'en  liant.  Ktfectivement,  le 
l(î  mai  I(S.S5,  il  épou-sa  cette  demoiselle,  à  rAssi)mption,  après 
flispense  de  bans  et  de  [larenté  obtenue  (h;  l'évèipie  catlioli<|Ue 
iliocé.sain.  Ce  mariage,  (pii  ne  rencontra  «l'obstacle  de  per- 
soime,  et  duquel  na<|uirent  deux  enfants,  paraît  avoir  été 
liL'Ui-cu.x,  et  il  ne  fut  di.ssous  (|ue  le  'A  juin  1840,  par  la  mort 
(le  William  (./onnoUy,  qui  avait  institué  la  Défendere.'ise,  Jtilia 
Wooirich,  sa  légataire  universelle.  Après  la  mort  de  Williai.'i 
Coimolly,  la  défen( leres.se,  Julia  Wooirich,  prit  possession  de 
sa  succession,  (pi'elle  c(m«erva  jusqu'à  sa  mort,  arrivée  pen- 
•lant  l'instance.  Quant  à  l'Indienne,  peu  de  temps  après  le 
mariage  de  William  Connolly  avec  l'Intimée,  elle  était 
retournée  dans  le  Nord-Oue.st,  où  elle  mourut  dans  un  cou- 
vent, à  iSaint-Honiface  de  la  Rivière-Roug»î,  le  14  août  1M(I2. 
.loiiii  Cimnolly,  l'Intimé,  se  di.sant  enfant  légitime  de  William 
("oiiiiolly  et  <le  Suzanne,  (pii,  prétend-il,  contractèrent  mariage 
en  I.S():{,  à  la  Ririt'rc.-du-Riif,  «lans  le  di.strict  d'Athabaska, 
filins  le  territoire  de  la  compagnie  de  la  baie  d'Hudson,  dans 
les  régions  sauvages  du  Noril-(  )uest,  stiivant  les  coutumes  «lu 
pays,  a  p«)nrsuivi  «'ii  première  instanc»*,  Julia  W«)olrich, 
(■l'Minu'  concubint'  et  légataire  «1«'  William  Connolly,  dmpiel 
elle  aurait  eu  d«'ux  enfants  adultérins.  Le  demandeur  préten«l 
«inc  l«'  hiai'iage  de  ses  pèn  «t  m«'r«'  a  été  c«»ntra<'té  sans 
iiintiiit,  «pi'il  a  eu  lieu  s«)Us  le  r«''gim«'  «le  la  comiinniauté,  «pi»' 
William  Connolly  est  mort,  à  M«)ntr«''al,  «-n  iM+i*.  Su/.anne,  à 
la  Kivit're-lloug«',  en  l.S()2,  laissant  plusieurs  antres  enfants 
ijHe  K- (lcnian<l«'ur  :  «pn*  Su/ann«' «'st  morte  nj^'N/*'/,  «pi'il  lui 
îi  siicc(''ilé,  et  il  n'clauM'  sa  p;>rt  virile  dans  la  moitié  «les  Mens 
'le  la  connumuiuté  ouverte  pa»*  le  |)r«'Mlécès  «le  William  Con- 
iii'lly.  contri'  la  «léfendere.ss»',  «pii  en  a  pris  poss«'.ssion  «ii 
veitu  du  legs  nnivt'rs«'l  fait  en  sa  fiiv«'ur  par  Connolly.  La 
ilelendertvsse  plaide  i\\u'  (^^nnolly  et  Suzainie  n'ont  jamais  été 
iiiarit's  :  «pie  «•«•  fut  ell«',  au  eontiaire,  «pii,  le  lli  mai  l(S;>i. 
e|i(,iiva  William  C«inn«»lly,  )>ar  un  mariage  |inl'li<p  «'ineiit 
(••'lelii-é,  à  rAs.sompti«)n,  dans  le  district  «le   M«tntréal.  en  face 


^^-y  iî 


'il 


in 


268 


HAPPORTS  JUDICIAIRES   REVISIÎH 


1  < 


1 

I 

î 


(le  l'Es^lise  catholi<]ae  romaine,  à  laquelle  appartenaient  K's 
conjoints,  suivant  les  fonnoH  ordinaires,  et  après  dispense  de 
l'évêque  diocésain  :  que,  depuis  le  mariage,  elle  a  eu,  pendant 
la  vie  de  William  Connolly,  possessicm  continuelle  do  son  état 
de  femme  légitime,  et  do  veuve,  après  sa  mort,  faisant  une 
période  de  plus  cle  trente  ans  :  que  Suzanne,  sa  famille,  et  le 
demandeur  on  particulier,  ont  ac(|uiescé  à  ce  mariage.  Et  «lue, 

f>ar  les  lois  du  territoire  de  la  haie  d'Hudson,  et,  particu- 
ièrement  do  la  Rivièrc-aaR'it,  qui  y  avaient  été  en  rigueur 
pendant  un  siècle,  le  régime  de  la  communauté  étiit  incimnu. 
Le  demaiuleur  répond  (pi  a  l'époijue  du  pnstendu  mariage  «le 
la  défenderesse  et  île  ('onuolly,  Suzanne  était  encore  vivante, 
et  «juo.  partant,  il  a  été  entaché  de  higamie  :  que  William 
Connolly  est  né  à  S'ichim  dans  le  Has-Canada  ;  (|u')l  n'a 
jamais  réiidé  <lans  le  territoire  de  la  haie  d'Hudson,  avec 
intention  d'y  demeurer,  mais,  au  contraire,  avec  intention  de 
retourner  dans  s(m  pays  natjil  ;  (pi'il  était  l'employé  de*  la 
compagnie  de  la  haie  d'Hudson,  <|u'il  était  revenu  à  M<mtréal, 
en  1831,  et  qu'il  était  demeuré  dans  le  Has-Canada  ju.squ'à  .sa 
mort,  en  1849.  Quoique  «légui.sée  sous  la  forme  d'une  action 
en  revendication  de  sa  part  de  communauté,  qui  lui  e.st  échue 
du  chef  de  sa  mère,  la  «lemande  en  est  virtuellement  une  en 
réclamation  d'état  d'enfant  légitime  de  William  Connolly  ; 
en  reconnaissance  du  premier  mariage,  et  en  nullité  du 
second.  Ce  n'est  pas  au  nom  (pi'on  lui  donne,  ni  aux  tenues 
dans  lesquels  on  conclut  que  l'on  reconnaît  l'action,  mais  c'est 
dans  les  effets  qu'elle  est  destinée  à  produire.  Telle  est  la 
maxime  constante.  Or,  ici.  i!  est  évident  (|ue,  pour  réussir  à 
ohtenir  ses  droits  dans  les  hiens  de  la  communauté,  il  fallait 
que  le  demandeur  fit  valider  le  premier  mariage,  et,  par 
contre,  invalider  le  secontl.  La  validité  de  ce  premier  mariage, 
quoi(}ue  non  demandée  en  termes  exprès,  était  donc  le  moyen 
principal  de  demande,  l'élément  premier  du  procès  auquel  la 
revendication  des  hiens  n'est  venue  .se  joindre  qu'acc^^ssoi- 
remont  et  comme  consécjuence.  Le  demandeur  ne  pouvait 
ohtenir  l'un,  sans  .se  faire  adjuger  l'autre.  Et  sans  faire  vir- 
tuellement invalider  le  mariagts  il  no  pouvait  ohtenir  ]•> 
hénéfice  du  premier.  C'est-à-dire  (|ue  le  jugement  qui  mairi- 
tien<h*ait  le  premier  niariage  devrait  avoir  pcmr  conséquence 
inévitahie  la  nullité  du  second.  Ca  me  paraît  si  ahsoluujent 
vrai  qu'à  mon  sens  il  serait  puéril  d'insister  davantage  sur  ce- 
point.  La  (piestion  e.st,  à  tous  égards,  une  (|uestion  d'état  civil, 
soulevée  entre  l'enfant  du  premier  mariage  qui  attaque  le 
second,  et  l'epou.se  du  second  (jui  conihat  le  premier.  Et,  non 
seulement  elle  aHecte  les  intérêts  des  parties  au  procès,  nmis 
encore  elle  préjuge,  si  elle  ne  les  juge  pas,  les  droits  de  cfux 
qui,  pour  en  être  ahsents,  n'y  sont  p»is  étrangeiv  :  je  veux  «lire 
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les  autres  enfants  du  premier  mariii^e  et  ceux  du  second.  Car, 
(|ui  pourrait  soutenir  ({ue  le  jugement  (|ui  a  reconnu  les  droits 
u  demandeur,  comme  enfant  légitime  de  William  Connolly, 
et,  virtuellement,  d('»clare  Julia  Woolrich  sa  concubine,  soit, 
pur  rapport  aux  autres  enfants  de  l'Indienne,  élevés,  iptto 
facto,  à  la  même  dignité  (lUe  leur  frère,  et,  à  cause  de  la  dé- 
fenderesse, déclarés  par  là  même,  bâtards  adultérins,  soit, 
tlis-je,  ren  ivter  alion  acta.  Comment  ces  derniers,  si  le  juge- 
ment atta(|ué  est  finalement  continué,  pourront-ils,  <|Uoique 
non  parties  à  ce  procès,  se  présenter  «levant  ces  tribu- 
naux, et  y  agiter  derechef  la  question  de  leur  légitimité  ? 
l'(iurront-i)H,  avec  quel(|ue  espoir,  reconunencer  une  ins- 
tance perdue  par  leur  mère,  après  ample  connaissance 
de  cause,  entendue  devant  toutes  les  juridictions,  dont  elle 
un  ru  sans  succès  épuisé  les  degrés  ?  On  nous  a  dit,  à  l'au- 
dience, que  les  enfants  du  second  mariage  sont  morts,  mais 
ils  ont  pu  laisser  des  héritiers,  comme  eux,  déclarés  les  descen- 
dants d'une  union  illégitime.  Mais,  n'en  eussent-ils  pas  laissé, 
en  entrant  dans  la  tombe,  l'homme  ne  laisse-t-il  pas  derrière 
lui  sa  mémoire  i  Et  l'Indienne  Suzanne,  qu'unjugementfavo- 
ralile  a  élevée  au  rang  d'épouse,  mais  qu'un  jugement  con- 
traire peut  faire  descendre  à  celui  de  concubine,  n'a-t-elle  pas 
aussi  ses  droits  '  Elle  aussi  est  morte  aujourd'hui,  mais,  si  elle 
)i  été  injustement  abandonnée  comme  concubine,  ses  enfants 
ont  droit  à  la  réhabilitation  de  la  mémoire  d'épouse  légitime. 
Connolly  lui-même,  (ju'un  de  ses  enfants  accuse  aujourd'hui 
de  bigamie,  est  mort  laissant  un  nom  sans  tache,  et  voilà 
qu'un  jugement  vient  de  le  noter  d'infamie.  Et  Julia  Wool- 
rich, (jui  est  morte,  et  qui  a  possédé,  par  plus  de  trente  ans, 
son  étit  inc*)ntesté  d'épouse  et  de  veuve,  n'est-elle  pas  Hétrie 
<luns  sa  mémoire,  par  e  même  jugement  qui  invalide  son  ma- 
riage ?  Ce  serait  prêter  au  Juge  une  idée  bien  incomplète  de 
la  natui'e  de  ses  fonctions  «|ue  de  le  croire  aveugle  à  ces 
inmges,  et  sourd  à  ces  considérations  !  Cette  cause  sort  donc 
des  proportions  ordinaires  des  (|Uestions  d'état  soulevées  entre 
l'enfant,  ou  l'époux  des  étrangers  ou  ries  collatéraux.  Ce  litige, 
(|ui  échappe  à  lu  pré.somption  qui  protège  le  mariage  ou  la 
descendance,  à  défaut  de  contradicteur  réclamant  son  état  du 
même  chef,  se  présente  donc  ici  sous  un  aspect  tout  exception- 
nel. En  même  temps  que,  par  la  nature  de  ses  résultats,  il 
remonte  aux  considérations  les  plus  élevées  de  l'ordre  social, 
il  se  rattache,  par  les  difficultés  (lont  la  solution  en  est  entou- 
rée, aux  questions  les  plus  graves  du  droit  civil,  comme  on  va 
le  voir.  Nous  rappelant  (|u'en  dépit  des  efforts  du  Denuindeur 
pour  omettre  l'état  véritable  des  faits,  en  intentant  la  demande 
ccjntre  Julia  Woolriclt,  fille  mnjeure,  en  feignant  d'ignorer  le 
«ocond  tuariage  ;  en  traitant  le  premier  comme  unique,  pro- 
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l»al)lein('nt,  pour  n'avoir  pas  l'air  rit-  prendre  l'initiative,  d'êtri' 
Viirtor  dans  une  (piestion  d'état,  1»;  litige  n'en  est  pas  moins 
nul  entre  d(>ux  familles  réclamant  l«>  même  c  f,  et  leur  état 
d(!  deux  maria;^e8,  ipii  ne  peuvent  co-exister,  et  dont  l'un  lie 
peut  être  maint'jnu  «ju'au  préjudice  de  l'autre.  PréciKons  d'u- 
'vanta^^e  la  (luestioii.  L'Intimé,  atta«pmnt,  en  nullité  de  ma- 
ria|L,'e,  l'Appelante,  en  possession  de  son  le^'s  universel,  et  (|ui, 
pendant  plus  de  trente  ans,  a  joui  de  l'état  d'épouse  et  d»; 
veuve,  justitié  {)ar  un  acte  de  mariajife  célél)ré  publiquement, 
en  faee  diî  l'K^^lise,  et  (ju'ello  rapporte,  et  se  fondant  sur  un 
premier  mariaiçt.'  dont  il  ne  peut  rapporter  de  preuve  écrite, 
mais  (lu'il  dit  avoir  été  contracté  suivant  les  coutumes  du 
pays  ou  ses  père  et  mère  se  sont  nuiriés,  la  preuve  du  premier 
mariajje  retombe  incontestaltlement  sur  lui  ;  et  il  est  le  de- 
mandeur L'appelante  ne  se  retranche  pinirtant  pas  derrière 
la  maxim«!  artntr  non  probante,  iriiH  (Omtlvit nv,  etlaïuxi  ni/iil 
prohef  ;  elh;  rapporte  la  preuve  de  la  léj^itimité  de  son  état. 
( /ette  preuve  d'état  sera  respi'ctée,  tant  (pie  l'Intimée  n<' 
l'aura  pas  détruite,  par  une  preuve  contraire,  cwlle  de  la  lé<,'i- 
timité  d'un  prentier  mariai^e.  Il  se  dit  enfant  lé<»itime  de  ce 
premier  mariaj^e.  Avant  de  .savoir  comment  il  prouve  .son 
dire,  (>\aminons,  d'abord,  comment  celui  (pli  réclame  l'état 
d'enfant  l(>ji;itime,  doit  prouv(>r  .sa  filiation.  Si  l'on  appli(piait 
à  ciîtte  matièi-e  l«>s  ri'rjles  ordinaires  sur  la  preuve,  e^  surtout, 
la  maxime  (pie  cluupie  partie  doit  faire  (h;  son  allégation  la 
meilleure  preuve  po.ssible,  on  devrait  forcer  l'enfant  à  rap- 
porter, outre  son  acte  de  nai.s'iance,  l'acte  de  célébration  (lu 
mariage  de  .ses  père  et  mère.  Je  crois  (pi 'en  tliè.se  générale 
tell(*  est  l'exigence  de  la  loi,  et  l'on  serait  t(?nté  de  ne  pas  la 
trouver  trop  rigoureuse  dans  une  (piestion  d'état  .soulev<''(' 
entre  contradicteurs  l('>gitimo.s.  J'appelle  ici  contradicteurs 
h'^gitiines,  pir  opposition  aux  étrangers  ou  aux  collatéraux, 
ceux  (pli  l'éclament  leur  état  du  même  cluîf  de  famille.  Cette 
exigen(M(  n'est  pourtant  pas  suivie  en  prati(pie.  La  Juris- 
l)rudence,  d'accord  avec  la  saine  raison,  a  trouvé  (pi'une  foule 
de  circonstances  sur  les(pielles  elliî  n'a  aucun  contrôle,  pou- 
vaient empècluîr  l'enfant  de  produire  l'acte  de  célébration  do 
mariage  de  si!s  pèi't?  (ît  mère.  Il  peut  ignorer  où  le  mariage  a 
été  célébré,  il  peut  l'avoir  été  en  pays  où  il  ne  se  tient  pas  de 
registres,  ou  n  avoir  pas  été  in.scrit  sur  1»js  registres  existants. 
Les  registres  peuv('nt  avoir  été  soustraits  ;  l'acte  de  mariage 
peut  lui-mêm  .'  avoir  été  détruit  en  la  pos.se.ssion  du  père  de 
l'enfant  ;  il  peut  leur  avoir  été  dérobé.  Kn  un  mot,  il  est  une 
foule  d'éventualités  défavorables  à  la  légitimité,  et  hostiles  au 
rapp(U't  le  la  pièce,  (\out  il  serait  injuste  de  rendre  l'enfiuit 
victime.  C'est  pourquoi,  adouci.ssant  la  rigueur  de  la  ivgle, 
les  tribunaux  ont  consacré  eu  principe  cpie  l'acte  .soutenu  par 
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la  |ii)SHft.ssion  tlV'tat,  non  contmlit»!  par  l'acte  dr  naissance, 
supplée  à  la  représentation  <le   l'acti!  de  mariage,  dans  le  eas 
où  le  père  et  la  mère  sont  tous  denx  déeédés.    Il  est  le  dispo- 
sitif d«f  l'article  Ui'2  du  (.'.  C'.  qui   n'est  t|Ue  la  consécrati»»n  «lu 
droit  ancien.  Ainsi  un  individu  dont  le  père  et  la  nièro  sont 
(lécé(lés,  réclannmt  l'état  d'enfant  né  d'eux  tm   légitime  ma- 
riaije,    p«*ut,   en   prouvant   lu  possession  d'état,    se  dispenser 
de  rapporter   l'acte  de    leur  niariaji;e,  si  son  propre  acte  de 
iiaissanee  ne  contredit   pas  la  prés()ni|itiori  «|Ut'  la   possession 
fait  naître  de  la  celé\)ration  du   mariage.    Notre  article  dit  : 
"  l'ne  pit.sse.ssion  d'état  <|ui  n'e.st   pas  contredite   par  l'acte  de 
Mai,s.sance."    Sous   l'article   11)7  du  l'odi?   Napi>léon,  (pie   notre 
(Jode  a  copié,  les   eomuientattuirs   ont   agité   la   (juestion  lie 
savoir  si  ces  mots,  "possession  non  contrtdite   par   l'acte  d(! 
naissance,"  ne  sont  pas  ré(|uivalent  de  possession  coid'orme  à 
l'acte  de  naissance.    Si   l'article  était  interprété  en  c)î  sens,  il 
faudrait  à  l'enfant  prcxluire  un  acte  de  nai.ssance  conforme  à 
la  possession  d'état  de  ses  père  et  mère,  connue  mari  et  femme, 
c'est-à-dire,  un  acte  constatant  qu'il  est  né  d'eux.     La  po.sses- 
sinn  d'état  ne   pourrait   donc  pas  couvrir  sa  légitindté,  s'il  ne 
rapportait,  en  mt^Mne  temps,  son  acte  de  nai.ssance.  Mais  l'on  u 
trouvé  cette   interprétation  troj)  rigoureu«e.  et  l'on  a  jugé 
(|u'il  n'y  avait  <|ue  le  seul  acte  de  nai.ssance  contredisant  la 
possession  d'état,  en  rendant  impossible  la  présomption  (pie 
l'enfant  y  nonnné  fût  né  de  ceux  (|u'il   réclame  comme  les 
iiutein-s   de   .ses  jours,  ipii    pouvait    rendre    inutile  ou    faire 
rejeter  la    preuve  de  pos.s*;ssion  d'état.    Ainsi,  (]uelqu'iui,  .se 
prétendant  né  de  deux   personnes,  dont  il  ne  peut  rapporter 
l'acte  de  mariage,  réclanie  l'état  de  leur  enfant.    Il  demande  à 
suppléer  à  la  preuve  de  la  cé|él»ration  par  la  possession  d'état. 
Il  veut  prouver  (pi'ils  (ait  vpcu  connue  nuiri  et  feunue  l(''gi- 
tinies,  (pi'il    est   né  de    leur    mariage,  et   (pi'il  a  été    reconnu 
connue  tel.    Il  sera  exclu  du   lténéHc(^  «le  cette   |)reuve,  si  son 
acte  de  naissance   porte;  (|u'il   est  leur  hâtard,  ou  (pi'il  est  né 
il  mitres  p(;rsimnes,  parce  (pie,  dans  ce  cas,  son   acte  de   iiais- 
snnci'  contredit  la  possession  d'état,  et  repau.sse  la  pivsomption 
(|Uel!t!  fait   naître  (|u'il   est  né  de  ces  personnes  en   h'gitime 
mariage.   Mais,  s'il  ne  rapporte;  aucun  acte  de  nais.sanee,  lai,  si 
Sun  acte  est  muet   sur   les  noms  de  ses   père  et   mère,  ou  la 
nature  de  hîur  union,  rien  ne  contredit  la  pré.somption  en- 
j:«ndrée  par  la  po.sse.ssion  d'état.   Il  ne  me  parait  pas  douteux, 
iju  aux  termes  de  notre  article  22!),  qui  porte  "  (ju'à  défaut  de 
ce  titre,  (l'acte  de  naissance)  la  p().sse.ssion  constante  de  l'état 
"I  l'ufant  légitime  suHit  ;  "'  l'enfant  (pii  ne  rapporterait  ni  acte 
lie  mariage,  ni  act»!  de  nai.ssance,  pourrait  être  admis  au  bé- 
iH'tice  «le  la  légitimité,  par  la  double  po.s8ession  d'état,  tant  de 
la  part  de  .ses  père  et  mère,  comme  époux,  (|Ue  de  la  sienne 
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comme  leur  enfant.  La  raison  qui  a  fait  dévier  du  droit 
commun  par  rapport  à  l'acte  de  mariage  des  père  et  mère 
de  l'enfant  et  qu'il  n'a  pu  constater,  s'applique,  avec 
une  force  égale,  à  son  propre  acte  de  naissance,  que 
personne  ne  peut  se  faire.  Ne  serait-ce  pas  une  lourde 
injustice  que  de  faire  peser  sur  l'enfant,  du  poids  des 
peines  de  l'illégitimité,  la  négligence  ou  la  faute  des  auteurs 
de  ses  jours,  qui  ne  l'ont  pas  fait  inscrire  sur  les  registres  de 
l'état  civil  ?  On  lui  permettrait  le  triomphe  de  son  état,  en  dé- 
pit de  l'omission  faite  par  ses  père  et  mère,  quand  ils  se  sont 
mariés,  et  on  le  lui  refuserait,  contre  leur  négligence,  le  jour 
de  sa  nfrissance.  La  loi,  amie  de  l'uniformité,  ne  peut  avoir 
consacré  une  telle  anomalie.  Admettons  donc,  en  principe,  qu'il 
était  loisible  à  l'Intimé  de  suppléer  au  rapport  de  l'acte  de 
mariage  de  ses  père  et  mère,  par  la  possession  d'état  de  mari 
et  femme,  de  la  part  de  ConnoUy  et  Suzanne,  et  au  sien,  par 
sa  propre  possession  d'état,  comme  leur  enfant  légitime,  si, 
toutefois,  j-.oxi  propre  acte  de  naissance,  qui  est  produit,  et  que 
nous  amon 5  occasion  d'examiner  par  la  suite,  ne  contredit  pas 
cette  double  possession,  c'est-à-dire,  la  présomption  qu'il  est  né 
d'eux,  en  légitime  mariage.  Pour  ne  pas  anticiper  l'examen  de 
cette  pièce  lisons,  de  suite,  que  l'Intimé  fonde  sa  légitimité 
sur  la  post  e  ..sion  d'état  d'époux  de  la  part  de  William  Connolly 
et  de  JSuzaniio,  et  sur  la  sienne  propre,  comme  leur  enfant  lé- 
gitime. Mais  ce  moyen  n'est  que  subsidiaire,  car  il  prétend 
rapporter  une  preuve  directe  de  leur  mariage,  disons  un  acte 
de  mariage  fait  suivant  les  rites  du  pays  indien,  en  disant 
qu'ils  se  sont  mariés  suivant  la  forme  de  mariage  des  temps 
héroïcjues,  l'achat  de  Suzanne  fait  par  ConnoUy.  Ainsi,  ses 
moyens  sont  donc,  le  mariage  de  ConnoUy  et  de  Suzanne,  sa 
filiation  légitime,  par  sa  possession  d'état,  connue  leur  enfant, 
et,  subsidiairemeut,  au  cas  où  la  preuve  directe  du  mariage 
lui  ferait  défaut,  la  possession  de  la  part  de  ConnoUy  et  ilo 
Suzanne,  de  l'état  de  mari  et  femme,  par  la  force  de  leur 
cohabitation  comme  tels,  pendant  plus  de  trente  ans,  dans  le 
Nord-Ouest.  Nous  voilà  entrés  dans  le  vif  de  la  question 
principale,  (lui,  fort  simple  dans  son  énoncé,  est  cependant  fort 
compliquée  dans  ses  développements,  en  ce  qu'elle  est  embar- 
rassée de  plusieurs  questions  incidentes,  dont  chacune  d'elles 
joue  un  rôle  pro-éminent  dans  le  litige.  Tâchons  de  les  bien 
présenter.  En  disant  que  ses  père  et  mère  s'étant  mariés  dans 
le  Nord-Ouest,  la  validité  de  leur  mariage  doit  être  jugée  d'a- 
près les  lois  en  usage  dans  ce  pays,  l'Intimé  soulève  une 
question  de  droit  intei-natiofial  privé  (jitsgentiuvi  privotam), 
intéressante  à  plus  d'un  point  de  vue.  Pour  l'apprécier,  il  faut 
remonter  aux  sources  du  droit  international  lui-même,  pour  y 
puiser  les   principes   fondamentaux  de  cette   matière,  et  y 
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reconnaître  les  dispositions,  à  l'aide  desquelles  les  tribunaux 
bas-canadiens  doivent  juger  des  actes  passés  en  delK  rs  du 
territoire,  et,  en  particulier,  du  mariage  contracté  à  l'étranger. 
Connue  chacun  le  sait,  le  droit  international  n'a  été  chez  au- 
cune nation  civilisée  érigé  en  droit  positif.    Il  n'a  été  nulle 
part,  et  pas  plus  parmi  nous  qu'ailleurs,  l'objet  d'une  législa- 
tion particulière.    Comme  le  C^de  Napoléon,  notre  code  n'y 
touche  que  par  un  article  ;  l'article  3,  en  France,  et  l'article  6, 
dans  le  Bas-Canada.    Inconnu  à  Rome,  son  origine  chez  les 
nations  modernes  remonte  au  moyen-âge.  Quoique  l'ceuvre  de 
la  jurisprudence  et  des  auteurs,  sans  le  concours  de  la  législa- 
tion, et  quoique  les  principes  en  aient  é«é  longtemps  contro- 
versés, il  est  pourtant  bien  connu  aujourd'hui,  et  les  maximes 
auxquelles  les  besoins  internationaux  ont  imprimé  un  cachet 
(le  ressemblance  inconnue  à  toute  autre  matière,  sont  suivis 
devant  les  tribunaux  de  tous  les  pays  civilisés.    J'insiste  sur 
cette  condition  de  la  civilisation  ;  car  bientôt  se  présentera  la 
i|uestion  de  savoir  si  les  coutumes  des  peuples  encore  barbares 
sont,  d'après  les  principes  du  droit  international  privé,  des 
lois  étrangères  que  les  tribunaux  des  pays  civilisés  peuvent 
reconnaître  dans  les  conflits  que  fait  naître  la  variété  des  lé- 
gislations.  Revenant,  pour  le  moment,  aux  principes  sur  le 
mariage  de  l'étranger,  je  crois  que,  malgré  de  nombreux  arrêts, 
souvent  contradictoires,  rendus  par  les  tribunaux  des  diffé- 
rentes nations,  et  le  conflit  d'opinions  <les  jurisconsultes  qui 
ont  écrit  sur  ce  sujet,  en  France,  sous  l'ancien  comme  sous  le 
nouveau  droit,  aussi  bien  ()ue  ceux  qui  ont  traité  la  matière, 
en  Angleterre,  comme  aux  Etats-Unis,  je  pourrais  dire  sur  le 
continent  européen  en  entier,  l'on  peut  considéi'er  la  doctrine 
comme  flxée  sur  les   propositions  suivantes.    Elles  sont  au 
moins  reconnues  en  France,  et  c'est  assez  pour  nous.    Le  ma- 
riage contracté  en  pa}s  étranger  est  soumis  au  statut  person- 
nel du  mari,  lequel  est  celui  du  pays  où  il  a  son  domicile  quand 
il  se  marie  :  ce  domicile  devenant  celui  de  la  femme,  si  elle  en 
avait  un  autre.    Ce  statut  pei-sonnel  eiiiln-usse  les  conditions 
intrinsèques  du  mariage,  comme  la  cap.icité  légale  de  le  con- 
tracter.  Il  s'appli(jue  également  aux  effets  du  mariage  con- 
tracté sans  stipulation,  par  rapport  aux  droits  qu'il  crée,  en 
faveur  des  époux,  sur  leurs  biens  réciproques.    Lta  stipulation 
tacite  (le  communauté  est  de  ce  genre.    Quant  aux  formes  du 
mariage,  c'est-à-dire,  aux  solennités  requises  pour  le  valider, 
elles  sont  celles  du  lieu  où  il  est  contracté,  .suivant  la  maxime 
loeos  reijit  actutn.    C'est  ici  le  statut  (|Ue  les  anciens  tiuteurs 
fran<,'ais  appellent  le  statut  mixte,  et  les  nouveaux  le  statut 
lies  actes  de  l'homme  qui  domine.    D'après  cette  dernière  pro- 
position, c'est  la  loi  qui  était  en  force  à  la  Rivière-au-Rat,  ou 
Rehaska,  en  1S03,  époque  où  le  mariage  de  Connolly  et  de 
TOME  XVII.  18 


274. 


ll.Vl'POUTS  JUDICIAIUES   RÉVISÉS 


Suzanne  y  a  été  contracté,  qui  doit  en  régir  la  validité,  si, 
toutefois,  il  y  avait  en  force,  à  cette  époque,  une  loi  sur  le 
mariage,  dont  les  tribunaux  du  Bas-Canada  puissent  recon- 
naître l'autorité.  L'Intimé  prétend  que  la  loi  alors  en  forci;  à 
cet  endroit,  consistait  dans  les  coutumes  et  usages  primitifs 
du  pays,  non  consignés  par  écrit,  mais  traditionnellement  sui- 
vis par  les  habitants.  L'Appelante  soutient  que  c'était  la  loi 
anglaise,  introduite,  de  plein  droit,  dans  le  territoire  de  la  baie 
d'Hudson,  dans  lequel  se  trouve  situé  le  district  d'Athabaska, 
par  la  compagnie  dite  de  cette  baie  ;  et  que  le  mariage  de 
Connolly  est  nul  à  ses  yeux,  n'ayant  pas  été  accouq)agné  des 
formalités  voulues  par  les  lois  d'Angleterre  pour  en  constater 
la  validité.  L'Intimé  nie  que  les  lois  anglaises  fussent  alors  en 
foi'ce  d.ins  le  district  d'Athabaska  ;  en  premier  lieu,  parce  que 
le  district  ne  faisait  pas  alors  partie  du  territoire  de  la  baie 
d'Hudson,  et,  en  second  lieu,  parce  que  les  lois  anglaises  n'ont 
jamais  été  établies  dans  le  territoire  même.  Examinons  d'a- 
bord le  point  relatif  à  l'incorporation  du  district  d'Athabaska 
dans  le  territoire  de  la  baie  d'Hudson.  Je  dois  dire,  de  suite, 
(jue  je  ne  trouve  pas  au  dossier  de  preuve  satisfaisante,  ilans 
un  sens  ni  dans  l'autre.  Si  j'exairùne  les  documents  publics, 
f,."'^  j'appellerai  la  preuve  historique,  voici  ce  que  je  trouve  à 
cet  égard.  Le  2  mai  1670,  le  roi  Charles  second  concéda  au 
prince  Rupert,  et  à  ses  associés,  qu'il  incorpora  en  société, 
sous  le  nom  "  Le  (louvemeur  et  la  Compagnie  de.s  Aventu- 
riers iV A ufjleterre,  commerçant  de  la  Baie  d'Hudson"  {The 
(rovernor,and  Adventurers  of  Emjland  into  H'uhon's  lia//), 
le  commerce  exclusif  de  toutes  les  mers,  détroits,  baies,  lacs, 
criques  et  rivières  dans  quelque  latitude  qu'ils  soient  situés 
à  l'entrée  du  détroit  d'Hudson,  avec  toutes  les  côtes,  riva<jes, 
baies,  lacs,  rivières  non  alors  possédés  par  aucun  sujet  bri- 
tannique, on  par  un  Etat  étranger;  le  territoire  ainsi  concé- 
dé devant  former  une  colonie,  sous  le  nom  de  Rupei't's  Laml. 
Quarante-deux  ans  auparavant,  le  2î)  avril  1017,  Louis  XIH, 
de  France,  avait  donné  à  perpétuité  à  la  Compagnie  des  Cent- 
Associés,  "le  fort  et  k(d>itation  de  Québec,  avec  tout  le  pays  de 
"  la  Nouvelle-France,  tout  le  lomj  des  Côtes,  depuis  la  Floride, 
"  en  lonqeant  les  côtesdela  nier,  jusqu'au  cercle  arctique,  pour 
"  latitude,  et,  de  lonr/itude,  depuis  l  Isle  de  Terre-Neuve, 
"  tirant  à  l'ouest,  au  grand  lac  dit  la  mer  douce,  et  au  delà, 
"  que  dedans  les  terres,  et  le  long  des  rivières  qui  g  ^((.swx/  et 
"  se  déchargent  dansle Jleuve  appelé  Saint- Laurent,  oxi  autre- 
"  niint,  la  grande  rivière  du  Canada,  et  dans  tous  les  autres 
"  jleuves  qui  se  portent  à  la  mer."  Le  vague  des  descriptions 
des  territoires  cédés  par  les  deux  chartes  ne  pouvait  mancjner 
de  faire  naître  bientôt  de  graves  difficultés  entre  deux  pou- 
voirs qui   réclamaient,  par  droit  de   découvertes,  un  titre  do 
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souveraineté  sur  cette  vaste   région  du    nouveau  momie,  et 
dont  les  sujets,  chacun  de  leur  côté,  tirent  bientôt  des  éta- 
l)li.ssem(?nts  sur  les  territoires  concédés.  Le  traité  de  Ryswick, 
fait  entre  la  France  et  l'Angleterre,  le   1er  septembre  1096, 
révèle  ces  prétentions  des  deux  Etats,  par  l'article  8e.  couché 
en  ces  termes  :  "  Des  commissairef*  seront  dénonimés  des  deux 
"  entés,  pour  faire  L'investufution  des  droits  et  prétentions  de 
"  ehdeun  des  Rois  aiuv  places  situées  dans  la  Baie  d' H iidson, 
"  mais  la  possession  des  places  qui  ont  été  prises  par  les 
"  Français,  pendant  la  paix  qui  a  précédé  la  présente  giiei^e, 
"  et  qui  ont  été  reprises  par  les  Anglais,   sera   laissée   aux 
"  Français,  en  vertu  de  la  clause  précédente."   Postérieure- 
ment au  traité,  des  commissaires  furent  nommés,  mais   ils   ne 
purent  s'entendre,  pour  assigner  des  limites  au  territoire  en 
flispute.  Les  choses  en  étaient  là:  la  compagnie  de  la  baie 
d'Hudson  avait  continué  l'exploitation  de  Rupert's  Lund,  et  il 
paraît  que  des  conmieryants  fran(;ais  y  avaient  aussi  des  éta- 
blissements, quand,  le   11   avril  1713,  fut  fait  le  traité  d'U- 
tivcht,  qui  assure  à  la  couronne  d'Angleterre  la  propriété  de 
la  baie  d'Hudson,  en  ces  termes  :    "  Le  Roi  très  chrétien  resti- 
"  tuera  au  royaume  et  à  la  Reine  de  la  Grande-Bretagne,  pour 
"  les  posséder  en  plein  droit,  et  à  perpétuité,  la  Baie  et  le  Dé- 
"  troit  d'Hudson,  avec  toutes  les  terres,  mers,  rivages,  fleuves 
"  et  lieux   qui   en   dépendent,  et  qui  y   sont  situés,  sans  rien 
"  excepter  de  l'étendue  des  dites  terres  et  mers  possédées  pré- 
"  sentement  par  les   Français."  Le  traité  de  Paris,  fait  entre 
la  (Jrande-Bretagne  et  la   France,  le  10  janvier  17G3,  ayant 
l)nrement  et  simplement  cédé  à  la  couronne  d'Angleterre  le 
Canada,   avec  toutes  ses  dépendances,   isles  et  côtes,  dans  le 
Golfe  et  Fleuve  Saint- Laïirent,  et,  en  général,  tout  ce  qui  dé- 
pend dex  dites  terres,  isles  et  cotes,  avec  la  souveraineté,  pro- 
priété, possession,  et  tous  les  droits  acquis,  2)ar  traités  ou 
autrement,  que  le  Roi  très  chrétien  et  la  Couronne  de  France 
ont  eu  jusqu'à  présent  s^lr  les  dits  pays,  il  est  évident  que, 
dans  cette  cession,  fut  cédé  le  territoire  contigu  à  celui  de  la 
Compagnie  de  la  baie  d'Hudson,  et  qui  avait  été  possédé  par 
les  Fran(,'ais.    Le  district  d'Athabaska  se  trouvait  inévitable- 
iiu'iit  dans  ce  territoire,  que  je  trouve  plus  tard  appelé  du 
Nord-Ouest,  et  qui  se  trouvait  au  nord  et  à  l'ouest  des  grands 
lacs,   J»orné  à  l'est  par  la  baie  d'Hudson  et  la  baie  James, 
ayant  pour  confins,  à  l'ouest,  les  montagnes  Rocheuses,  et  qui 
comprenait  la  Rivière-Rouge,  l'Assiniboine,  la  vallée  de   la 
Sascatchevvan,  et  une  étendue  de  plus  de  cent  mille  lieues  en 
superficie.    Ce  fut  par  le  traité  de  Paris  que  ce  territou'e  fut 
cédé  à  l'Angleterre,  comme  nous  l'avons  vu.    Après  la  cession, 
des  commerçants  canadiens,  suivant  les  livres  des  Français 
contenant  l'exploration  de  ce  territoire,  entr'autres  la  Compa- 
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gnie  du  Nord -Ouest,  autrement  appelée  la  Compagnie  de 
Montréal,  y  Ht,  de  1780  à  1781,  de  vastes  établissements,  y 
établit,  en  concurrence  avec  la  V>aie  d'Hudson,  qui  avait  éten- 
du jusque-là  la  ligne  de  ses  opérations  de  commerce  et  de 
chasse,  un  trafic  redoutable  au  monopole  de  cette  dernière 
compagnie.  L'on  connaît  les  scènes  meurtrières  et  les  luttes 
sanglantes  auxquelles  la  rivalité  des  deux  compagnies  donna 
lieu.  En  1821,  voulant  faire  cesser  cette  rivalité  ruineuse,  les 
deux  compagnies  réunirent  en  un  seul  négoce  l'ensemble  de 
leurs  opérations  de  commerce  et  de  chasse,  et  contractèrent 
une  société,  à  laquelle,  le  15  décembre  de  cette  année,  1821, 
une  licence  de  commerce  fut  accordée  par  le  gouvernement 
anglais,  en  vertu  d'un  acte  impérial,  sur  les  deux  territoires 
réunis,  c'est-à-dire  le  territoire  du  Nord-Ouest  et  celui  de  la 
baie  d'Hudson,  ou  Kupert's  Land,  (jui,  depuis  ce  temps,  ont 
été  connus  sous  la  dénomination  générale  de  territoire  de  la 
baie  d'Hudson.  De  ce  qui  précède,  il  résulte,  à  mon  avis,  que 
c'est  dans  le  territoire  du  Nord-Ouest,  distinct  de  celui  appelé 
en  1803  terroire  de  la  baie  d'Hudson,  et  non  dans  ce  dernier 
territoire,  que  Connolly,  commis  de  la  Compagnie  du  Nord- 
Ouest,  jusqu'à  son  amalgame  avec  la  Compagnie  de  la  baie 
d'Hudson,  dont  il  n'est  devenu  associé  qu'après  1821,  a  formé 
une  union  avec  Suzanne,  en  1803.  Mais  l'Intimé  a  dit  dans  sa 
déclaration  que  le  mariage  de  Connolly  et  Suzanne  avait  été 
contracté  dans  le  territoire  de  la  baie  d'Hudson.  L'Appelante 
l'a  pris  au  mot,  et  veut  l'y  tenir.  Il  a  cependant  qualifié  son 
allégation,  expliquant,  lors  de  la  plaidoirie,  et  dans  ses  fac- 
tums,  que  c'est  au  territoire  ainsi  appelé  lors  de  la  demande, 
et  qui  incontestablement  alors  contenait  le  district  d'Atha- 
baska,  qu'il  a  fait  allusion,  et  non  au  territoire  de  la  baie 
d'Hudson  en  existence  en  1803.  Outre  (jue,  dans  une  cause  de 
cette  nature,  il  me  paraîtrait  rigoureux  d'interpréter  au  pied 
de  la  lettre  les  dires  des  parties,  cette  explication  de  l'Intimé 
me  paraît  si  naturelle  et  si  conforme  aux  faits,  que  je  suis  prêt 
à  l'accepter  et  à  juger  le  point  d'après  la  preuve  (jue  je  viens 
d'exposer,  et  non  sur  l'erreur  contenue  dans  la  déclaration. 
Or,  je  le  répète,  cette  preuve  révèle  que  la  Rivière-au-Rat, 
située  dans  le  district  d'Athabaska,  était  en  dehors  du  terri- 
toire de  la  baie  d'Hudson,  et  que  l'introduction  de  la  loi  d'An- 
gleterre dans  le  dernier  territoire,  supposant  qu'elle  y  eût  été 
introduite,  n'aurait  pu  affecter  les  actes  faits  hors  de  ses 
limites.  Mais,  admettant,  par  forme  d'argument,  qu'Atha- 
baska  fût,  en  1803,  dans  les  limites  du  territoire  de  la  baie 
d'Hudson,  est-il  bien  certain  que  les  lois  d'Angleterre  y  fus- 
sent en  force  ?  C'est  un  point  subsidiaire  que,  pour  rendre  jus- 
tice aux  parties  qui  l'ont  soulevé,  bien  que,  suivant  moi,  il  soit 
maintenant  inutile,  comme  élément  décisif  de  la  contestation, 
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j'aime  cependant  à  examiner.  Ce  point  touche  à  une  question 
do  droit  public  anglais,  on  pourrait  dire  de  droit  constitution- 
nel. Par  la  charte  de  Charles  II  au  prince  Rupert  et  à  ses 
associés,  pouvoir  leur  est  donné  de  faire  des  lois  conformes 
aux  lois  d'Angleterre,  pour  le  pays  concédé.  Ce  pouvoir  cepen- 
dant paraît  être  restreint  à  la  compagnie  et  à  ses  employés. 
Cependant,  admettant  qu'il  s'étendît  aux  natifs,  et  que  le  roi 
pût  déléguer,  de  sa  propre  autorité,  à  des  particuliers  le  droit 
do  faire  <les  lois  pour  une  étendue  de  territoire  aussi  vaste,  et 
sur  latjuelle  la  couronne  anglaise  n'avait  que  des  droits  fort 
problématiques  (comme  d'ailleurs  tous  ceux  des  souverains 
européens  qui  se  sont  partagé  rAméri(|ue),  existe-t-il  au  dos- 
sier, ou  dans  l'histoire,  une  preuve  de  cette  législation  ?  Quant 
à  la  prétention  que,  par  l'établissement  de  la  compagnie  for- 
née  de  sujets  anglais,  précédée  de  sa  découverte,  par  des  aven- 
turiers de  même  origine,  et  sa  prise  de  possession  au  nom  de 
l'Angleterre,  le  corps  des  lois  de  ce  dernier  pays  y  a  été  intro- 
duit de  plein  droit,  de  manièi'e  à  absorber  les  coutumes  des 
natifs  du  pays,  et  à  soun>ettre  à  son  empire  et  leurs  personnes 
et  leurs  biens,  aussi  bien  que  les  rapports  journaliers  de  leur 
vie  nomade,  je  la  crois  exorbitante  du  droit  commun.  Il  est, 
iiu  contraire,  un  principe  de  droit  international  public,  aujour- 
d'hui parfaitement  reconnu  par  les  peuples  civilisés,  et  que  le 
droit  public  anglais  n'a  jamais  dénié,  malgré  quelques  tenta- 
tatives  isolées  faites  pour  le  combattre.  C'est  que,  lors  de  la 
découverte,  conquête  ou  cession  d'un  nouveau  pays,  la  législa- 
tion civile  du  peuple  découvreur,  conquérant  ou  cessionnaire, 
no  suit  pas  le  droit  de  .souveraineté,  en  ce  sens,  que  les  lois 
civiles  n'y  sont  pas  établies  de  droit,  et  imposées,  ipso  facto, 
aux  nouveaux  sujets.  Si  le  pays  est  cédé  par  un  traité  qui 
contienne  quelques  dispositions,  à  l'endroit  des  '  is  nouvelles 
ou  anciennes,  il  doit  être  suivi  ;  dans  le  cas  où  il  est  muet  à 
cet  égard,  les  lois  des  nouveaux  maîtres  n'y  sont  introduites 
(|ue  par  une  législation  expresse.  Jusqu'à  cette  époque,  les 
lois,  usages  et  coutumes  établis  lors  du  changement  de  domi- 
nation, ou  l'établissement  d'une  domination  nouvelle,  si  le 
pays  est  encore  barbare,  continuent  à  le  régir.  Ici,  encore,  il 
n'existe  aucun  monument  législatif  de  la  métropole  introdui- 
sant les  lois  anglaises  dans  le  territoire  de  la  baie  d'Hudson. 
Ces  loi»  n'y  ont  donc  jamais  été  en  force,  au  moins,  à  titre 
général,  et  conune  corps  liant  les  habitants.  Elles  peuvent 
(ivoir  été  suivies  par  la  compagnie,  et  imposées  à  ses  employés. 
Mais  cette  obéissance  a  été  volontaire,  et  n'a  jamais  eu  le 
caractère  compulsoire  voulu  pour  revêtir  une  loi  de  sa  puis- 
sance obligatoire,  surtout  dans  les  rapports  civils  des  blancs 
avec  les  indigènes.  La  seule  preuve  que  nous  ayons  au  dossier 
•If   l'autorité    des   lois   anglaises,  dans  le  territoire,  est  une 


thf 


M'-m 


27.S 


HAIM'OItTS   Ji;i)l(;i.\IHKS    HKVISKS 


■", . .' 


I^'' 


preuve  vaguement  faite  par  quelques  témoins  qui  disent  que 
les  lois  anglaises  y  sont  en  force.  Mais,  en  vérité,  semblable 
preuve  quelqu'éminente  que  soit  la  position  sociale  d(!S  témoins, 
est  à  tous  égards  insuffisante.  Je  conclus  donc  (jue  la  préten- 
tion de  l'AppelaTite  ({ue  les  lois  anglaises  étaient  en  force  à 
Athabaska,  en  1803,  et  que  ce  sont  elles  (jui  ont  régi  le  mariage 
de  ConnoUy  est  .sans  fondement.  Sont-ce  les  coutumes  in- 
dieimes  ?  Ici  se  présente  une  considération  générale,  appli- 
cable atix  sauvages  qui  n'ont  pas  encc)re  re(;u  les  bienfaits  de 
la  civili.sation.  Leurs  u.sages  ou  coutumes  sont-ils,  dans  le  .sens 
du  droit  international  privé,  des  lois  étrangères,  ayant,  dans 
le  cas  prévu  par  ce  droit,  autorité  chez  les  peuples  civilisés  ' 
Ce  doute  m'a  frappé  au  début  de  la  plaidoirie,  et  j'en  ai  long- 
temps cherché  la  solution  dans  les  auteurs  qui  ont  écrit  sur  la 
matière,  ou  dans  les  décisions  des  tribunau.x.  Mes  recherches 
ont  été  vaines.  Je  n'ai  pas  trouvé  le  cas  posé  catégori(]uement. 
Ce  n'est  que  par  raisonnement,  et  par  des  déductions  tirées  de 
la  nature  du  droit  international  lui-même,  que  la  <]uestion 
peut  s'éclaircir.  Les  auteurs  défini.ssent  le  droit  international  : 
l'ensemble  des  principes  admis  par  les  nations  civilhée.H  et  f»- 
dépendamites,  pour  régler  les  rapports  qui  existent  ou  peuvent 
naître  entr'elles  et  leurs  sujets,  et  décider  les  conflits  entre  les 
lois  et  usages  divers  qui  les  régissent.  En  thèse  générale,  une 
loi  n'a  d'autorité  que  dans  les  limites  de  son  territoire,  et  sur 
les  personnes  qui  s'y  trouvent.  Dans  ces  limites,  la  loi  du 
pays  régit  tout,  leurs  biens,  leurs  ccmtrats  et  leurs  droits  ])er- 
sonnels.  Son  autorité  est  souveraine,  car  le  droit  de  souve- 
raineté appartient  à  toutes  les  nations,  dont  les  lois  comman- 
dent à  tous,  étrangers  et  régnicoles,  et  n'obéissant  à  aucune  loi 
étrangère.  Tel  est  le  droit  ab.solu,  dans  son  application  piùini- 
tive.  Mais,  comme  chaque  nation  avait  des  droits  semblables  à 
commander  dans  .son  territoire,  et  à  refuser  obéissance  à  lu 
loi  étrangère,  la  conséquence  était  exclusive  des  rapports 
entre  les  individus  des  dittérentes  nations  ayant  des  lois 
différentes.  En  effet,  les  conséquences  du  rapport  interna- 
tional devaient  .se  juger  dans  un  pays  ou  l'autre,  et  chacun  des 
deux  refusant  de  reconnaître  la  loi  étrangère,  il  en  résultait 
l'inefficacité  du  rapport  et  la  stérilité  du  droit.  Pour  obviei'  à 
cette  prescription  virtuelle  des  rapports  internationaux,  h's 
nations  imaginèrent  des  pactes  contractés  implicitement  entre 
elles,  par  lesquels  elles  s'engageaient  à  reconnaître  rt'ci- 
proquement  les  lois  étrangères  dans  certaines  conditions. 
Ces  pactes,  limités  d'abord  à  des  nations  particulières,  s'éten- 
dirent graduellement,  soit  tacitement  par  l'action  des  tribu- 
naux, ou  directement,  au  moyen  des  traités,  à  tcjutes  les 
nations  ayant  ensemble  des  relations  de  commerce  ou  d'amitit'. 
I^a  détermination  des  conflits  légaux  fut  soumise  à  des  règles 
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piirticujièrea,  (jui,  nôcs  des  décisions  de  la  jurisprudence,  et 
perlcctionnées  par  les  jurisconsultes,  ou  créées  par  les  auteurs, 
et  )ippli(juées  par  les  tribunaux,  avec  ou  sans  modifications, 
tonnèrent,  dans  leur  ensemble,  ce  que  l'on  est  convenu  d'ap- 
peler le  droit  international,  applicable  à  toutes  les  nations 
civilisées,  ayant  une  législation  susceptible  d'être  exécutée  par 
les  tribunaux  étrangers,  et  en  état  d'exécuter  la  législation 
étrangère.  Le  droit  international  fut  donc  l'occasion  d'un 
pacte  universel,  ou  société  tacite  contractée  par  les  nations,  à 
cause  de  leur  convenance  et  leur  utilité  réciproque,  ex  comi- 
idtf,  )h  reciprocmn  iitilitdtem.  .Si  l'on  voulait  pousser  plus 
loin  la  comparaison  entre  cette  société  et  les  sociétés  ordinaires, 
cr.ti'e  ce  pacte  et  les  autres  contrats,  on  pourrait  dire  que  ce 
l'imiifas  ;/entùim  est  un  contrat  synalagmati(iue,  produisant 
des  obligations  et  des  devoirs  réciproques  ;  chaque  irition 
s'()l)ligeant  à  respecter  la  loi  d'autrui,  à  condition  qu'il  respecte 
la  sienne.  Le  droit  et  le  devoir  .sont  ici  en  corrélation  absolue. 
Pour  jouir  du  droit,  il  faut  avoir  une  législation  susceptible 
d'être  respectée,  et,  pour  exécuter  le  devoir,  il  faut,  outre  la 
loi,  avoir  une  organisation  judiciaire  qui  en  sanctionne  la 
puissance  d'exécution.  Or,  comment  les  tribus  sauvages,  qui 
n'ont  pas  de  lois  écrites,  qui  sont  régies  par  des  coutumes  in- 
certaines, le  plus  souvent  impossibles  à  prouver,  qui  n'ont  pas 
lie  tribunaux,  pas  de  rapports  avec  les  nations  civilisées, 
pourraient-elles  entrer  dans  ce  comitas  rjentium,  y  prendre 
leur  part  des  droits,  et  remplir  celle  de  leurs  devoirs  ?  Voilà 
ce  (]ue,  envisageant  la  chose  au  point  de  vue  rigoureux  des 
principes,  je  ne  puis  comprendre.  Mais,  dans  cette  matière, 
toute  de  convenance  et  d'utilité,  ]o  pourrais  pres(jue  dire  d'ex- 
pédients légaux,  je  veux  admettre  (|Ue  la  pratique  a  pu  faire 
violence  à  la  théorie.  Pour  ne  pas  rendre  impos.sibles  les  rela- 
tions des  peuples  civilisés,  dans  des  pays  sauvages,  soit  entre 
eux,  soit  avec  les  natifs,  reconnaissons  la  validité  des  contrats 
faits  en  pays  barbares,  quoique  non  revêtus  des  formes  exi- 
gées par  la  civilisation,  en  leur  appliquant  la  maxime  ordi- 
naire, locits  ref/it  actmn.  C'est-à-dire,  reconnaissons  que 
(  'onnolly  pouvait  contracter  un  mariage  valide,  dans  le  Nord- 
<  »uest,  en  suivant  les  coutumes  qui  étaient  en  force.  L'Intimé 
a-t-il  fait  preuve  de  ce  mariage  ?  Pour  répondre  à  cette  <]ues- 
tion,  examinons  un  auti-e  principe  de  droit  international,  qui 
n'est  qu'une  exception  à  la  règle  Ux'^ts  régit  actum,  mais  qui 
en  atténue  considérablement  la  portée.  Ce  principe  est,  que 
nulle  loi  étrangère  affectant  l'ordre  public  ou  la  moralité  d'une 
nation,  n'est,  par  elle,  reconnue  comme  valable.  Ainsi,  pour 
i]ue  les  coutumes  indiennes  s'appliquent  au  mariage  de  Con- 
nolly,  il  faut  que  le  mariage,  au  lieu  où  il  a  été  contracté,  soit 
reconnu  par  les  natifs,  dans  les  caractères  essentiels  qui  dis- 
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tinguent  le  rnariaffe  potir  nous.  Ces  carnct«Nrt's  essentiels  sont, 
incontestableujent,  la  durée  du  ninriaf^e,  pour  la  vie  des  deux 
conjoints,  et  l'inipossibilité  d'en  eontracttu*  un  autre,  tant  (ju'il 
dure.  Kt  d'autres  mots,  l'unité  et  l'indissoluliilité.  Si  le  ma- 
riage du  pays  étranger  n'est  pas  connu  avec  ces  doux  carac- 
tères, si  les  deux  ou  l'un  des  deux  manquent,  ce  n'est  pas  un 
mariage,  c'est  un  concul)inage  qui  ne  peut  être  valide  parmi 
nous.  Mais,  s'il  a  ces  deux  caractères,  est-il  nécessaire  (jue, 
dans  le  pays  où  il  se  contracte,  il  soit  soumis  à  qu(d(|ue  forme 
de  solemnisation,  pour  être  valable  en  soi  ?  Est-il  valable  par 
le  seul  consentement,  .si,  de  (|uelque  manière  (pie  ce  soit,  ce 
consentement  est  prouvé  ?  Chez  les  Romains,  le  mariage  n'é- 
tait considéré  que  comme  un  contrat  civil,  et  les  cérémonies 
religieu.ses  qui  l'accompagnaient,  n'en  changeaient  pas  le  ca- 
ractère. Les  formes  .symboliques  de  la  confarréation,  pour  les 
patriciens,  et  de  la  co-evvption,  pour  les  plébéiens,  "per  aest  et 
libram.,  le  lingot  d'airain  et  la  balance  ;  étaient  nécessaires 
pour  faire  passer  la  femme  sous  la  puissance  de  son  mari. 
Mais,  dans  le  mariage  libre,  permis  à  tous  les  citoyens,  nulle 
foriDe  extérieure  n'était  rigoureusement  recjuise.  Ija  tradition 
de  la  femme,  et  .son  acceptation  par  le  mari,  consommaient  le 
mariage,  en  témoignant  de  leur  consentement  mutuel,  capable 
seul  de  le  former.  Le  mariage  était  essentiellement  un  contrat 
consensuel.  Il  n'était  pas  même  nécessaire  que  le  mariage  eût 
été  consommé  par  la  cohabitation,  il  existait  dès  que  l'épouse 
avait  été  conduite  ou  livrée  au  mari,  d'une  manière  quelcon(|ue. 
Statim  atque  ducta  est  uxor,  quanivis  mundum  in  cuhicu- 
Iwm  niariti  venerit.  Nuptlas  enint  non  concuhitus  sed  cov- 
sensuft  facit.  Sous  l'empire  du  droit  canonique  même,  et  jus- 
qu'au concile  de  Trente,  le  mariage  est  resté  un  contrat 
purement  consensuel.  Si  Justinien  avait  ordonné  que  le 
mariage  fût  déclaré  devant  un  défenseur  de  quelque  église,  et 
si,  après  lui,  les  canons  ordonnèrent  la  célébration  du  mariage 
devant  l'autorité  religieuse,  cette  intervention  de  la  religion 
n'était  requise  que  pour  sanctifier  le  mariage  élevé  à  la  digni- 
té de  sacrement,  et  nullement  pour  valider  le  lien  rendu 
indissoluble  par  le  consentement.  Cette  célébration  pouvait, 
en  outre,  être  nécessaire  connue  preuve  du  consentement,  mais, 
s'il  pouvait  être  établi  d'une  autre  manière,  elle  n'était  pas 
absolument  requise.  Cette  célébration  était  si  peu  nécessaire, 
que  des  canonistes  distingués  tiennent  que,  même  dans  les 
mariages  célébrés  par  l'Eglise,  les  conjoints  sont  les  ministres 
du  sacrement  ;  qu'ils  s'en  administrent  la  substance,  et  que  le 
prêtre  est  seulement  le  ministre  de  la  forme,  ou  de  la  solennité. 
Une  longue  cohabitation,  avec  la  renommée  d'époux,  faisait 
présumer  le  mariage.  On  en  trouve  plusieurs  exemples  dans 
les  décrétales,  bien  qu'il  soit  de  principe  que  la  copulation 
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seule  n'est  pas  inariago,  mais  conculiinage,  si  longtemps  (|u'ello 
dure.  Ce  qui  veut  dire  que  ce  qui  distinjjue  le  mariage  non 
ct'lt'lire  publi(pienu'nt,  et  contract*'»  sans  forme  extérieure,  du 
concubinage,  c'est  la  possession  d'état.  Le  concile  de  Trente  a 
pourtant  changé  cet  ordre  de  choses,  en  ordonnant  que  le  ma- 
riage, non  célébré  devant  le  curé  des  parties,  en  présence  de 
ti'inoins,  serait  .sans  valeur.  L'on  sait  (pie  le  décret  du  Concile 
ne  fut  pas  re(;u  en  France.  Mais,  pour  y  introduire!  cette  (îi.spo- 
sition,  sans  suivre  le  Concile,  l'Ordonnance  de  Blois,  rendue 
ou  l()()0,  répète  ce  décret.  Depuis  cette  époque,  il  n'e.st  pas 
douteux  (pi'un  mariage,  non  célébré  publi(piement  en  France, 
au  dire  de  l'Ordonnance,  fût  nul  de  nullité  radicale.  Mais,  le 
décret  du  Concile,  pas  plus  qu«^  l'Ordonnance  de  Blois,  ne 
peuvent  avoir  eu  l'effet  de  changer  la  nature  du  mariage. 
Pour  des  raisons  d'une  haute  convenance,  sous  le  rapport  reli- 
gieux et  civil,  pour  empêcher  les  mariages  clandestins,  ils  ont 
soumis  le  mariage  à  des  formes  essentielles,  dont  le  défaut 
d'accompli.ssement  en  emportait  la  nullité.  Mais,  en  dehors 
des  lieux  où  le  Concile  et  l'Ordonnance  .sont  en  force,  le 
mariage  contracté  sans  forme  extérieure  est  encore  valable, 
par  le  seul  consentement,  s'il  en  existe  une  preuve  indépen- 
dante de  la  célébration.  L'accomplissement  des  foi'mes  vou- 
lues par  la  coutume  du  lieu  où  il  est  contracté,  est  certaine- 
mont  une  preuve  suffisante  du  consentement,  surtout,  quand 
la  cohabitation  des  époux  est  accompagnée  de  la  possession 
d'état;  mais,  pour  être  reçu  à  offrir  cette  preuve,  faut-il, 
d'abord,  démontrer,  (jue  dans  les  moeurs  du  pays,  le  mariage 
y  est  distingué  de  la  simple  copulation,  ou  du  concubinage. 
La  première  condition  du  mariage  est  (ju'il  soit  reconnu 
connue  formant  \yi  lien  (jui  doit  durer  toute  la  vie.  Cette 
condition  de  la  perpétuité  du  lien  a  été  reconnue  chez  tous 
les  peuples,  chez  les  anciens  comme  chez  les  modernes,  chez 
les  païens  comme  chez  les  chrétiens.  Un  mariage  contracté 
pour  ne  durer  que  pendant  le  bon  plaisir  des  conjoints,  non 
seulement  n'est  pas  un  mariage,  ce  n'est  pas  même  un  en- 
gagement quelconque.  Un  contrat  dont  l'exécution  est  laissée 
à  la  volonté  des  parties  n'est  pas  un  contrat.  Pour  contracter, 
il  faut  enchaîner  sa  volonté,  aliéner  .sa  liberté,  pour  la  durée  de 
l'oViligation.  Pour  contracter  mariage,  il  faut  s'aliéner  pour  la 
vie.  Dans  les  pays  où  le  lien  du  mariage  est  dissoluble,  pour 
des  causes  déterminées,  par  le  divorce,  par  exemple,  il  n'en 
est  pas  moins  contracté  pour  la  vie.  Il  peut  se  rompre,  mais, 
seulement  dans  les  cas  indiqués  par  la  loi.  Le  fait  que,  hors 
de  ces  cas,  le  lien  dure,  témoigne  de  son  indissolubilité  pre- 
mière. L'on  ne  peut  pas  plus  objecter  le  divorce  à  l'indis- 
solubilité du  mariage,  qu'on  peut  objecter  à  l'irrévocabilité 
des  contrats,  les  clauses  résolutoires  stipulées  par  la  loi.  Le 
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(livjrce,  an  jjré  d'uno  (]vh  parties,  scruit  nno  d/'néf^atioii  du 
iiiariii^^'e  mêiiif.  Aussi,  clic/  tous  les  pinipk's  niiciiîiis,  où  lu 
im>n()<raini('  a  été  en  Iioiiikmji-,  I(>  (livoivc  et  la  iV'piidiatiun 
<tiit-ils  (''té  soumis  à  des  causes  détcruiinét  s.  A  Roun',  u 
IV'p()(pj(^  inêiiic  où  les  divorces  étaient  Itis  plus  iioiidin^ux 
où  les  l'eniuies  comptaient  le  iiomUre  de  leurs  jiiaris,  par  le 
nombre  des  consuls,  le  divorce  n'était  pas  facultatif.  Il  fal- 
lait ini  motif  reconnu  par  la  loi.  Le  relâchement  des  mo-urs 
a  pi>  faire  prononcer,  pour  des  causes  futiles,  nuiis,  ici  la 
faute  était  celle  des  temps,  et  non  cellt,'  de  la  loi,  La  seconde 
condition  es.sentielle  dii  mariayfe  chrétien  est  son  unité. 
C'est  dans  nos  incinirs,  l'union  jiour  la  vie  d'un  seiil  homme 
et  d'une  seule  femme.  (Test  ainsi  qu'il  fut  primitivement 
institué  par  Dicsu,  et  réhahilité  par  l'auteui'  de  la  loi  nou- 
velle. IjCS  )»euples  de  l'Orient  ont  pu  pervertir  cette  insti- 
tution, en  l'appliipiant  en  même  temps  à  l'union  de  ]ihi- 
sieni's  femmes  au  même  homme  ;  mais  on  peut  dire  (pi 'en 
j^énérnl  la  polygamie  no  s'est  jamais  étemhu!  à  l'Occident. 
Depuis  l'étahlissenuint  du  christianisme,  à  tout  événement, 
l'on  ni!  peut  douter  que  la  polygamie  en  détrui.se  le  principe 
même,  l't  (juc  l'autorité  d'une  loi  (pli  le  tolérerait,  ne  saurait 
être  rc^connue  par  les  Etats  chrétiens,  (Umt  elle  bles.serait  la 
morale  et  renverserait  l'ordn'  public.  Ce  n'est  pas  seuIenuMit 
le  second  ou  troisième  mariage  contracté  sous  cette  loi  (pii 
serait  pi'osci'it.  Le  premier  même  ne  saurait  être  recoiniu, 
parce  (pi'il  man(pierait  d'un  de  ses  éléments  es.setitiels,  l'union 
de  l'homme  entier  à  sa  femme  ;  la  communion  absolue  des 
deux  êtres,  l'as.sociation  des  deux  âmes,  la  réunion  des  (lenx 
chairs  en  une  s(mle.  Eriivi  duo  in  un<i,  carne  !  Dans  les 
jiays  polygames,  la  première  femme  n'a  pas  plus  de  droits 
(]U(i  la  dernière.  Elles  peuvent  être  toutes  deux  répudiées  en- 
semble, ou  l'une  aprî's  l'autre,  la  première  épouse  pouvant 
êti'e  la  premièi'e  conduite  hors  (lu  logis  du  maître.  Leiu' 
asservissement  e,st  le  même,  et  leur  dégradation  est  semblable. 
Propriété  du  mari,  elles  ne  reconnaissent  (pie  son  caprice  pour 
droit  à  sa  préférence.  Egales  en  condition,  elles  sont  égales 
dans  leur  infortune  ;  n'ayant  (pie  des  devoirs  à  l'emplir,  et 
pas  de  droits  reconnus  !  Comment,  dans  cet  état  d'asservis- 
sement, (]ui  est  la  dénégation  même  du  droit,  un  maria<,'c 
peut-il  réclamer  un  droit  de  préférence  sur  l'autre,  et  être 
reconnu  comme  une  union  légitime,  pouvant  faire  obstacle  au 
mariage  chrétien  valablement  contracté  ?  Par  le  inariaii:e 
chrétien,  l'homme  doit  donc  se  livrer  en  entier  à  sa  femme,  et 
il  n'y  a  que  .son  consentement  absolu  donné  à  cette  obligation 
qui  puisse  compléter  le  contrat.  Ce  consentement  est  indi- 
visible ;  et,  une  fois  donné,  il  ne  peut  pas  plus  se  renouveler 
pour  une  autre  femme  qu'il   peut  se  rétracter.    L'homme  ne 
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ptut  pas  plus  retenir  mie  partie  de  sa  voloutô,  (pi'il  jteut 
(•('••server  une  jiartie  de  son  corps  potn-  le  donner  à  une  mitre 
l'ciiiiiie.  l'ne  loi,  ou  un  usiifjce,  (pli  enfreint  l'unit»'  du  nuiria^'e, 
en  (N'-truit  donc  le  princijie,  et  ne  peut  »'tre  reconnue  pnr  les 
cliiétifiis.  Cette  loi  n'entre  pas  dans  le  roz/n/f/s  f/t'iif i nui,  ri 
Il  II  pas  droit  à  la  faveur  du  pacti'  intei'national  des  peuples 
'■(•liiirés  par  le  cliristianisnie.  F^es  triKunniix  infidèles  peuvent 
x'uls  reconiuiître  cotiiine  lén[itinie  une  union  contraclée  sous 
snti  empire;  pour  les  trilmnaux  chrétiens,  c'eht  un  coiicu- 
liiiuii^'e.  L'Intimé,  (|ui  s(Mitient  (pie  son  jx'-re  s'est  marié  dnns 
If  Nord-Ouest  (certainem<'!it  jias  d'une  mani('re  conforme  à  la 
loi  l>as-canadieiine),  mais  sous  la  loi  ou  coutume  indienne 
(|n  il  prétend  devoir  réf,dr  la  validité  de  ce  maria^'e,  doit  donc 
pruiiver,  I.  l'existence  de  cette  coutume  non  ''crite,  jiour  la 
(•(iiistiitation  de  laipielle,  comme  pour  '  )Ut  usii^fe  non  écrit, 
(•iii(|  choses  sont  nécessaires.  11  faut  quo  cette  coutume  soit 
uniforme.  pulili(|ue,  multipliée,  ohservée  j)ar  la  jrénérali'é  des 
Imliitîiiits.  réitérée  pendant  un  lonj^j  espaces  de  temps  ,  d  2. 
(\m\  d'apirs  cette  coutume,  le  mariiij^e  renfei'nie  les  conditions 
essentielles  du  mariiiLfe  chrétien,  l'unité  et  l'indis^'luhilité. 
L'Intimé,  se-  pcairvo^ant  contre  un  mariaj^e  dont  1  authen- 
ticité n'est  pas  d 'ni(''e,  le  fardeau  de  cette  preuv»;  retonihe  "V 
lui  de  tout  son  jtoids.  S'il  nian(|Ue  à  la  preuve  d'aucun  'le  n's 
ffiits,  i'  ne  peut  être  mainteiHi  dans  sa  d(.'nian(le.  l'as  ii  est 
licsoin  (le  dire  que  cette  preuve  (h'  l'Intimé  est  sujetti'  à  la 
pciiitrepreuve  de  l'Appelante,  (pli  peut  la  détruire  ou  la  mo- 
(litier.  Hap[)ortons  donc  textuellement  la  preuve  des  jiarties, 
sur  la  coutume  indienne  relativement  au  maiia;;e.  Sur  ce 
point,  n(!uf  témoins  ont  été  entendus  de  la  part  de  l'Intimé  : 
.hiseph  Mazurette,  Amable  Dupras,  Noid  Aniiance,  Kév.  l'ii-rre 
Auhert,  Pierre  Maron,  Alexander  Roliertson,  Fanny  Boucher 
t^t  .)()lin  E.  Harriot,  et  de  la  jiart  de  l'Appelante,  .Joseph  F". 
liiiroci|UC,  le  Rév.  Messire  Boucher  et  l'Hon.  Ju^e  .lohnson.  Je 
ne  piirle  pas  du  témoif^nage  d'Ivlouard  Martin  Hoj)kins,  (pii 
lia  rtiicu:io  connaissance  ijersonnelle  des  coutumes  du  pays,  à 
r(''po(lue  de  ce  inaria<:fe,  ou  à  une  épo(|Ue  à  peu  près  conteni- 
puraine.  De  la  part  de  la  Demande,  Joseph  Mazurette  :  "  La 
l';i(;on  du  pays,  (piand  un  bourifcois  ou  un  enoatré  voulait  une 
foniiiie,  il  allait  trouver  les  partiuts  tU\  la  tille  (pi'il  aimait, 
leur  demandait  s'ils  voulaient  lui  donner  leur  fillo  pour  su 
ft'iiiine,  et,  s'ils  consentaient,  il  s'habillait,  la  prenait  pour  sa 
t'cniiiie,  et  ils  vivaient  ensemble  comme  tels,  t'e  n'était  pas 
piriiiis  de  prendre  fdvx  iVuiie  femme  dans  le  pcf/x.  Cette 
sorte  (le  mariage  était  respectée  solennellement.  Tn  homme 
('iiliiiué  respectait  la  femme  d'un  bourgeois,  comme  si  elle  eût 
('té  la  ))remière  femme  dans  ce  pay.s.  Mc'ïavish,  McKenzie, 
.Mc'(!illivrav  et  McCord  avaient  des  femmes  dans  la  façon  du 
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pays.  C'était  reconnu  entre  eux  qu'ils  reconnaissaient  leurs 
femmes.  Il  est  aussi  naturel  de  prendre  une  femme  par  là 
comme  par  ici.  Presque  toutes  les  nations  sont  pareilles, 
quant  aux  ct/Utume.s.  On  ne  se  joue  pas  d'une  femme  sauvage 
comme  on  veut.  On  sait  en  user  à  l'égard  des  femmes  comint! 
par  ici.  Je  n'ai  jamais  vu  marier  un  bourgeois.  Un  honiine 
engagé  et  un  bourgeois  donnent  des  présents  aux  parents  de 
la  femme,  pour  l'avoir:  S'ils  v'en  fdimiti'it  /ja.s,  ils  ne  pour- 
raient pas  en  avoir.  Il  y  aurait  du  danger  d'avoir  la  tête 
cassée,  si  l'on  prend  la  tille  dans  ce  pays,  sans  le  consen- 
tement des  parents.  C'est  le  père  et  la  mère  qui  donnent  les 
femmes,  et,  s'ils  sont  morts,  ce  soat  les  plus  proches  parents." 
Question  :  "  Quand  vous  parlez  d'avoir,  de  prendre,  ou  payer 
pour  une  femme,  en  quel  sens  parlez-vous  ?  Est-ce  coinnie 
mari  et  femme  pour  toujours  ou  que  pour  le  moment  ?  "  Ré- 
ponse :  "  Pour  toujours,  monsieur.  Quand  ils  descendent  dans 
ce  pays-ci,  souvent  ils  se  remarient  à  Québec."  He.rménécpUk 
Patrie:  "  Il  y  a  des  gens  (jui  vivent  avec  des  sauvage.sses,  à 
la  Rivière-Rouge,  qui,  néanmoins,  se  marient  quand  ils  re- 
tournent en  Canada  ;  ils  se  mettent  ensembk  et  vivent 
comme  cela.  C'est  la  fa(,'on  du  pays."  Amahle  D^cpras:  "11 
n'y  avait  pas  de  registres  de  inariage,  ni  de  ministres,  dans  le 
Nord-Ouest,  en  1818.  La  fa(;on  de  ce  pays  est,  lorsqu'on  avait 
envie  d'avoir  une  femme,  on  allait  demander  au  père  s'il 
voulait  nous  donner  .sa  fille,  et,  s'il  voulait  la  donner,  tm  allait 
leur  acheter  quelque  chose  par  reconnaissance.  Ordinairement, 
c'était  la  fa(,'on  du  pays  <le  doimer  un  pi'ésent  en  mariage.  C^ 
n'était  pas  loisible  d'avoir  plus  dune  femme.  Un  homme, 
s'étant  nmrié  comme  cela,  était  regardé  comme  étant  bien 
marié,  et  ce  mariage  était  regardé  comme  les  mariages  d'ici, 
et  dans  les  mariages,  des  noces  se  faisaient  comme  dans  les 
mariages  et  les  noces  d'ici.  Les  Canadiens,  se  mariant,  fai- 
saient des  noces  là  comme  ailleurs,  comme  il  était  impossiltie 
fie  se  marier  autrement,  parce  qu'il  n'y  avait  pas  de  prêtres, 
ni  ministres  dans  le  pays,  en  ce  temps-là.  Un  homme  ne 
pouvait  pas  avoir  dans  le  pays  plus  d'une  femme,  et  elles 
conservaient  scrupuleusement  leur  honneur.  J'ai  souvent  vu 
d'autres  nations  faire  des  mariages  dans  le  pays,  et  je  parle 
de  cette  coutume  avec  connaissance.  J'ai  été  souvent  moi- 
même  à  des  noces.  J'ai  vu,  en  compagnie  de  madame  Con- 
nolly,  plusieurs  dames  de  bourgeois,  nommément,  Ma<lanie 
Mc'ravish,  Madame  Bird,  Madame  McDonald,  Madanie  Mc- 
(îilvray.  Madame  John  Clarke  :  toutes  ces  dames  étaient  sati- 
vagesses,  et  mariées  à  la  fa(*on  du  pays.  Je  n'ai  pas  hiverné 
avec  toutes  ces  nations-là  ;  mais  je  sais  que,  chez  toutes  ces 
nations-là,  l'usage,  pour  se  marier,  est  le  même.  J'ai  été  nu 
mariage  de    Forest,  un  bourgeois  à  Pembina.    Questiot)  :  "  Si 
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vons  vous  étiez  marié  dans  ce  pays-là,  et  si  vous  aviez  amené 
votre  femme  clans  le   Bas-Canada,  est-ce  que  vous  seriez  con- 
tent de  rester  satisfait  de  votre  mariage,  selon  la  coutume 
sauvage,  ou  si  vous  vous  feriez  marier  de  nouveau  ?  "    Ré- 
liouse  :  "  Je  ne  me  ferais  pas  mariei*  de  nouveau,  je  serais 
satisfait  du  ^jremier  mariage."  Ncn'l  Annance  :  "  I  can  see 
110  différence   between   the   marriage   contracted  in  the  pa- 
triarchal  âges  and  those  contracted  in  the  présent  day,  in  the 
Xortli-West.  among  the  Indian.s  :  that  is,  buying  the  girl  by 
ifiving  présents  to  the  father,  mother  and   brothcrs   of  the 
bride,  and  sonjetimes  by  exchanging   présents  ;  that  is  ail  the 
marriage  rites  that  I  know  in  the  North-West,  among  the 
Indians.  The  chief  or  the  father  will   never  give  his  consent 
to  give  away  his  daughter  to  any  man,  as  a  wife,  without 
thèse  marriage  rites,  because  they  consider  it  to  be  a  disgrâce 
for  any  girls,  without  lier  father,  or  lier  mother,  or  brother 
liaviiig  received  tins  token  of  marriage,  to  live  with  any  man. 
Chit'fs  of  tribes  are   generally  Hrst   consulted,  and   any  one 
selected,  can  give  away  the  girl   upon   those  conditions.     The 
cereinony  consists  of  giving  away  and  acceptance.     It  is  not 
iii'Cfssary  to  hâve  anything  else.     A  man  cannot  légal ly  hâve 
mort'  tlian  one  wife  there,  but  the  Indian  chiefs  hâve  many 
wives.     A  man   cannot   live   quietly    with  a  squaw,  in    that 
country,  without  the  performance  of  the  above  ceremony,  for, 
without  it,  the  brother  would   even    kill    his   sister,  and  it 
wonld  be  a  disgrâce  for  the  wliole  family.     The  Indians  con- 
sidered  me  as  nias  Yaye,  because  I  was  the  trader,  and  dealt 
ont  the  goods.     There  were  then  no  ministers  nor  priests  and 
110  legister  kept,  and  the  country  was   ruled   by  Indian  law. 
TliL'  Indian  law  of  mai-riage  is,  as  I  hâve  above  stated,  for  the 
eustom  of  marriage.     When  the  Company  gives  permission  to 
a  man,  or  a  gentleman,  to  take  a  wife,  the  wife   is  supported 
Ijy  the  Company,  and   she  will  not  be   supported  by  the  Com- 
pany, unless  she  is  taken  with  the  permission  of  the  company 
as  tlio  man's  wife.     The  Indian  customs  do  not  ditier  much, 
witli  regard  to  marriage.     The  eustom  of  pologamy  prevails 
iuvarialtl}'^  among  the   indians,  particularly,  with   tlie  chiefs, 
in  eoiise(|uence  of  their  ability  to  support  a  certain   nnniber 
of  wives.     When  a  man  and   woman   live  together,  they  are 
called  man   and   wife.     I  could   not  say  that  I  ever  knew  of 
any  distinction  being  made.  in  the  Indian  territory  or  North- 
West,  with  regard  to  any  man  and  woman  who  live  together. 
Tilt'  woman  or  scjuaw  is  called    the   wife  of   the    man   with 
wliom  she  lives,  without  regard  to  the   manner  of  marriage. 
It  is  alvvays  presumed  that  she  is  regularly  bought.   l  am  not 
awaro   that   the  Company  ever   entjuire    whether  a  man  is 
It'gally  inarried,  before  they  givo  supplies  to  lus  wife.     When 
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I  say  that  a  man   cannot   legally  hâve   two   wives,  in   tlie 
North-West  or   Hudson's   Bay  Territory,  I  do  not  mean   that 
the  Indiau  lavv   prohihîts  it,  but  tliat  the  law  of  the  civilizcd 
people,  that  is  thi;  Hudson  Bay  Company *s  servants,  is  aj^aiiist 
it.     The    terrns    squavv    sifjnities  a  vvoinan  or  wife,  a  youiig 
wonian  is  calleil  a  hiuick  sqwvw.  A  wornan  who   lives  with  a 
man  is  called  that  uian's  squaw,  which,  in  fact,  nieans  a  witV. 
If  I  had  a  s(|uaw  or  wife,  in   the   Hudson   Bay  territory,  she 
would  l)e  called  Annance's  S(|uaw,  meaning  my  squaw  or  witV. 
There   was  a  chief,  at  Frazer  River,  whoni  1    knew  well,  who 
had  ten   s(iuaws  or  wives,  his   Indian  name  was  Tascaton.  I 
gave  hiin  the   tianie  of  Joe  Pini.    He  was,  for  a  shoi't  tinie,  a 
clerk  in  the  North-West  Company 's  office,  when  I  knew  hiin. 
Hère  he  was  a  cabinet-niaker,  and  HddU'r.     I  do  not  mean  to 
say  fcliat  there  iS  any  polygamy  anumg  white   people   marry- 
ing  squaws.     I  hâve  never  known  of  any  instance  of  a  trader 
or  clerk   having  two  wives.     I   nevcr    knew,  nor   heard  of  a 
man  and  woman  living  together  in  the   North-West,  without 
Vjeing    married.     It    was   generally   repeated    that   governor 
Simpson    had    many  wives.    Rév.  Pierre   Aubert  :  Question  : 
'■  Voulez-vous  expliquer  comment  se  faisaient  les   mariages, 
dans  le  Nord-Ouest,  à  l'arrivée  des  prêtres  dans  le  pays?" 
Ré/xtnse  :  "  Lepou::  oH'rait  aux  parents  de   l'épouse  des  pré- 
sents ;  (|uand   les  présents  étaient  acceptés,  ils  donnaient  on 
mariage   h  ur  tille  à  l'époux,  qui   l'acceptait  connue  femme." 
Question  :  "  Savez- vous  que  bien  souvent  les  chefs  ont  i)lu- 
sieurs  femmes?"   Réponse:  "Pour  les  chefs  natifs,  nés  sau- 
vages, c'est   vrai,  mais   pas  pour  les  blancs.    Je   n'ai  janiiiis 
connu  de   bourgeois  de  la  compagnie  en  avoir   plus  ipi'une," 
Question  :  "  En  cas  qu'un  chef  natif,  né  sauvage,  (jui  se  trans- 
porterait dans  un  pays  civilisé,  ayant  quatre  ou  cinq  femmes, 
prises   suivant    l'usage  du    pays   sauvage,  toutes    les  femmes 
seraient  légitimes  aux  yeux  de   l'Egli.se  et  de  la  loi?'  AV- 
ponse  :  "  La  première  seule  s(;ra  légitime,  et  toutes   les  autres 
ne   seront   pas   considérées   comme   des   femmes    légitime.s." 
Pierre  Marois  :  "  Un  homme,  par  là,  ne  pourrait  pas  prtMulre 
plus  (pi'une   fenmie,  et  nous    regardons   cette    union    comme 
unicjii  de  mari  et   fumme   par  ici,  et  union  aussi   sacrée.  J'ai 
été  marié  là  moi-même,  à  la  fa(,'on  du  pays.   J'ai  vécu  2'î  ans 
avec  elle,  et  elle  est  morte,  il  y  a  huit  ans  passés.    Quand  on 
voulait  se  marier,  dans  le  Nord-Ouest,  il  fallait  den»ander  au 
père  et  à  la  mère,  la  fille  qu'on  voulait  avoir  ;  et,  s'ils  con- 
sentaient, on  demandait  (uisuite  au  bourgeois  la  permission  de 
se    marier,  et  c'était   là   toute    la    cérémonie  ;    et  après   cela 
nous   nous   considérions   connue    mari    et    fennue    légitimes 
comme  ici,  comme  si  nous  étions  mariés  à  l'église.    Dans  le 
Nord,  je  me  suis  marié  sous  la  couverte,  conmie  on  dit  :  et, 
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quaml  je  suis  descendu,  j'ai  fait  baptiser  mon  mariage,  c'est- 
à-iliro,  bénir  mon   mariage  par  la   main   du   curé,  à  Saint- 
Philippe.    Cela  se  pratique  ordinairement  par  les  gens  (pli 
descendent  du  pays  d'en  haut,  et  se  remarient  par  les  curés." 
Question  :  "  Quand  vous  parlez  de  vous  remarier  par  les  curés, 
(juand  vous  descendez  dans  le  Bas-Canada,  est-ce  un  rema- 
ri(v/e  ou  une  bénédiction  ?  "  Réponse  :  "  C'est   seulement  un 
roniariage  ou   une  bénédiction."  Alexander   Robertson  :  "  At 
tho  titne  we  first  lived  at  the  Hudson's  Bay  territory,  there 
was  but  one   form   of    marriage,   that   is  the   giving  avvay. 
Wlien  I  mention  that  form  of  marriage,  I  mean  marriage  uc- 
cording  to  the  customs  of  the  country,  at  the  time.    I  did  not 
inarry  according  to  that  custom.  1  hâve  seen  some  of  my  men 
(fctting  wives  the  way  I  mentioned,  by  getting  them  froni 
tlioir  relations,  who  give  somethiug,  if  they  please.  1  did  con- 
siiler  it  marriage,  according  to  the  customs  of  the  country. 
I  liave  known  many  persons  niarried  in  this  way,  who  v/ere 
aftoiwards  regularly  married  by  a  clergyman.    1  hâve  seen 
.sL'von  of  my  men  married  in  one  day,  ail  of  whom  had  been 
living  with  wives  and  families,  a  long  time  before.    I  never 
heard  of  a  white   woman  being   taken    away  in  this   way." 
John  E.  Harriot  :  "  When  I  say  married,  I  mean  according  to 
the  custom   of  the  country,   which    was   by  an    agreement 
lietween  the  father  of  the  girl,  and  the  person  who  was  going 
tu  take  the  girl  for  wife.    We  lived  as  married  pe<)|»le,  when 
married  this  way.  I  consider  it  as  binding  as  if  celebrated  by 
an  arohbishop.  I  was  married  after  the  custom  of  the  country 
niyself.  It  was  not  eustomary  for  the  Europeans  to  take  more 
then  one  wife.  It  was  not  eustomary  for  an  European  to  take 
une  wife  and  discard  lier,  and  then  to  tak'i    another.    The 
marriage,  according  to  the  custom  above  described,  was  con- 
sidi'ied  a  marriage  for  life.    I  considered  it  .so.    I  know  of 
Imndreds  of  people  living  and  dying  with  the  woman  they 
took  in  that  way,  without  any  other  formalities.  According 
to  my  opinion  this  marriage  lasted  the  lifetime  of  the  parties, 
in  as  hinding  a  nianner  as  if  married  by  a  clergyman.  I  know 
nf  instances,  persons  married  after  the  custom  I  hâve  de.seribed; 
hriiigiiig  their  wives  into  civilized  countries,  remarrying  them, 
according  to  the  forms  of  civilisation.      But,  I  know  of  no 
instance   when  they  had   been  .so   broug'  t  into  civilisation. 
without  going  thi'ough  that  form.  It  is  very  eustomary  for 
tho  natives  to  hâve  more  than  one  wife.    It  is  generally  the 
case  that  they  hâve,  according  to  the  ability  tlitiy  bave  to 
support   them.    They    cannot    keep    .«ervants,  and    they  are 
ohli<;ed  to  keep  enough    woinen  to  do  their  work.    That    is 
vory  nmch  the  footing  on  which  the  female  sex  are  placed 
tliero.  Tliere  is  no  rule  among  the  natives,  by  which  a  wife  is 
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entitled  to  property  in  virtue  of  lier  marriage.  VVheu  a  iiian 
dies,  his  family,  wife  and  children,  inherit  what  he  leaves.  I 
know  of  no  ruies  by  which  they  are  guided,  in  fact  tliere  are 
none,  except  the  law  of  nature,  which  I  considcr  this  is.  A 
servant  of  the  company  is  obliged  to  obtain  permission  of  a 
superior  officer,  before  he  takes  a  wife.  A  superior  officer  acts 
from  his  own  sensé  of  propriety,  he  rnay  do  what  ho.  likes. 
When  I  took  a  wife,  as  above  nientioned,  I  made  a  solenin 
promise  to  her  father  to  live  with  her,  and  treat  her  as  niy 
wife,  as  long  as  we  both  lived.  I  kept  this  promise  until  her 
ileath,  which  occurred  in  the  North-West,  in  1830.  Had  I 
corne  to  civilized  community,  I  beliove  I  should  hâve  married 
according  to  the  civilised  form  of  .solenmising  niarriage.  I 
should  hâve  donc  so  to  please  people,  and  to  conform  to  the 
custom  of  Society.  I  would  not  consider  myself  more  strongl y 
bound  to  tlmt  woman  as  befoï'e.  Fanny  Boucher:  "Jetais 
moi-même  mariée  dans  le  Nord-Ouest.  La  façon  est  qu'on 
couche  avec  les  hommes.  Je  ne  sais  pas  si  on  est  obligé  de 
faire  des  présents  pour  se  nmrier."  Preuve  de  la  défense. 
Edward  Hopkins  :  "  I  recollect  one  instance  of  a  person  hav- 
ing  bi'ought  an  Indian  wife  into  a  civilized  country,  and  never 
deserted  her,  but  refueed  to  go  through  the  marriage  cerc- 
mony.  He  maintained  that  it  was  quite  unnece.ssary."  Joseph 
F.  Larocque  :  "  It  was  very  common  to  change  women  in  the 
Indian  country.  The  French  Canadians,  in  the  North-We.st 
company 's  employ,  and  the  English  did  it  too.  The  practict' 
was  connuon  aniong  the  natives  also.  Tliere  was  no  ceremony 
in  those  days,  about  taking  a  woman  or  leaving  her  eithcr. 
The  women  tiieniselves  did  not  care  about  it,  they  did  nt)t 
care  for  their  husbands,  but  they  were  very  fond  for  thcii- 
children.  Connolly  was  reputed  to  be  married  according  to 
the  custom  of  the  country  there,  that  is  taking  a  woman,  and 
sending  her  oft'  when  he  pleased.  When  I  say  the  custom  of 
the  country,  I  mean  that  the  people  did  that  as  comnioii 
practice  in  those  days.  Somo  of  the  servants  of  the  company 
brought.  women  or  wives  with  them  to  Canada,  and  married 
them  there,  according  to  the  légal  form  of  Canada.  In  tlio 
country,  some  lived  with  women  in  the  interior,  and  did  not 
marry  them.,  but  abandoned  them,  and  others  lived  with  them, 
and  abandcmed  them  to  marry  white  women  in  the  civilized 
world.  There  were  but  very  few  of  the  servants  of  tlie 
Company  who  did  not  take  women,  when  in  the  interior,  and 
lived  with  them,  but  there  were  very  few  who  brought  them 
into  civilized  society,  and  married  them.  I  recollect  John 
Georffe  McTavish,  who  had  several  women  in  the  indian 
country,  ail  fine  girls.  Most  of  them  half  breeds.  He  changed 
from  jne  to  the  other  and  had  children  by  most  of  them.    He 
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aftervvards  niarried  a  Scotch  wonmn.  Sir  George  Sinip.son  had 
plciity  of  vvomen  every  where,  in  the  interior,  where  he  lived 
with  theni.  He  went  to  the  différent  places  where  they  lived. 
Tlie  practice  was  so  very  coininon  that  it  was  not  thought 
.strange."  Question  :  "  Was  William  ConnoUy  mai-ried  to  the 
Indian  woman  referred  to,  accord ing  to  the  custom  of  the 
country  ?  "  Answer  :  "  He  took  a  woman  according  to  the 
custom  of  the  country.  You  may  call  it  married,  if  you  please  ; 
it  was  the  only  bond  of  marriage  that  could  be  there  :  that  is 
take  M  woman  when  you  please  and  leave  her."  Question  : 
"  What  do  ycm  mean  by  a  légal  marriage?"  Answer:  "I 
iiH'an  by  a  priest  or  minister.  There  were  no  priest  or  minister 
in  the  5forth-West  country,  whei'e  Connolly  resided,  when  he 
took  his  Indian  wife.  He  could  not  be  married  in  any  other 
way  that  he  was,  except  that  he  might  hâve  married  before 
witiKiSs."  Questicm  :  "  When  you  refer  to  its  being  conunon  to 
cliîinge  women  in  the  Indian  country,  was  not  this  practice 
contined  to  voyageurs,  or  undertrappers  of  the  company  i  " 
Answer  :  "  Yes,  generally  so."  Question  :  •'  How  did  a  chief  clerk, 
[lartner  or  bourgeois,  take  an  Indian  wife,  in  the  North-West 
country  ?  "  Answer  :  "  He  took  her  by  the  consent  of  her 
parents  or  relations.  There  was  no  other  ceremony,  except  the 
o;iving  of  a  few  présents.  The  man  lived  with  her  as  long  as 
lie  liked  or  she  liked."  Révérend  Fran^'ois  Boucher  :  "  Fendant 
mon  séjour  à  la  Rivière-Rouge,  j'ai  Itien  connu  la  coutume  de 
prendre  des  sauvagesses;  ce  que  faisaicîit  plusieurs  Ijourgeois, 
et  (pielques  employés  de  la  compagnie  de  la  baie  d'Hudson. 
Ceux  qui  veulent  garder  ces  femmes  les  mènent  dans  un  pays 
civilisé  pour  se  marier,  et  viemient  à  la  Rivière-Roug»;,  s'y 
niarient  et  s'établissent  là  avec  leur  famille.  Mais  la  plus 
o;rande  partie  de  ces  hounnes  y  laissent  ces  femmes  sauvages. 
et  leviernient  dans  un  pays  civilisé,  et  se  marient  avec  d'autres 
dv  la  même  race  qu'eux.  Une  union  seml»lable,  entre  ces 
linninies  et  ces  sauvagesses,  n'est  jamais  respectée  connue  un 
mariage  légitime.  L'habitude  de  (piitt^r  les  femmes  est  très 
Commune  dans  les  pays  sauvages,  et  j'ai  même  connu  des  per- 
;onnes  cjui  donnaient  de  l'argent  à  (l'autres,  pour  prendre  cvs 
femmes  comme  leurs  propres  persoiuies,  et  aussi  les  charger 
lit'  leur  soutien  et  de  leur  famille."  Question  :  "  Connaissez- 
vous  si  Connolly  était  marié  avec  la  .sauvages.se  .selon  la  cou- 
tume du  pays  ?  "  Réponse  :  "  Je  ne  leur  connais  pas  de  coutume, 
par  nqiport  au  m.iriage  :  le  vice  dominant  dans  le  No'd-Ouest 
•'tait  le  concubinage."  Question  :  "  Quelle  était  la  forme  de 
mariage  pratiquée  entre  les  natifs  du  pays  du  Nord-()ue.st, 
iivant  (pie  les  pi'êtres  y  soient  arrivés  I  "  Réponse  :  "  Ils  adop- 
taient une  fennne  ou  une  tille,  vivaient  avec  elle  pendant  un 
certain  temps,  et  n'avaient  aucun  scrupule  d'en  prendre  une 
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autre  (juand  la  première  ne  leur  plaisait  plus,  ou  d'eu  garder  plu- 
.sirurs  avec  lesquelles  ils  vivaient  dans  la  même  loge.  Pendant 
(juils  vivaient  ensemble,  ils  étaient  comme  hounne  et  femme, 
tic  connais  un  bourgeois  qui  élevait  une  famille  à  la  Rivière- 
Rouge,  ou  dans  les  environs,  et,  du  vivant  de  cette  femme-là, 
en  avait  une  autre  en  bas  de  Québec.  Je  n'ai  jamais  conim  un 
bourgeois  qui  vint  entretenir  ileux  femmes,  en  même  temps, 
mais  (pli,  ayant  laissé  leur  première  femme,  en  ont  adopté  une 
autre.  Je  corniaio  plusieui's  de  ces  cas-là."  L'bon.  F.  G.  John- 
son, témoin  produit  par  la  demande,  mais  (pie  la  défense  a  fait 
sien  sur  les  transquestions  :  "  Tliere  is  no  law  ascertained  to 
exist  among  the  indian  tribtis  witli  any  tliing  like  uniformity, 
ri'specting  the  rights  of  husband  and  wife.  Among  ail  barbar- 
ous  people,  women  occupied  a  degraded  position,  and  seem  to 
hâve  no  right  at  ail,  except  by  the  sufierance  of  the  nian  wlio 
is  called  husband.  1  know  of  no  such  thing  as  a  native  lavv 
or  custt)m,  giviîig  a  woman  any  rights  of  propeity  vvhatever. 
The  woman  is  herself,  among  î  îie  Indian  tribes,  treated  as  a 
pièce  of  property.  Among  the  Crées  and  Sauteux,  the  two 
tribes  of  îndians  of  whoin  J  know  the  nujst,  it  is  certainly  tlio 
cu.jtom  to  hâve  more  than  one  woman  or  wife,  and  1  liavo 
understood  it  to  be  in  the  power  of  a  man  or  husban*  ,  if  lie 
eau  be  so  called,  to  discard  them  at  his  pleasure."  La  p'  .iiiit-rc 
(juestion  ipie  fait  naître  la  contrariété  (le  cette  preuve  consiste 
à  se  demander  si  la  coutume  alléguée  a  été  établie  avec  l'uni- 
formité surti.sante  pour  la  faire  ct)nsidérer  comme  une  loi.  Car, 
en  matière  de  droit  international,  comme  en  matière  de  droit 
privé,  interne,  (juaiul  on  veut  remplacer  une  loi  écrite  pour  un 
usage,  ou  une  coutume  non  écrite,  il  faut  prouver  que,  comme 
le  serait  la  législation  écrite,  la  coutume  est  uniforme  sur  tout 
le  territoire  .soumis  à  sa  juridiction,  et  oUservée  de  la  même 
manière  par  tous  ses  habitants.  Car  c'est  le  propre  de  l'usiige 
d'emprunter  sa  puissance  au  c(m.sentement  unanime  de  la  na- 
tion qui  v(!ut  s'en  faire  une  loi.  Sine  scriidu  Jus  venit  qnud 
u.suis  appi'obdvit.  J)I(im  dliifiirni  morea  consetiNit  atentiuin 
roDiprobat'i  Uyeiii  ivdtantur.  De  là  la  maxime  n.'ni.s  f<  œil  jas. 
L'on  ne  prétend  i)oint  <jue  l'usage  en  question  fût  particulier 
à  !a  nation  des  Cris,  ou  à  la  tribu  de  Susanne,  et  limité  à  la  Ivi- 
vière-au-Rat,  (ju  au  district  d'Athabaska.  La  preuve,  d'ailleurs, 
n'aurait  pas  souteiui  cette  prétention,  car  elle  ne  se  rapporte  à 
aucun  endroit,  ou  à  aucune  nation  particulière,  mais  s'ap[)li(|ue 
en  général  au  Nord-Ouest,  et  au.K  nations  qui  l'habitent.  Que 
doit-on  conclure  de  cette  diversité  d'opinions  sui'  le  caraetère 
(lu  mariage  f  C'est,  il  me  .semble,  qu'il  varie  suivant  les  lieu.v 
et  les  nations.  Que  les  témoins  qui  n'ont  pas  observé  ensemble, 
ont  visité  des  parties  diHéi'entes  du  territoire,  et  fré(iuenté  des 
peuples  divers,  suivant  que  le  besoin  ou  le  hasard  dirigeait 
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leurs  jms.     Que,  chez  les  peupladeH,  pjir  exemple,  qu'ont  fré- 
(|ii(iit(''es  les  témoins  de  l'Intimé,  le  mariage  est  contracté  pour 
Ifi  vie,  et  (jue,  chez  celles  visitées  par  les  témoins  de  l'Appt!- 
liuite,  il  n'avait  (|ue  la  durée  du  caprice.  Que,  dans  les  endroits 
\  isités  par  Mazurette,  Dupras  et  Marois,  la  monogamie  est  abso- 
lue, et  i|ue,  dans  ceux  imrcourus  par  Annance,Aul)ert  et  Harriot, 
lii  polygamie  est  en  usage  chez  les  Indiens.     Annance  et  Har- 
liiit  ont  observé  que  les  européens  s'en  abstenaient.   Larocque 
(  t  Houeher  ne  peuvent  avoir  visité  les  mêmes  lieux  que  Mazu- 
lottf.  ])upras  et  Maro's,  puisqu'ils  disent  (|ue  la  polygamie  est 
iilisolue  dans   tout  le   territoire.   Ils  ont  au.ssi  vu  autre  chose 
(juAunance  et   Harriot,  puis(|u'ils  déposent  de  l'usage  de  cer- 
tiiins  Kuropéens  de  vivre  à  la  fois  avec  phisieurs  femmes.    En 
présence  de  ce  conHit,  peut-on  dire  (|ue  la  coutume  est  prou- 
vée, avec  un  caractère  suttisant  d'uniformité  ?  Surtout,  si   l'on 
considère  le  caractère  tout  à  fait   exceptioiniel  de  juridiction 
attribué  par  le  droit  des  gens  à  la  loi   étrangère,  et  (jue  le  tri- 
liuiial  (|ui  rapplicjue,  abdique   son  droit  de  souveraineté  ;  qu'il 
sort  du  ilroit  commun,  qu'il  abandonne  sa  propre  loi  qu'il  con- 
naît, pour  une  loi  étrangère  qu'il   ignore,  et  sur  laquelle  des 
témoins  doivent   l'éclairer.    Sensibles  aux  dangers   (ju'otfrait 
laiiplication  «l'une  coutume  aussi  diversement  rapportée,  ne 
iJeNous-nous  pas,  au  contraire,  lui   refu-er   le  pas  sur  notre 
législation,  et  préférer   les  dispositions  positives  de  cette  der- 
nière aux  errements  d'une  coutume  incertaine  ?  Encore  une 
t'ois,  ce  n'est  (jue  poui'  la  convenance  des  nations,  et  leur  uti- 
lité réci[)r()«iue,  oh  reciprocdm  utilifatem,  que  le  droit  inter- 
national consacre  l'autorité  de  la  loi   étrangère,  et,  chaque  fois 
(|Ue  cette  loi  n'est  pas  clairement  prouvée,  la  souveraineté  de 
la  loi  du  pays  momentanément  abdi(|uée  réclame  son  empire, 
ut  les  tiibunaux  appelés  à  l'administrer,  doivent  en  poursuivre 
ra])plication.  Pour  ces  raisons,  je  suis  d'opinion  que  la  cou- 
tume in<lienne  invoquée  par  l'Intimé  n'est  pas  prouvée,  avec  un 
(.aractère  d'uniformité  suffisante  pour  la  faire  i-ecevoir  connue 
une  loi   étrangère  par  le  tribunal,  et  régir  la  validité  du  ma- 
riage en  (juestion.    Traitant  cependant  cette  coutume  comme 
un  fait  ordinaire,  et  ayj])liquant  à  la  preuve  qu'en  ont  faite  les 
paitits,  les  règles  usitées  pour  apprécier  les  conflits  de  témoi- 
;,niages,  examinons  cette  preuve,  sous  la   supposition    qu'elle 
sa|i|jli(|ue  aux   mêmes   parties  de  territoire  et  au  territoire 
entier,  aux  mêmes  nations  et  à  toutes  les  nations  qui   l'ha- 
liitent.    Il   est  un  point  sur  lequel  tous  les  témoins  sont  d'ac- 
foid,  c'est  quant  à  la  forme  du  mariage.    Sur  la  question  de  la 
durée  du  nuiriage,  la  preuve  est  contradictoire  ;  les  témoins  de 
la  demande,  en  plus  grand  nombre  que  ceux  de  la  défense, 
déposent  en  faveur  de  la  durée  de  la  vie,  pendant  que  les  der- 
niers témoignent  de  la  rupture  au  bon  plaisir  du  mari.   Quant 
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à  l'unité  du  mariage,  ou  à  la  pluralité  des  feinines,  les  témoins 
Mazurette   Dupras  et   Marois,  trappeurs  ou  voyageurs  de  la 
compagnie,  déposent  que  l'usage  était  de  n'avoir  (|u'une  femme, 
pendant  que  les  autres  témoins,  interrogés  sur  le  point,  té- 
moins dont  trois,  Annance,  Harriot  et  Larocque,  ont  rempli 
des  emplois  supérieurs  dans  la  compagnie,  et  deux,  Messires 
Aubert  et  Boucher,  ont  été  niissionnaii-es  dans  le  Nord-Ouest, 
déposent  de  la  polygamie  des  Indiens.  Ici,  tant  sous  le  rapport 
de  la  (juantité  que  celui  de  la  qualité  des  témoins,  je  dois  dire 
que  la  preuve  révèle  que  la  polygamie  y  était  prévalente.  Il 
arrive  cependant  que  de  ces  deux  points  le  second  absorbe  le 
premier.  Nous  avons  vu  (jue  la  rupture  du  mariage,  à  la  vo- 
lonté de  l'un  des  époux,  empêche  la  formation  du  lien  ;  ce  qui 
est  indéniable.  Or,  dans  les  pays  polygames,  la  répudiation  de  la 
femme  se  fait  au  bon  plaisir  du  mari.  Je  pourrais  citer  l'his- 
toire im  faveur  de  cette  opinion,  .l'aime  mieux  en  appeler  à 
un  ouvrage  dont  l'autorité  est  irrécusable,  le  Code  civil  de  lu 
Turquie,  composé  par  Ohsson,  chargé  d'affaires  de  la  Suède,  à 
Constantinople,  ouvrage  qui  fait  autorité.    L'article  54  porte  : 
"  La  répudiation  est  un  acte  réservé  au  mari,  maître  de  rompre 
à  son  gré  le  lien  conjugal."  Article  55  :  "  Pour  exei'cer  ce  dn^it, 
il  faut  êti'e  majeur  et  sain  d'esprit.    Un  seul   mot  proféré  i)ar 
le  mari  opère  la  répudiation   de  la  femme."  Article  72  :  "  Le 
mari  est  maîti'e  de  proposer  à  la  femme   la  répudiation,  et  de 
lui  déférer  le  droit  de  prommcer  elle-même  sur  son  sort.  Il  lui 
donne  le  droit  en  lui  disant  :  tu  es  la  maîtresse,  tu  peux  déci- 
der, ou  bien,  ta  volonté  est  entre  tes  mains."    Si   la  femme  s'y 
détermine,  elle  doit  répondre  :    "  Je  dispo.se  de  ma  personne." 
Article  74  :  "  La  proposition  faite,  le  mari  n'est  plus  maître  de 
rétracter."   Article   22  :  "  Le   divorce   est  la   séparation  des 
époux,  sur  la  demande   de  la  femme,  avec  le  consentement  du 
mari."  Qu'en  faut-il  de  plus  pour  prouver  la  dissolubilité  du 
mariage,  et  le  défaut  de  formation   du   lien  ?  La  poh'ganiio 
repousse  donc  l'idée  chrétienne  du  uiariage,  dans  ses  deux  carac- 
tères  les  plus  intimes,  dans  ses  deux  points  fondaMientaux. 
Juge  d'un  tribunal   chrétien,  je   ne  puis  reconnaître  la  loi  des 
infidèles.  Appelé  à  prononcer  sur  les  droits  les  plus  sacrés  des 
citoyens,  le  sort  d'une  famille,  et  l'honneur  de  son  nom,  je  no 
puis  fonder  ma  sentence  sur  un  principe   subversif  de  tout 
ordre  social,  sur  une  institution  répr(îuvée  de  Dieu,  et  en  abo- 
mination devant  les  hommes.    Encore  une  fois,  je  le  répète,  la 
loi  polygame  des  Indiens  ne   peut  être   une  loi,  et  ce  ne  sera 
pas  elle  qui  jugera  de  la  validité  du  mariage  de  William  Con- 
nolly  et  de  Suzanne.  J'aimerais  autant  invoquer   la   loi  de.s 
Mormons,  comme  validant  le  mariage  ;  cependant,  la  cour  de 
divorce,  en  Angleterre,  présidée  par  Lord  Penzance,  alors  Sir 
James  P.  Wild,  a  déclaré  nul  un  semblable  mariage.  N'arrètinis 
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pus  cependant  ici  notre  appréciutio    rlo  la  cause,  et,  dans  l'in- 
vestigation des  autres  points,  parcourons  le  reste  de  l'enquête. 
Sup[)osons  que  la  loi  du  locits  in  quo  reconnût  le  mariage 
véritable,  et  que  la  cour  pût  en  sanctionner  les  usages  :  (luelle 
t'st    la   preuve    qui    constate    le   mariage  de    ConnoUy  et  de 
Suzanne,  suivant  ses  rites,  la  t'(jrniation  du  contrat  d'après  ses 
tonnes  ?  Nous  avons  vu  «|ue  cette  forme  était  l'achat  de  la 
femme  par  le  mari,  symbole  commun  à  prescjue  tous  les  peuples 
dans  les  temps  héroïques.  J'admets,  en   principe,  que,  dans  le 
pays  où  la   loi  n'a  pas  prescrit  d'autres  formes,  celle-là  vaille, 
comme  preuve  du  mariage,  et  .symbole  du  consentement  des 
parties.  Quelle  preuve  existe-t-il  de  cette  vente  ?  L'Intimé  dit: 
les  aveux  de  Connolly.    Voyons  ce  que  l'enquête  constate  à 
cet  égard.  Noël  Annance  :  "  Mr.  Connolly  told  n»e  that  she 
(Suzanne)  vvas  his  wife,  and  that  he  has  been  inarried  to  her 
aceording  to  the  custom  of  the  country."  Révérend  Mesaire 
Turcotte  :   Question  :  "  Est-ce  que  William.  Connolly  vous  a 
dit  qu'il  était  marié  à  Suzanne,  <lans  le  Nord-Ouest,  et  d'a- 
près   la   forme   et   la  coutume   du   pays  ?  "    Réponse  :   "  Oui 
d'après  les  questions  que  je  lui  ai  faites."  Hon.  Judge  Aylwin  : 
"  .vil'.  Connolly  told  me  that  he  was  about  thirteen  years  old 
in  the  Indian  country,  and  that  it  was  difficult  for  him  to 
control  the  Indians  in  their  affairs  in  trade  with  the  white. 
He   hnd    to   get   a    woman    whom    he    would    hâve  to    buy 
from  her  father,  so  that  they  might  live  together.  That  he 
liad  got  a  chief ,  who  had  a  great  interest  among  the  Indians, 
and  that  the  man  had  sold  the  mother  of  the  Plaintif!  to  him, 
the  late  William  Connolly,  when  the  Plaintift'  was  borne,  Mr. 
Connolly  vvas  only  fourteen  or  fifteen  years  of  âge.  The  late 
William  Connolly  stated  that  he  had  bought  her  (Suzanne). 
He  said  that,  after  the  purchase.  he  had  some  difficulty  with 
the  father  in  his  trade,  and  that,  upon  the  strength  of  it,  my 
oncle  had  to  use  violence  to  the  father,   after  beating  him 
well,  he  had  become  tractable."  Voilà   les  aveux  qui   font  la 
seule  preuve  que  l'Intimé  ait  rapportée  de  la  perpétration  du 
mariage.  Il  a  dit  à  deux  témoins  qu'il  avait  épousé  Suzanne  à 
la  fa(;on  du  pays,  c'est-à-dire,  qu'il  l'avait  achetée,  et  il  a  dit 
au  Juge  Aylwin,  en   propres   mots,  qu'ayant   besoin    d'une 
femme  (non  pas  épouse,  wife,  mais  ivoiiian,  il  l'avait  achetée 
(Suzanne)  de  son  père.  Admettons  que   l'aveu   qu'il  a   fait  à 
Annance,  et  à  Messire  Turcotte,  ait  le  même  effet  que  si  quel- 
ipi'un,  en  parlant  de  ce  mariage  dans  le  Bas-Canada,  disait 
(pi'il  s'est  marié  en  face  de  l'Eglise.  Est-ce  que  cet  aveu  .serait 
suffisant  pour  comporter  la  preuve  du  fait  matériel  de  la  célé- 
hration  ;"  Le  Révérend  Messire  Turcotte,  qui,  dans  son  témoi- 
gnage, se  prononce  fortement  en  faveur  de   la  légitimité  du 
mariage,  ne  paraît  pas  avoir  été  profondément  touché  de  la 
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force  de  cet  aven  dans  le  temps.  Au  inoins,  pas  assez  pour 
être  convaincu  «le  la  légitimité  de  ce  niariaj^c,  jjuis(|U  a  IV'- 
poque   de  l'aveu,   Itaptisant  deux  enfants  de  Coniidlly  et  dr 
Suzanne,  il  les  baptise  en  etiét  eoninii'  nés  d'eux,  mais  ne  leiii' 
donne  pas  la  (jualité  d'enfants  léiritimes.   l'our  ce  (pii  est  «In 
témoignage  de  M.  le  .luge  Ayiwin,  il  faut  le  in'cndrc   en  sdii 
entier,  et,  après  avoir  rapporté  l'aveu  (pie  je  viens  dt;  citer,  il 
ajoute  :"  1  liave  had  aeonversation  witli  tin;  late  William  Con- 
nolly  with  regard  to  tlie  cotnieetion  witli  tlie  Fudian  woiidui  ; 
he  alvvays  said  tliat  his  intercourse  was  to  cease  wlien  lie  K  It 
tlie  Indian  country.   He  also  said  tliat  lie  was  ohliged  to  dons 
tlie  natives  did,  when  lie  was  living  in  the  Xortli-West.   Ile 
also  said  tliat  tliey  were  brutes,  and  tliat  lie  always  inteiidcil 
to  return  to  Canada,  to  marry  niy  aunt.  and  live  happily  Iuit 
in  a  civili/ed  country."  Voilà  ce  (pii  ebange  considérablement 
la  portée  d»;  son   témoignage,  eût-il  dit  (|Ue  C'onnolly    avait 
acheté  Suzanne  comme  épouse.    Mais  il  n'a  pas  dit  semblable 
chose.    Il  a  dit  que   Connolly   avait  besoin  d'une  femme,  et 
qu'il  aviîit  acheté  celle-là.  Ce  (|ui  ne  signifie  pas,  suivant  moi, 
que,  même  dans  un  pays  où  le  mariage  se  fait  par  achat,  Con- 
nolly  eût  .acheté  Suzanne  à  titre  d'épouse.  Ici  donc  eue  re. 
point  de  preuve  satisfaisante  de  l'achat  même,  ou  du  maridgc 
par  achat.  L'on  dira  peut-être  (pie  l'on  n'a  pas  fait  d'éeiit,  et 
que  l'on  n'a  pas  pris  de  témoins  dont  l'éloignement  des  teiii|is 
rendrait  d'ailleurs  la  production  imposssible.  C'ela  est  fâcheux, 
mais  devant  les  tribunaux,  chaque  partie  doit  faii'e  la  ])i-euve 
de  son  dire,  et,  tant  pis  pcnir  ceux  à  (pii   des   circonstaiiics 
nialheureu.ses   rendent   cette  preuve  impossilile.  Ce  serait  uiie 
mauvaise  logicpie  que  celle  (pii   ferait  résulter  la  vérité  d'nii 
fait  de  l'impossibilité  d'en   faire  la  preuve.  Je  termine  cette 
partie  de  la  cause  relative  à  l'application  de  la  coutume  du 
Nord-Ouest,  et  à  la  perpétration  <lu  fait  inatéricd  du  niarinov 
de  Connolly  avec  Suzanne,  en  répétant  que   la  cour  ne  peut 
juger  de  la  validité  de  ce  mariage  d'après  cette  loi,  et  (|ue, 
d'ailleurs,   il    n'est   pas    prouvé.    Puisque   ce    n'est    ni    la  lui 
anglaise,  ni    la    coutume  indienne  (pii  régira  la  validité  du 
mariage,  quelle  loi  .sera-ce  ?  A  cette  (luestion  la  réponse  est 
facile.     Ce   .sera    le    statut  per.sonnel   de   Connolly,  la   loi  di' 
son  domicile.    Car,  comme  ncnis  l'avons  vu,  la  loi   du   domi- 
cile régit  le  mariage  en  général,  et  ce  n'est  que  ]iar  excep- 
tion que  la  loi  du  lieu  où   il   est  contracté  en  régit  la  forinc 
Cette  loi  défaillant,   la  loi  du  domicile  reprend  son   empire. 
Où  était,  en  1<S03,  le  domicile  de  Connolly  ?   Etait-ce  daiiM  le 
Bas-Canada,  où  il  avait  eu  son  domicile  d'origine,  ou  dans  le 
Nord-Ouest,  où  il  s'était  transporté  ?    C'ette  question  a  été 
longuement  débattue  à  la  plaidoirie.    L'Appelante  soutenait 
qu'il  était  allé  s'établir  dans   le  Nord-Oue.st  ovimo  mavnidi. 
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et  (|u'il  y  avait  t''t»iltli  hou  (loinieilc.  L'intiiitt',  au  cuiitraii»-, 
|ii(''t<'n(lait  (|\j'il  (''tait  allô  tlaus  le  Nonl-Ouest  sans  intciitioi) 
(je  s'y  fixer,  (|u'il  n'y  était  (lUf  tciiijxji'aiiciiM'iit  et  (pi'il  diviiit 
ntoiinier  dans  son  pays  natal,  aussitôt  (|u'il  aurait  lait  sui'oi'- 
tuno,  quo  son  sc'jour  au  paj-s  indii'H  avait  toujours  ét«î  acconi- 
|iii<;tn''  do  VdiiiiHiiK  rectivlfiiil}.  (^uoicjuc  uiu!  pi'isonnt'  ne 
clianiï»'  de  domicile  (pic  par  le  l'ait  et  l'intention,  souvent  les 
(piestionsde  d(jniic'ile  se  jugent  plus  par  l'intention  eneore  (pie 
par  le  i'ait,  et,  à  ce  titre,  elles  sont  toujours  diiliciles.  t'ar,  quel- 
fine  court  (pie  S(»it  le  séjour  dans  un  eiwlroit  nouveau,  il  pro- 
duit un  changement  de  domicile,  s'il  es*^  accompatrni''  de  l'in- 
tiiition  d'y  faire  «on  principal  établissem»  ;!t.  Au  contraire,  d(j 
(|Ucl(|Ue  lonjjue  durée  (pie  soit  ce  séjour  si  cette  intention 
iiiîUKpie,  il  y  a  rétention  du  domicile  orij;inaii'e.  Cependant,  à 
mon  avis,  la  (piestion  d'intention  ne  peut  pas  n'aj^iter  ici,  et  j(; 
trouve,  ])our  dé'cider  la  (piestion  de  domicile,  uiu;  raison  (pii 
n'a  pas  été  signalée  par  les  parties.  Connolly  était  mineur  en 
INO;},  et  le  mineur  lutn  émanci])é  ne  peut  chauffer  son  domicile 
de  naissance  II  le  c(jnserve, jus(iu'à  la  majraité,  chez  son  père, 
s'il  est  vivant,  et  chez  son  tuteur,  si  .son  père  est  mort.  T(dl(! 
est  la  disposition  de  l'article  <s;i  du  Code  civil.  Le  ])rincip(! 
n'est  pas,  d'ailleurs,  susceptible  de  di.scussion.  C'est  le  donn- 
cile  du  mari  (pli  ivgit  le  mariage.  Ici,  le  domicile  de  Connolly 
était  dans  le  J^as-Canada.  C'est  la  loi  du  Bas-Canada  tjui  d(jit 
en  régir  la  validité.  L'Intimé  a-t-il  prouvé  le  mariage  de  Con- 
nolly et  de  Suzanne,  suivant  les  exigences  de  cette  loi,  établies 
]Mi  r()rd(jnnance  de  Blois,  sinon  par  le  concile  de  Trente!' 
Non,  .sans  doute,  car  la  formalité  (ist  la  célébration  en  face  do 
1  Kglise.  Mais  il  peut  avoir  établi  une  po.ssession  d'état  sutîi- 
sîiiite  pour  faire  présumer  un  mariage  contracté  par  le  seul 
consentement.  C'est  .son  moyen  subsidiaire.  La  cause  se  pré- 
sente maintenant  sous  un  aper(;u  nouveau.  Car,  comme  nous 
l'inons  vu,  la  pcssession  d'état  ))eut  suppléer  à  la  preuve  de  la 
célébration  du  mariage,  et  à  celle  de  filiation,  par  l'acte  de 
naissance,  .si,  toutefois,  cet  acte  n'est  pas  contraire  à  la  pos- 
.sessioii.  L'Appelante  a  dit  que  c'était  ici  le  cas,  et  que  l'acte 
di;  naissance  (le  l'Intimé  démontrait  son  ilU''gitimité,  et,  con- 
s(^(|uemment,  repou.ssait  la  pnî.somption  (ju'il  fût  l'enfant  légi- 
time de  William  Connollj\  L'Intimé  a  été  baptisé  sous  le  nom 
de  Jean,  dont  les  parenffi légitimes  nous  sont  inronviis.  Cette 
éiuniciation  de  l'acte  de  naissance  contredit-elle  la  supposition 
qu'il  serait  l'enfant  l(''gitime  de  qu(;lqu'un,  et  (jue  ce  (pielqu'un 
fût  William  Connolly,  qui  n'a  pas  voulu  se  faire  connaître,  (t 
ruconnaître  l'enfant  comme  légitime,  tout  en  signant  aux  re- 
gistres, et,  en  le  faisant  tenir  sur  les  fonds  de  baptême,  par 
SCS  proches  parents  ?  La  contradiction  dont  parle  l'article  du 
code  en  est  une  (pli  est  telle  (ju'elle  rende  inutile  la  possession 
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(IV'tiit,  tMi  rendant  i  m  possible  lu  légitimité  i|iitt  l'on  veut  étnlilir 
pur  elle,  si  renonciation  de  l'actii  de;  l»aptênie  est  vraie.  Il  n'est 
pas  douteux  <|ue,  si  l'ditiiné  avait  été  haptisé  eonune  liàtani 
de  Coiniolly,  <|Ue  cette  énonc'ation  fût  vraie,  et  elle  serait 
tenue  pour  vraie,  tant  (|u'elle  n'aurait  pas  été  <létruit<!  par 
l'inscription  d((  faux  (car  ('onnolly  a  sii,'né  a»jx  re^fistres),  son 
actt*  de  naissance  contreilirait  sa  possession  d'état  de  tils  lé^^i- 
tiine  de  C'onnolly.  Mais,  ici,  il  »!st  baptisé  conniK^  n'étant  ni 
bâtard  ni  léf^itinie  ;  (lotit  h'»  fuircnts  léffltirneH  nouH  Hoiit  iii- 
amnitu,  dit  le  prr'tre.  Cependant,  ils  piîuvent  êtn;  contnis  à 
d'autres  persotnies,  de  même  (pi'ils  peuvent  n»*  pas  exister. 
L'é^onciation  de  l'acte  est  donc  vajfue,  lu;  compromet  rien  et 
laissi!  le  champ  lil)re  aux  deux  suppositions  dont  ell(>  no  rend 
pas  par  ollo-même  l'une  plus  probable  (pie  l'auti-e.  Le  plus  «pie 
l'on  peut  donc  dire  de  cet  acte,  c'est  cpi'il  a  laissé  l'état  dt;  l'In- 
timé en  suspens,  mais,  à  coup  sûr,  il  ne  contredit  pas  la  sup- 
position (|u'il  t'ilt  le  HIs  lé<»itiuuî  de  (îonnolly.  Nous  verrons 
plus  tard  decpiolle  sijifniHcation  est  cette  conduite  de  Comiolly, 
qui  fait  baptiser  son  enfant  sans  lui  donner  d'état,  mais  n'an- 
ticipons pas.  Contentons-nous  de  dire  (pie  la  prtMiv»^  de  [jos- 
session  d'état  est  loisible  à  l'Intimé.  On  pourrait  s'opposer  à 
C(ïtto  preuve,  en  disant  à  l'Intimé,  qu'il  a  all(''{Tué  le  mariaj,'e 
dt>  son  père,  comme  ayant  été  contracté  suivant  les  rites  in- 
diens, et  qu'ayant  succombé  sur  ce  point,  il  ne  lui  est  plus  loi- 
sible de  prouver  une  possession  d'état,  qui  n'est  bonne  qu'à 
faire  présunua'  un  mariage,  et  (pi'il  est  ici  en  preuve  (pi'il  n'y  en 
a  pas  eu.  Mais  il  pourrait  répondre  que  le  mariage  est  un  con- 
trat purement  C(msensuel  ;  que  son  père  et  sa  mère,  quoiqu'ils 
eussent  fait  précéder  leur  mariage  d'une  forme  nulle,  comme 
étant  empruntée  à  une  loi  polygame,  se  sont  cependant  unis 
pour  la  vie,  en  vertu  du  con.sentement  mutuel  (ju'ils  se  sont 
donné,  et  que,  s'étant  ainsi  unis  comme  mari  et  femme,  ils  ont 
vécu  comïne  tels,  ont  eu  des  enfants  qu'ils  ont  élevés  comnui 
légitimes  :  ce  (pli  peut  s»;  faire  dans  les  pays  polygames  ;  et 
que,  des  circonstances  particulières  peuvent  établir  une  i)08- 
session  d'état,  qui,  pour  être  extraordinaire,  n'est  cependant 
pas  impossible.  Que  la  loi  du  Bas-Canada  exigvî  la  célébration 
du  mariage  dans  l'étendue  de  son  territoire,  mais  n'exclut  pas 
le  mariage  consensuel  dans  les  lieux  en  dehors  de  sa  juridic- 
tion. V^oilà  un  état  de  faits  difficiles  à  établir  sans  doute,  mais 
qui  méritent  d'être  examin('s.  Examinons-les.  Rappelons  pour- 
tant la  maxime  que  la  cohabitation  ou  la  copulation  seule 
n'établit  pas  une  possession  d'état  d'époux  légitime,  mais  que, 
pour  en  avoir  le  caractère,  elle  doit  être  accompagnée  de  l'in- 
tention manifestée  de  vivre  en  légitime  mariage.  C^'est  en  gar- 
dant en  vue  cette  maxime,  qu'il  faut  faire  l'investigation  des 
faits  qui  constituent  la  possession  d'état  de  mari  et  femme, 
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i\\u'  rintiim''  iittriliUf  h  srs  |H're  et  iiirre.  Dc^ltarmssoii.s  c<'p«'n- 
ilaiit  ('♦•tt»!  invfstij^iition  d'iim»  objection  faitt'  par  l'Apjjelantf 
(|Ui',  Connolly  étant  clirétit'n,  n'a  pu  valaMniit-nt  époiisn-  \uw 
iiitiilèlc.  C'i'ttc  prétention  a,  sans  tlonte,  ét«''  émise  par  des  cn- 
siiistes  trop  zélés,  et,  pendant  (|Uel(|Ue  temps,  elle  a  été  en 
voj^ue.  Mais  elle  a  été  infirmée  aussi  souvent  •lU'énoncée,  et, 
iiiitamment,  elle  a  été  solennellement  re|)oussée  par  le  l'arle- 
niciit  de  Paris,  dans  la  cause  fameuse  de  Boracli  I^évis,  et 
Mendell  Cerf,  tous  deux  Juifs  de  naissance,  mais  dont  le  ])ri^- 
mier  s'était  converti  au  catholicisme.  Horaeli  Lévis,  et  Men- 
ili'ji  Cerf,  mari  et  femme,  professaient  le  judaïsme.  Le  mari 
s'étant  converti,  la  femme  soutenant  (;ue  sa  conversion  rom- 
pait leur  mai'ia^e,  le  tir,  sommer  d»;  lui  envoyer  un  lilxdle  de 
divorce,  aux  terni«'s  de  la  loi  juive,  et  le  Ht  assirrner  en  nullité 
(le  mariaj^e,  devant  l'ofticial  de  Strasliourj;',  voulant,  disait-elle, 
contracter  un  nouveau  mariaf^e,  avec  un  honune  de  sa  relif(ion. 
La  |)i'océdure  commencée  ne  fut  pas  terminée.  Quelque  temps 
après,  Lévis  étant  allé  demeurer  dans  le  diocèse  de  Sois.sons,  y 
voulut  épouser  une  Fran(;ai.se.  Le  curé  refusa  de  procéder  à  la 
célébration  de  son  mariaj^e,  à  cause  do  ses  liens  avec  la  Juive. 
Lévis  le  fit  a.ssi{;ner  devant  l'ofticial  <k'  Soissons,  auquel  il 
demanda  un  ordr(î  au  curé  de  céléltrer  son  inariaire  avec  la 
Fran{,'aise.  L'ofticial  refusa.  Lévis  en  appela  au  Fai'Iement,  qui 
maintint  le  décret  de  l'ofticial,  sur  le  principe  (|ue  la  disparité 
ilu  culte,  et  même  l'intidélité  de  l'une  des  parties,  n'e.st  pas  plus 
une  raison  pour  rompre  un  mariage  C(jntracté,  (ju'elle  en  est 
une  pour  empêcher  la  formation  d'un  mariage  nouveau.  Con- 
sidérant donc  le  mariage  au  point  <le  vue  purement  naturel, 
supposons  un  contrat  ordinaire  (jui  s'infère  des  circonstances 
(jui  l'ont  i)récédé,  accompagné  et  suivi,  c'est-à-dire,  (pii  se 
piouve  comme  les  autres  convention,  (la  copulation  étant 
cependant  toujours  distinguée  du  mariage,  dont  la  preuve 
pro{)re  est  la  possession  d'état),  c'est  à-dire,  faisant  abstraction 
du  fait  cpie  la  polygamie  étant  dans  les  mceurs  des  Cris,  Su- 
zanne n'a  pu  avoir  d'autre  idée  de  mariage  que  ceux  de  .sa 
tiihu,  et  ([u'en  se  livrant  à  (Jonnolly,  elle  s'est  livrée  comme 
une  entre  plusieurs,  avec  pouvoir  ab,solu  de  la  part  de  celui 
<|u'()n  appelle  aujourd'hui  son  muri,  de  la  chasser  de  sa  tente,  à 
son  bon  plaisir,  pour  en  prendre  une  ou  plusieurs  autres,  ou  de 
l'y  retenir  à  côté  d'autant  de  rivales  qu'il  voudrait  lui  donner  ; 
connue  le  fait  le  Mormon,  sur  les  bords  du  lac  Salé,  ou  It;  Turc, 
au  harem  de  Constantinople,  et  (qu'elle  n'a  pu  donner  son  con- 
wiiteinont  à  un  mariage  un  et  indivi.sible,  puisqu'elle  ne  pou- 
vait 11-  connaître  ;  examinons  la  preuve  du  mariage  en  ileliors 
"lu  fait  matériel  de  la  céléliration  qui  n'est  pas  prouvée.  Le 
inaiiage,  suivant  (|uelques  auteurs,  tient  à  la  fois  au  droit  natu- 
ïfl,  au  droit  civil  et  au  droit  canonique.  C'e.st,  entre  autres,  ce 
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qui  est  enseigné  dans  un  article  inséré  dans  le  Nouvedto  réper- 
toire <le  Merlin.  Pour  montrer  son  appréciation  du  caractèro 
de  ce  contrat,  comme  contrat  purement  naturel,  il  dit  qu'en 
France,  des  enfants  sauvages,  nés  d'une  union  contractée  sui- 
vant les  coutumes  de  leurs  pays,  ou  suivant  la  loi  que  se  se- 
raient faite  le  père  et  la  mère,  sei'aient  considérés  en  France 
comme  légitimes.  C'est  une  opinion  abstraite  qu'il  exprime 
comme  un  ])rincipe  général,  sans  application  spéciale  à  aucun 
oi'drc  de  fiiits.  L'Intimé  s'en  est  emparé  comme  d'un  principe 
en  sa  faveur  et  fpii  doit  lui  donner  gain  de  cause.  Ne  foreons 
cependant  pas  la  porléu  de  cette  opinion  vaguement  exprimée, 
de  cet  ohifar  dlctarn  d'un  grand  jurisconsulte.  Ce  que  Merlin 
a  voulu  dire,  c'est  (pi'en  général,  et  d'après  la  maxime  omnin 
vfctc  prcHKineittnr,  cette  pré.soinption  est  favorable  à  la  légi- 
timité et  c|Ue  des  enfants  .sauvages  ne  seront  pas  déclarés  les 
fi'uits  d'une  union  illicite,  par  le  fait  seul  qu'ils  .sont  nés  dans 
un  pays  où  le  mariage  n'est  soumis  à  aucune  loi  particulière, 
et  se  contracte  sous  le  .simple  enseignement  de  la  loi  naturelle. 
Meilin  n'a  pas  dit  qu'en  un  cas  seml»lal)le,  l'union  de  deux- 
sauvages  aurait  le  pas  sur  un  mai'iage  français  contracté  par 
par  l'un  d'eux  au  mépris  du  preniie)-,  et  que  les  bâtards  se- 
raient les  enfants  du  mariage  contracté  en  face  de  l'Efflise,  et 
l'econnu  publiquenuMit  par  la  loi  française,  et  les  enfants  légi- 
times ceux  du  mai'iage  incotniu  :  et,  ccmséfiuemment,  n'a  jias 
touché  la  difficulté  dont  il  s'agit  ici.  Je  reviens  pourtant  à  mon 
point  de  d(''p;irt,  et  je  place  ainsi  la  question,  pour  l'envisagn' 
i\x\  p;)int  du  vue  du  droit  naturel,  dégagé  des  rigueurs  du  drctit 
civil,  et  des  décr-^ts  de  conciles.  Pour  apprécier,  suivant  leur 
véritable  si^niHcation,  Itîs  faits  dont  l'Intimé  veut  faire  résul- 
ter  la  possession  d'état  de  ses  parents,  ce  qui  constitue  la  par- 
tie vi.scérale  du  procès,  plaçons-nous  .sous  l'une  des  deux  hypo- 
thè.ses.  Fermons  nos  yeux  au  fait  que  la  polygamie  est  en 
usage  dans  le  Nord-Ouest.  Supposons-y  le  véritable  niariage. 
la  monogamie,  ou  bien  encore,  (pie  les  faits  prouvés  se  seraient 
opérés  en  pays  civili.sé,  au  lieu  d'une  contrétî  sauvage,  et 
voyons  s'il  en  résulterait  une  jiossession  d'état.  L'année  de 
son  arrivée  à  Rébaska,  ou,  \M'\\  de  temps  aprè-^,  à  tout  événe- 
ment Connolly  fait  choix  de  Suzanne,  et  y  vit  maritalement 
avec  elle,  pendant  vingt-huit  ans,  élevant  comme  siens  les 
enfants  (iu'<;lle  lui  donne.  11  l'emmène,  aiiitti  (pie  leurs  en- 
fants, avec  lui,  aux  difiéreiits  postes  où  son  devoir  l'appelle,  ;"t 
où  il  l'ait  un  séjour  plus  ou  inoins  considérable.  Elle  était  con- 
nue sons  l(?  nom  île  Madame  Connolly,  et  il  en  était  d'elle 
comme  de  celles  qui  passaient  pour  les  femmes  de  ceux  qu'en 
ces  lieux  on  a[)pelait  les  liourgeois  de  la  compagnie.  Ces 
bourgeois  reconnaissaient  comme  femmes  les  Indiennes  avec 
lesquelles   ils   vivaient  et   avaient  des   enfants.     (Connolly  l.i 
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reconnaissait  pour  sa  t'cninie,  et  a  admis  à  plusieurs  témoins 
(juil  l'avait  épousée  (irais  à  la  mode  du  pays)  :  cette  (lualiti- 
cation  est  essentielle!  En  1818,  il  descendit  à  Québec,  où  il 
pla(;a  le  Demandeur,  pour  le  faire  instruire,  et  le  fit  lta])tiser. 
En  1(S81,  lors  de  sa  retraite  de  la  coMii)agnie  de  la  l>aie 
d'Hudson,  il  descendit  avec  Susanne  et  leurs  enfants.  Il  les 
établit  en  septend)re  de  cette  année-là,  à  Saiiit-Kustaclie,  où 
il  prés».. lia  tSnzainie  aux  personnes  de  l'endroit,  comme  sa 
femme,  l'appelant  Madfime  Connolly."  Il  restait  lui-même  à 
Montréal,  mais  il  allait  voii"  sa  famille  à  Saint- Hustaclie.  11  y 
tit  baptiser  deux  auti'es  enfants.  Le  Demandeur  a\ait  été 
chargé,  par  Connolly,  de  prendre  soin  de  sa  mère  et  de  ses 
frères  et  sfeurs,  et  Connolly  payait  les  dettes  tpi'il  contiactait 
pour  cet  objet.  De  Saint-Eustache,  Connolly  tit  revenii-  Su- 
zaïnie  et  ses  enfnnts  à  \bjntréal,  (,'t  1rs  plaça  d'abord  chez  sa 
,s(vur,  Madame  Poulin,  enstiite  chez  un  nommé  Pion,  où  il  les 
visita.  Si  l'on  ajoute  (pie  Coimolly  ne  vécut  pas  avec  il'autrt^s 
femmes  que  Suzanne,  pendant  les  vingt-huit  ans  de  .son  séjour 
avec  elle,  et  qu'il  paraît  lui  avoir  été  «l'une  con.stnnte  Hdélité, 
nous  aurons,  à  peu  près,  relaté  tous  les  fuits  <|ui  .se  sont  opérés 
iivant  le  mariage  avec  rA})pelante,  le  IG  mai  1.S32.  Ces  faits 
non  contredits  peuvent-ils  con.stituer  une  preuve  sufîisante  d(; 
])0.s.sessi()n  d'état?  '.Si,  par  exemple,  un(^  heure  avant  son  ma- 
riage avec  l'Appelante,  (À)nnolly  était  mort,  Suzanne  et  ses 
enfants  aniaient-ils  pu  réclanu'i',  la  jjremière  l'état  de  veuve. 
et  les  derniei's  l'état  d'enfants  lémtimes  de  Connolly  /  S'il 
.Vêtait  opéré  en  pays  chrétien,  ou  si  le  véritable  mariage  eût 
été  recoinui  dans  1<>  Nord-Ouest,  oui.  En  pays  polj-game,  on 
dîuis  le  Nord-Ouest,  avec  les  UKKurs  que  les  témoins  ont  dé- 
crites, jt-  dis,  sans  hésite)-,  non  !  A  Suzanne,  les  collatéraux  de 
Coiniolly  auraient  pu  objecter  son  eoncul»inage,  et  aux  enfants 
It'Ui'  bâtar<lise.  Dans  le  Nonl-Ouest,  Suzanne  a  pa.ssé  pour  la 
femme  de  (^«nmoUy,  il  l'a  reconnue  comme  telle,  mais  à  la 
mode  du  pays,  c'est-à-dire  u  la  mode  d'un  pays  polygame. 
Klle  a  ]mssé  ])our  .sa  fennne,  connue  toutes  les  Indiennes  (]ui 
ont  vécu  avec  les  facteurs,  ou  a.ssociés  de  la  compagnie, 
les(juels,  de  retoui'  <lans  le  Has-('aniid;i,  ont  épou.sé  les  In- 
diennes qu'ils  voulaient  garder,  ou  abandonné"  celles  dont  ils 
étaient  lîvs,  ]H<ur  épouser  des  Cana<liennes.  A  une  seule  ex- 
«■i'])tion  près  (celji  de  Fanny  Boucher  (pli  «'ajipellc  veuve  de 
M«(  îilvray  ),  qui  s'est  mariéi'  dans  le  Nord-Ouest,  à  la  mode  du 
l'iiys,  et  (jui  ne  s'est  pas  fait  remariei-  ici,  cet  usage  a  été 
cniiiniun  à  tous  ceux  qui  se  sont  liés  avec  des  .sauvagesses 
ilatis  1(>  Nord-Ouest.  Il  n'y  a  pas  jusqu'au  jionimé  Marois,  (|ui 
•  lise  avoir  fait  ba])tiser  son  mariage  à  Saint-Philippe,  à  son 
Il  tour  du  Nord-Ouest.  Suzanne  a  j)orté  le  nom  de  Connolly, 
niais  TU'  donne  t-on  pas  fré(pieiinnent  à  la  maîtresse  ou  à  la 
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concubine  le  nom  <le  l'homme  qui  vit  avec  elle  ?  Pour  ce  qui 
est  de  la  possession  d'état,  dans  le  Bas-Canada,  on  ne  pourra 
certainement  pas  dire  que  la  seule  reconnaissance  que  Connolly 
a  faite  de  Suzanne,  à  Saint-Eustache,  en  l'y  faisant  vivre,  et 
en  la  présentant  comme  sa  femme  à  la  société  de  l'endroit, 
soit  suffisante.  Il  l'a  placée  chez  sa  scpur,  et  cliez  Pion,  à 
Montréal,  mais  il  n'y  vivait  pas  avec  elle.  Il  la  visita  avant 
son  mariagi!  avec  l'Appelante,  mais  il  l'a  aussi  visitée  après. 
Ce  qui  m'amène  à  mettre  en  regard  de  cette  preuve  des  faits 
qui  la  contredisent.  J'ai  dit  que  la  preuve  de  la  possession  ih 
l'état  d'époux  de  la  part  de  Connolly  et  de  Suzanne,  serait, 
non  contredite,  insuffi.sante  contre  les  collatéraux,  qu'en  dirais- 
Je,  en  présence  des  faits  (|ui  l'anéantis-sent,  et  quand  on  l'op- 
po.se  à  un  mariage  publicjuement  célébré  et  suivi  d'une  pos- 
session fl'état  de  plus  de  trente  ans  ?  Bien  que  gravement 
différente,  dans  .son  principe  et  ses  ertet-i,  de  la  possession  d'un 
immeuble,  la  posses.sion  d'état  lui  a  pourtant  emprunté  un  de,^ 
caractères  qui  en  constituent  la  validité.  Ce  caractère  est  l'in- 
terruption. Chaque  jour  d'une  pos.session  nouvelle  éteint  pour 
autant  la  po.s.session  ancienne.  S'il  est  vrai  que,  depuis  1(S03  à 
l<Sli2,  Connolly  a  vécu  comme  époux  de  Suzanne,  de  liS32  à 
1849,  il  a  vécu  comme  époux  de  l'Appelante,  et  il  e.st  mort  et 
a  été  inhumé  conune  tel.  Cette  possession  contraire  ne  serait- 
elle  pas  seule  suffisante  pour  faire  repousser  la  présomption 
d'un  premier  mariage  ?  Mais,  qu'est-il  besoin  d'invoquer  cette 
seconde  possession  d'état,  contre  un  mariage  que  la  conduite 
entière  de  Connolly  répudie,  qu'elle  rend  même  invrai.seml)]a- 
ble  ?  L'on  dit  qu'il  a  épousé  Suzanne,  en  1803.  En  1813,  il 
descend  à  Québec,  et  contracte  des  Hançailles  avec  l'Appelante  ; 
le  mariage  devant  être  célébré  à  son  retour  du  Nord-Ouest.  11 
fait  baptiser  un  enfant  né  de  Suzanne  [l'Intimé]  ;  décline-t-il 
sa  paternité  et  la  légitimité  de  l'enfant  ?  Il  signe  l'acte  de 
naissance  qui  dit  que  les  parents  légitimes  sont  inconnus.  Il 
retourne  dans  le  Nord-Ouest,  où  il  continue  à  vivre  avec  la 
sauvagesse,  et  à  en  avoir  des  enfants.  Il  continue  également  k 
dire  qu'elle  est  sa  femme,  mais  à  la  mode  du  pays.  Or,  com- 
ment lui-même  interprète-t-il  cette  mode  du  pays  i  En  1831, 
il  effectue  sorj  départ  du  Nord-Ouest  qu'avaient  retardé  des 
circonstances  inattendues,  et,  avant  de  partir,  il  dit  à  Fanny 
B<jucher,  la  veuve  de  McUilvray,  qu'il  va  épouser  Suzanne, 
dire  qui  répugne  à  son  intention  d'épouser  l'Appelante,  mais 
(|ui  démontre  certainement  qu'il  n'avait  pas  épousé  la  sauva- 
gesse.  Il  revient  dans  sa  patrie,  avec  sa  famille  indienne,  Su- 
zanne et  six  enfants.  Que  fait-il  ?  Il  les  place  à  Saint-Eustache, 
et  il  demeure  à  Montréal,  d'où  il  va  cependant,  de  tenqis  à 
autre,  les  voir.  Il  pré.sente  Suzanne  comme  .sa  femme,  .sans 
qualificatif  cette  fois,  au  dire  d'Henriette  Routier.    C'est  là, 
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CL-rtainenient,  un  indice.  Miiis  connneiit  parle-t-il  <le  son  ma- 
riîioe  au  prêti'e  qui  va  baptiser  deux  de  ses  enfants  ?  Il  dit 
(|u'il  a  épousé  Suzanne  à  la  façon  du  Nord-Ouest.  Et  comment 
fait-il  baptiser  ces  deux  enfants  ?  Enfants  de  William  Connolly 
et  Suzomne,  sauvaffet<se  descendue  des  jniys  hauts.  N'était-ce 
pas  une  autre  occasion  de  reconnaître  la  légitimité  de  son  ina- 
riiig  •  avec  Suzanne?  Comment  MessireTurcotte.qui  est  aujour- 
d'hui si  sûr  de  l'existence  du  preuiier  mariage,  et  qui  dit  avoir 
été,  au  temps  du  baptême,  convaincu  de  sa  légitimité,  n'a-t-il 
pas  baptisé  les  enfants  comme  légitimes,  en  indiquant  celle 
(^u'il  appelle  Suzainie,  descendue  des  pays  hauts,  comme  femme 
(le  William  Connolly  ?  Pourquoi  ce  dernier  ne  l'y  a-t-il  pas 
forcé  ?  C'est  le  droit  comme  le  devoir  du  père  d'indiquer  l'état 
(le  l'enlant  qu'il  fait  baptiser,  et  le  devoir  du  prêtre  qui 
baptise  est  d'inscrire  cet  état  sur  les  registres.  C'est  en  sep- 
tembre 1831,  qu'il  conduit  sa  famille  indienne  à  St-Eustache. 
Dans  le  même  mois  de  septembre,  il  descend  à  Québec,  et  il 
informe  sa  nièce.  Madame  Reeves  (Maria  Louisa  Poulin),  de 
Sun  mariage  avec  l'Appelante.  Elle  lui  fait  observer  naïve- 
ment :  "  But,  uncle,  are  you  not  aheady  married  ?  "  No,  sai<î 
he,  I  am  not  married."  L'année  suivante,  ou  à  la  fin  de  cette 
année-là,  il  ramène  Suzanne  et  ses  enfants  à  Montréal.  Il  les 
place  chez  sa  stinir  d'abord,  et,  ensuite,  chez  Pion,  où  il  va 
(|uelquefois  voir  Suzanne.  C'est  pendant  le  séjour  de  cette 
ilornière  chez  Pion  que,  le  10  mai  1832,  il  épouse  l'Appelante, 
à  l'Assomption,  en  face  de  l'Egli-se,  avec  dispeiise  de  l'évêque 
iliocésaiji,  et,  après  comme  avant  cet  événement,  il  visite  l'In- 
ilionne.  Il  la  garde  jusqu'en  1840,  dans  le  Bas-Canada,  à 
Montréal,  et  à  Saint-Eustache,  et  il  paie  sa  pension.  Ensuite, 
il  l'envoie  à  la  Rivière-Rouge,  où  il  la  soutient  jusqu'à  sa  mort. 
Vprès  son  mariage,  il  va  s'établir  à  l'adoussac,  connue  agent 
lie  la  compagnie  Je  la  baie  d'Hudson,  il  y  emmène  l'Appelante, 
(]ui  le  rend  père  de  deux  enfants,  baptisés  connne  enfants  lé- 
f^itimes  de  William  Connolly  et  de  Julia  Wooli'ich.  Après 
luehjue  séjour  à  Tadoussac,il  revient  à  Montréal, où  il  demeure 
jus(iu'à  sa  mort,  vivant  avec  l'Appelante,  comme  époux  légi- 
times. Le  23  janvier  1848,  il  fait  .son  te.st.ment,  par  lequel  il 
institue  sa  légataire  universelle,  avec  prière  de  ne  pas  oublier 
leurs  deux  enfants,  dans  l'usage  (ju'elle  fera  de  ses  biens.  Le  3 
janvier  1849,  est  la  date  de  son  décès,  et  il  est  inhumé  comme 
le  mari  de  l'Appelante.  Le  jugement  dont  cet  appel  est  en 
partie  fondé  sur  les  aveux  de  Connolly,  admettant  le  premier 
mariage,  et  surtout  le  témoignage  de  M.  le  juge  Aylwin  et  de 
Mcssire  Turcotte.  Si  les  aveux  de  Connolly  doivent  être  re(;us 
<lans  un  sens,  ils  doivent  é2'alement  être  admis  dans  l'autre. 
Ces  aveux  faits  à  témoins,  si,  toutefois  ils  constatent  quel»iue 
ohnse,  autre  qu'un  nuiriage  à  la  façon  du  Nord-Ouest,  et  la 
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vente  (le  Suzanne,  faite  par  son  i)ère,  que  Connolly  aurait 
roué  (le  coups  peu  de  temps  après,  pour  le  rendre  docile,  ne 
sont-ils  pas  plus  (jue  conipensi's  (si  celui  fait  à  M.  le  juge 
Aylwin  ne  se  compense  pas  de  ceci  même),  [)ar  des  aveux  en 
sens  contraire,  faits  à  Madame  Reeves  et  à  Madame  McCîil- 
vray  ^  Mais,  en  fait  d'admission  de  la  part  de  Connolly,  dont  il 
s'agit  anjourd'liui  de  constater  l'intention,  (juand  il  a  com- 
mencé sa  cohabitation  avec  Su/anne,  ne  peut-on  pas  dii'e  (pie 
sa  conduit»!  a  été  une  admission  constant(!  de  la  validité  dr. 
sou  maiiage  avec  l'Appelante,  et  une  dénc^gation  du  premier  ? 
Il  ne  pouvait  avoir  contracte  un  mariage  valable,  sans  avoir 
la  conscience  de  la  l(''«îitinnté,  en  même  temps  (jue  du  crime 
d'un  second,  et  des  peines  de  la  bigamie.  Counnent,  ayant  à 
la  fois  en  vue  l'offense  et  la  ])Unition,  aurait-il,  dès  IfSl'î,  fait  à 
l'Appelante  la  promesse  de  ré[)ouser,  promesse  (|u'il  n'a  tenue 
(jue  dix-neuf  ans  plus  tard,  il  est  vrai,  mais  (pi'il  paraît  n'avoir 
pas  oubliée,  malgré  ce  (|u'il  a  dit  à  Madame  Mcïjîilvra}',  (pi'il 
était  pour  é[)ouser  Suzanne,  puis(jue,  à  peine  arrivé  dans  le 
Bas-Canada,  en  septembre  1831,  il  annonce,  dans  le  même  mois, 
son  mariage  à  Madame  Reeves,et  ()ue,  se[)t  mois  à  peine  s'étaient 
éeoidés.  (piand  il  fait  eélébicr  son  mariage.  Depuis  (piand  un 
bigame  ennnène-t-il  sa  première  fenune,  et  les  eidants  nés 
d'elle  sur  les  lieux  où  il  veut  épouser  la  .seconde  ^  Je  ne  con- 
nais |)ei'sonne  (|ni  voyage  avec  son  accusateur,  et  voiture  les 
témoins  à  pi'oduire  contre  lui.  Or,  cette  femme  et  ces  enfants 
dont  la,  présence  dans  le  pays,  était,  par  elle-même,  une  accu- 
sation contre  Connolly,  n'étaient  ils  pas  de  vivantes  pièces  à 
conviction  :*  Il  annonce  son  mai'iage,  obtient  une  dispense  (pu; 
les  autorités  ecclésiasti(pies  n'iMi.sseiit  pas  accordée,  s'il  eût  été 
engagé  dans  les  liens  d'un  pivmier  mariage,  se  marie  puldi- 
(piement  et  pi'end  pour  témoin  un  de  ses  compagnons  d'aven- 
tures dans  le  Nord-Ouest;  il  vit  et  meurt  comme  l'époux  de 
l'Appelante  iju'il  institue  .sa  k'^gataire  universelle.  Peut-on  dire 
(|n'uri  homme  d'une  moralité  ordinaiie,  et  en  possession  de  sa 
j'ai.son,  ei'it  tenu  une  semblabh;  conduite,  s'il  eût  déjà  été  ma- 
rié ?  De  tpaelle  autorité  peuvent  êtie  les  aveux  d'un  premier 
mariage,  contre  une  manifestation  si  éclatante  de  la  validitt- 
du  second,  et  de  sa  liberté  de  le  contracter  i  Appuyer  davan- 
tage sur  des  considérations  de  ce  genre  serait,  à  mon  sens, 
perdre  inutilement  un  temps  utile.  Voilà  pour  le  rôle  de 
Connolly.  Nous  avons  dit  (pie,  (juoique  non  parties  au  procès, 
outre  les  enfants  nés  de  l'Indienne,  l'Indienne  elle-même 
et  les  eid'ants  de  l'Appelante  étaient  vii'tuellement  en  cause. 
Voy(jns  maintenant  (piel  a  été  le  r('ile  de  Suzanne.  C(î  fut  cer- 
tainement un  r(Me  pa.ssif,  on  serait  tenté  de  dire  automatique. 
Vendue  par  son  père,  a-t-elle  donné  .son  c(msentement  à  un 
mariage  légitime,  a-t-elle  pu  le  donner  ?    Pour  consentir  à  son 
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Cdiitrat,  il  faut  le  connaître  dans  ses  éléments  essentiels.  Pour 
consentir  valablement  à  une  vente,  ou  à  ini  échange,  il  faut 
savoir  ce  qu'est  la  vente,  ce  (ju'est  récluu><^e.    Peut-il   en   être 
autrement  du  mariage  ^    Tn  mariage  avéré  ne  peut  [las  être 
dissous,  sur  le   prétexte   qu'un   des  deux   époux  en    ignoiait 
l'essence  ;   mais   il   en   est   autrement  (juand    un    mariage  est 
constaté,  et  (pi'on  veut  en  prouver  l'existence,  par  une  posses- 
sion   d'état,  dont   la   prés(  niption  est  ([ue,    sans  célt'bi'ation, 
les  parties  ont  consenti  a  un  mariage  légitime,  consommé   par 
la  cohabitation.     L'igiioiance  de  l'un  des  époux  de  la   nature 
(lu  mariage,  lie  rept)U.sse-t-elle  pas  cette  pré.st)nqition  d'un  con- 
sentement (ju'on  ne  donne  qu'à  un   mariage  (pie   l'on  connaît, 
ou  comme  on   le  connaît.     Suzanne  connais.sait   le   mariaixo 
cuiame  le  C(tnnaisssait  .sa  trilai  adoinié(.'  à  la  polygamie.  C'est-à- 
dire,  (px'elle  s'est  livrée  à  un  homme,  (pli  avait  le  droit  de 
prendre   autant  de   femmes  (pi'il    voudrait,  ou    pourrait    en 
sdutenir,  et  qui  pouiTait  la  chasser  de  sa  tente,  le  joui'  qu'elle 
Ile  lui  plairait  plus,  ou  (|u'une  autre   lui  plaiiait  davantage. 
Il  a,  il  est  vrai,  vécu    vingt-huit  ans    avec    elle,  mais  il   l'a 
(juittée,  api'ès  ce   laps  de  temps,  ])OUi'  en  épouse)'  une  autre. 
Le  tenq)s  ne  peut  pas  changei    ui  natun.'  de  leurs  rapports, 
vicieux  dans  le    principe.     J'ai  dit  qu'elle  est    censée    avoir 
ignoré  la  nature  du  mariage,  et  la  chose  est  pi'ouvée,  si  l'on 
croit  ce   qu'en   dit   le  témoin   Lai'(jC(pie,  qui   ra[)porte  (ju'elle 
ne  comiaissait   le    mariage  (pie   connue   sinq)le   cohabitation, 
avec  droit  au  mari  de   le  ronqire  à  son  gré     L'A[)pelante  dit 
(|Ue    Suzanne    et    sa    famille    ont    actpiiescé    à    son    mariaj(,' 
avee  C'ojinolly.    Je   m;   reconnais  pas  à  un  époux  V(''i'itable  \v 
droit  dacquie.scer  au  mariage  de;  son  conjoint  avec  une  autre, 
et  de  se   priver   lui-même  et  ses  enfants  de  leur  état  légitime. 
L'on  ne  peut   pas,  par  des   conventions   particulières,  (h^roger 
aux   lois  et   ordre   public.    Mais   cet  aeipiiescement  peut  être 
invoqué  comme  contraire  à  l'idée  d'un  premier  mariage.  C'est 
à  ce  point  de  vue  ([Ue  J'en  trouve  la  preuve  légitime.     Paidons 
ilaliord  des  dires  de   Suzanne.  Si  elle  a  dit  avoir  été  mai-i<''e  à 
Connolly,  elle  a  dit  le  contraire,  et,  notamment,  à  Fainiy  1>()U- 
clier  et  à   Laroeque,    en    même  temps  (pi'c  11»!  exprimait    s(;n 
espoir  (pi'il  l'éjjouserait,  c'est-à-dire, ajoute  Lai'oC(pie, (|u'il  con- 
tinuerait à   vivre   avee  elle,  ici,  connue   il   avait   véeu  dans  le 
.Nord-Ouest.    Elle  était  chez  Pion,  (piand  l..aroc(pie  lui  apprit 
Ir  iiiiiriage  de  Connolly.    J)ans  son  examen  en  chef,  Laroc(pi(! 
dit  (pi'elle  a  ri  et  dit:  Elle   n'aura  toiijoiii's  que  mes  restes. 
Dans  ses  transquestions,  il  dit  :   Elle   a  gnjgné  queLpie  peu  et 
îi  dit  (pie  L'oiinolhj  se  repeufirait.    Après  son  mariage,  ce  der- 
nier a  continué  à  la  visiter  chez  Pion.    Il  l'a  fait  vivre  dans  le 
Has-C'anada,  jus(pi'en    18i0,  épO(jue   où  il  l'a  envoyée  dans  un 
couvent,  à  la  Rivière- Rouge,  où  elle  est  morte  en  18(12.  Il  a,  de 
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son  vivant,  continuellement  payé  sa  pension  à  Saint-Honiface, 
et  ce  fut  l'Appelante  (jui  la  paya  ensuite.  Le  fait  qu'elle  était 
connue  à  Saint-Bonifaee  sous  le  nom  de  madame  Connolly, 
me  paraît  sans  importance.  Il  paraît  ({u'elle  a  été  chez  Con- 
nolly, après  son  mariage,  et  qu'elle  a  vu  l'Appelante,  si  j'en 
crois  la  lettre  d'un  M.  Rovvand,  facteur  de  la  compagnie  de  la 
baie  d'Hudson,  écrite  à  Connolly,  en  juin  1841.  Rovvand  dit  à 
Connolly  qu'il  a  vu  à  Saint-Boniface,  sa  vieille  amie  (Suzanne 
sans  aucun  doute),  qui  l'a  fait  bien  rire  en  lui  racontant  l'im- 
pression que  lui  avait  causée  l'Appelante  chez  son  mari.  C'e.st 
ce  qu'elle  a  expriuié  par  douze  mots  .sauvages  <|Ue  Rowand  ne 
trailuit  pas,  mais  (pli  l'ont  fait  rire.  Chacun  peut  traduire  à 
son  gré  les  mots  sauvages  (|ui  ont  fait  rire  Rowand  !  De  tout 
ceci,  il  résulte  que  Suzanne  a  conmi  le  mariage  de  Connolly, 
du  moins  l'abandon  qu'il  avait  fait  d'elle,  et  qu'elle  n'a  point 
fait  de  récriinination.s.  Vendue  d'abord,  abandoiuiée  ensuite 
elle  ne  s'est  pas  plus  objectée  au  dernier  acte  (ju'elle  ne  l'avait 
fait  au  premier,  mais  est  restée  dans  un  état  de  soumission 
passive.  Eût-elle  tenu  cette  conduite  après  le  mariage  de  l'Ap- 
pelante, si,  ayant  conscience  du  mariage  véritable,  elle  en  avait 
contracté  les  liens  avec  Connolly  ?  Terminons  ici  cette  partie 
de  la  cause,  en  disant  (jue,  ni  de  la  part  de  Connolly,  ni  de 
Suzanne,  ni  des  deux  l'éunis,  il  n'y  a  eu  posses.sion  d'état 
d'époux,  et  (pie  leur  ccmduite  mutuelle  a  exclu  la  présomption 
d'un  maria<»e  légitime  contracté  entre  eux  par  consentenn'nt 
mutuel.  L'Intimé  n'a  donc  point  su{)pléé  au  rapport  de  l'acte 
de  mariage,  ni  à  la  preuve  matérielle  du  contrat,  par  la  pos- 
session d'état  de  Coruiolly  et  de  Suzanne.  L'on  a  vu  (pie,  psir 
son  propre  acte  de  naissance,  il  est  loin  d'avoir  acipiis  l'état 
d'enfant  légitime.  A-t-il  jamais  eu,  lui,  la  posses.sion  d'état  (|ui 
peut  (|uel(pie  fois  suppléer  à  l'acte  de  naissance  {  Le  si(^n  n'en 
est  pas  un  de  bâtard  à  sa  face,  mais  il  en  est  bien  approchant. 
Quant  à  la  Hliation,  elle  n'est  pas  niée,  il  e.st  le  Hls  de  Con- 
nolly et  de  Suzanne.  11  a  été  reconini  comme  tel  en  plusieurs 
occasions,  mais  jamais  comme  enfant  U^gitime.  Et,  depuis 
l'année  l!Si;3,  date  de  son  arrivée  en  Catiada,  jus(|u'à  l'institu- 
tion de  cette  cause,  j'énonce  comme  un  fait  (]ui  n'est  pas  sus- 
ceptible de  contradiction,  (juil  a  toujours  été  reconnu  connue 
bâtard.  Il  n'est  pas  un  siiui  témoin  (pli  .se  soit  pré.senté  [mur 
din^  (pi'il  l'a  connu  comme  légitime.  Il  en  a  été  ainsi  de  se.s 
frères  et  sieurs  :  la  preuve  en  est  abondante.  Trois  d'entre  eux 
(mt  été  élevés  par  madame  Connolly.  L'une  d'elles,  Julie,  est 
inoi'te  après  son  mariage  avec  Edward  Armstrong  ;  l'autre, 
Mary,  est  morte  religieuse,  et  James  Ctmnolly  a  ex(^rcé  en 
cette  ville  la  profession  d'avocat.  Tous  trois  ont  recomiu 
l'Appelante  comme  la  femme  h'gitinu'  de  Connolly.  Les  lettn's 
les  plus  touchantes  .s(^nt  produites  ;  elles  ont  été  écrites  par  la 
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reliffieuse  à  l'Appelaiitt',  qu'elle  appelle  sd  chère,et  bien-aimée 
hihr..  Unt'  (les  tilles  probabK-inent  restée  dans  le  Nord-Ouest 
a  épousé  Doufiflas,  gouverneur  de  V^ancouver  ;  une  de  leurs 
tilles,  petite-tille  île  ConnoUy  et  de  Suzanne,  a  épousé  Dallas, 
facteur  de  la  compagnie  de  la  baie  d'Hudson.  Tous  <leux  re- 
CDiniaissent  l'Appelante  pour  femme  de  Connolly,  et  en  font 
les  plus  grands  éloges.  Il  n'y  a  pas  jus(pi'aux  autres  petits- 
enfants  qui  ne  mêlent  leurs  voix  à  celle  de  leurs  parents,  pour 
recormaître  l'Appelante  comme  épouse  du  chef  de  leur  famille. 
Des  actes  sont  pa>-sés  par  Armstrong  et  Janies  Connolly,  au 
nom  de  l'Appelante  comme  femme  de  Connolly.  Après  la  mort 
(le  cette  dernière,  Armstrong  accepte  les  legs  qu'elle  a  faits  à 
SDH  enfant,  et  en  donne  quittance  L'Appelante  avait  fait  une 
donation  de  lots  de  terre  situés  dans  les  townships,  aux  en- 
fants de  l'Intimé.  Il  est  présent  quand  l'acte  est  passé,  et  quoi- 
(|u'il  ne  le  signe  pas,  il  en  connaît  le  contenu  ;  l'Appelante  est 
(|nalitiée  de  veuve  de  Connolly,  et  il  ne  récrimine  pas.  Inutile 
(l'appuyer  sur  le  reste  de  la  preuve,  dont  je  viens  de  citer  les 
traits  saillants.  Tout  se  réunit  pour  proclamer,  par  la  bouche 
do  la  famille  indienne,  la  légitimité  du  mariage  de  l'Appe- 
lante, et  le  reconnaître.  Que  conclure  ,  en  fin  de  compte,  de  ce 
dernier  aspect  de  la  cause  ?  Cest  (|ue  les  enfants  de  Connolly 
et  (le  Suzanne  ont  toujours  passé  pour  illégitimes,  et  qu'eux- 
mêmes  l'ont  admis,  en  reconnaissant  la  validité  du  mariage  de 
rA]>pelante.  L'on  a  vu  que  deux  d'entre  eux  ont  été  baptisés, 
non  comme  légitimes,  quoique  appelés  enfants  de  Connolly  et 
Suzanne.  Ainsi  donc,  le  Défendeur  n'a  point  rapporté  son  acte 
di-  liaptême,  il  n'a  pas  prouvé  la  célébration  du  mariage  de  ses 
parents,  ni  leur  possession  d'état  comme  époux,  ni  la  sienne 
comme  leur  enfant  légitime.  Il  n'a  dcmc  point  prouvé  sa  de- 
iiiaude,  qui  repose  sur  un  mariage  légitime,  cimtracté  entre 
Suzanne  et  Connolly,  sous  le  régime  de  la  communauté  de 
biens.  11  n'a  point  prouvé  sa  demande,  eût-elle  été  intentée 
contre  des  collatéraux.  A  plus  forte  raison,  a-t-il  failli  contre 
rApi)elante,  en  possession,  depuis  1882,  de;  son  acte  de  ma- 
riage, et  de  son  état  de  femme  et  de  veuve  de  Connolly  : 
rccoiinui!  publiquement  comme  telle,  morte  et  inhumée  en 
cette  (jualité.  Quant  à  sa  bonne  foi,  elle  est  patente.  Elle 
n  ignorait  pas  la  haison  de  Connolly  et  de  Suzanne  ;  mais, 
croyant,  avec  l'opinion  publique,  (|ui  considérait  comme  nuls 
les  prétendus  mariages  indiens,  elle  a  c(jntracté  avec  lui  un 
iiifuiage  scellé  par  l'autorité  religieuse  et  civile,  et  sous  la 
lirotection  de  latdoi  publi(|ue.  Coniment  pourrait-elle  être 
d(>stituée  de  son  rang,  privée  de  son  état,  et  voir  ses  enfants 
dt''«ri-adés  comme  bâtards,  et  remplacés  par  ceux  qui  avaient 
toujours  été  considérés  comme  illégitimes,  et  voir  sa  place,  à 
elle,  occupée  par  la  sauvagesse  ?  C'est  ce  qui  me  paraît  injus- 
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titial)lo  ;  aussi  j'opine  pour  rintinuatiou  du  juj^eniont.  Je  tlit- 
t'ère  (le  la  majorité  des  nieinlires  du  tribunal  (jui  va  le  eoiiHr- 
nier,  et  je  tonde  mon  dissentiment  sur  les  propositions  sui- 
vantes, qui  sont  le  résumé  d(^  mon  opinion  trop  longuement  ex- 
primée p(!ut-être,  mais  à  laciuelio  je  me  suis  cru  obligé  dt- 
donner  cett»^  forme  pour  rendre  justiee  aux  parties.  Four  obte- 
nir gain  de  cause,  l'Intimé  devait  prouver  sa  filiation  légitime 
d'enfant  de  Connolly  et  de  Suzanne.  Il  devait  d'abord  prouvi'r 
sa  naissance  légitimi",  et  le  mariage  de  ses  parents.  Aux  tei-mes 
du  droit  commun,  il  devait  rapporter  son  acte  de  nais.sance, 
établissant  sa  légitimité,  et  l'acte  de  mariage  de  ses  parents.  11 
n'a  produit  ni  l'un  ni  l'autre.  Son  acte  de  naissance  n'établit  ni 
sa  filiation  ni  sa  légitimité,  et  il  n'e.xiste  pas  d'acte  de  mariage 
de  ses  pa''cnt.s.  Il  pouvait  suppléer  à  son  acte  de  naissance 
légitime  par  la  possession  d'état,  et  fi  l'acte  de  mariage  par  lu 
preuve  matérielle  tl'un  mariage  célébi'é  suivant  les  formes  vou- 
lues par  la  loi,  ou  la  coutume  du  lieu  où  a  connnencé  leur 
C(jliabitation,  si  cette  loi,  ou  cette  coutume,  reconnaissait  le  mn- 
riaffo  avec  ses  deux  caractères  essentiels  d'unité  et  d'indissolu- 
bilité,  ou  encore,  par  la  possession  de  tel  de  la  part  de  Con- 
nolly et  de  Suzanne  comme  mari  et  fennne  légitimes.  Par  rap- 
port au  mariage,  il  est  prouvé  que  la  coutume  in<lit;nne  (pi  il 
mvoque,  ne  reconnaît  pas  le  mariage  avec  ces  deux  carac- 
tères, c'est-à-dire  que  la  polygamie  y  est  en  usage.  Il  n'a  pas 
prouvé  le  fait  matériel  du  mariage,  par  l'accomplissement  d(\s 
formes  usitées  par  cette  coutume.  Il  n'a  pas  non  plus  prouvé 
la  possession  d'état,  de  la  part  de  Connolly  et  de  Suzanne  :  il 
n'a  pas  prouvé  sa  possession  d'état  d'enfant  légitime.  La 
preuve  établit,  au  contraire,  sa  qualité  de  bâtard.  Il  n'a  donc 
pas  détruit  l'aubjrité  du  mariage  de  l'Appelante,  (jui  doit  être 
nuiinteim. 

Opinion  of  'Mr.  Ju.stkje  BAlXiLEV  :  'Hiis  cause  lias  been 
extreniely  well  argued  on  botli  .sides,  and,  personall3%  F  must 
acknowledge  my  satisfaction  in  liaving  recived  every  infor- 
nuition  l'especting  it  that  the  industry  andability  of  the  leani- 
ed  counsels  cou  kl  conununicate.  At  the  same  time,  I  inust 
observe  tliat  tliey  hav»;  covered  a  large  field  of  argument,  in 
their  oral  as  well  as  their  printed  statenient,  owing,  doubtiess, 
to  the  imj)ortance  which  the  parties  attached  to  the  subject 
matter.  Hut  thèse  statements  hâve  been  so  elal)orate,  and  it 
may  be  said  so  discursive,  and  to  hâve  involved  the  preten- 
sions  of  the  parties  in  so  many  and  such  grave  ((Uestions  of 
law  and  fact,  that  it  is  essential  to  promise  tjbcir  examination 
by  spécial  référence  to  the  déclaration  and  pleadings  of  record, 
for  the  ]nirpose  of  dischtsing  the  real  issues  pn^sented  in  tlic 
cause,  as  well  as  of  settliïig  the  real  grounds  of  contention 
Ijctwecn  the  parties.    ïhe  parties  to  the  action,  as  (pmlified  in 
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thc  writ  and   déclaration,  are  Jolin  Connolly,   the   IMaintiff. 
aifiiinst    Julia    Woolrich.  otlierwise  called   Mistress   William 
Connolly,  /?'//>;  iinijt'urc  cl  usiiai  de  ses  droits,   the  Défendant, 
uiid  tl»(î   deelaration   then   contains  tho   followiiuç  avenneiits 
iiiul  allégations  :    that   Wiii.  Coiniolly,  in  LSO.'i,  at  Rat  River, 
Kiliaska,  or  Athabaska  Coiinty,  in  the  Hudson's  Bay  Terri- 
tnry,  inarried   an   Indian  wonian,  of  the  Crée  tribe,  or  nation, 
calli'd  Suzanne  Pas-i/c-Notn  ;    that   the   tnarriage   was  cele- 
lirateil  accordin<;  to  the  usages  and  customs  of  the  country, 
iiiiil  eould  not  be  otlierwise  celebratcd,  there  being  no  clergy- 
iiit'M,   or   niissionaries,  résident  there  at  the  time  ;  that  he  waa 
tlii'ii  a  elcrk  in  the  service  of  a  traveling  conipany,  called  the 
Xditli  West  Conipany  ;    that  thèse  parties  lived  together,  as 
Imsliiind  and  wifc,  continuously  and  happily,  from  the  titne  of 
tlicir  niarriage,  in  ISOÎÎ,  to  1832,  during  winch  period,  several 
tliildi'cn  were  born   to   thein,  of  whoni   the   Plaintif!' was  the 
tiist  bdiii  ;  that  no  contract  of  marriage  was  executed  bet- 
woen  thein,  at  their  marriage,  and,  consequently,  that  a  com- 
III  II  nii  II  lé  (le  6ie>i8,  connnunity   of  property,  was  established 
Intween  them  :  that  VV.  Connolly  had  accpiired  a  large  amount 
ot' it'fil  and  Personal  property,  during  his  marriage;  that  he 
ilitil,  at  Montréal,  on   the  .'ird.  of  June,  I84î),  leaving  a  large 
estate,  in  Lower  and  l^pper  Canada,  ail  of  which,  by  his  will, 
L'Xtcuted  in  184S,  he  bequeathed  to  Défendant  to  be  at  her 
(lis[)osal,  etc.  ;  that  upon  his  deatli  she  took  possession  of  and 
ii'tained  the  entire  property  :  that  Suzanne  survived  him,  and 
Wiis  entitled.  by  law,  to  one  half  of  that  entire  property,  as 
(■iiiiiiiiii  ne  en  biens  witli  him  ;  that  he  had  no  légal  power  of 
ilisposition  of  the  property,  for  more  than  one   hait"  thereof, 
and,  thcrefore,  his  request  to  Julia  Woolrich,   as  to  the  one 
liait"  of  the  property,  was  null  and  void,  and  of  no  etf'ect  ;  that 
two  of  his,  and  Suzanne's  chiMren,  wcre  l>aptised,  at  St.  Eus- 
tache,  on   the  lOth  Dectmber,  \K\\,  and  named,  respectively, 
Marie  and   Marsfucrite  :  that  Suzanne  died,  at   Rat  River,  on 
tlic  I4th  August,  I.SG2,  leaving,  issue   of  hei-  marriage   with 
William  Connolly,  several  children,  of  whom  Plaintitf  was 
oiic,  and,  as  such,  entitle  to  1  G  of  her  half  of  the  community 
[tnipi  rty,  or  1  12  of  ih-t  entire  property  bequeathed  to  Julia 
Woolrich  b}'  William  Connolly.  Wherefore  Plaintitf  eoncludes 
to  lie  declared  proprietor  of  the  l/<)  or  1/12,  and  that  Défend- 
ant do  account  to  him,  etc.  With  his  deelaration,  Plaintitf  tiled 
the  baptismal  certitîcates  of  his  two  sisters,  and  a  probate 
copy  of  the  will  of  William  Connolly,  to  which  a  list   of  his 
property  was  attached.    To  this  action,   Défendant   tiled  two 
lilias,  prefacing  eacli  with  a  protestation  of  a  déniai  of  the 
avcrnients  of  the  deelaration  ;  in  the  first,  specially  alledirincr 
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the  only  tiine  he  t;ver  vvas  luarrieil,  vv.is  wlion  lie  iimn-itd 
Julia  VVoolrich,  in  May,  1832,  after  whicli  tlu-y  )»ul)licly  cn- 
joyed  the  statun  of  husljaml  and  wifo,  to  iiis  deatli,  in  I.S4!i  : 
froni  that  tinu',  slio  t-njoyctl  tlic  status  of  liis  widow.  In  tlic 
second  plea  alledging  that,  l»y  the  prcvailinj^  hiw  of  the  Hml- 
son's  Bay  Territory,  forabovu  100  years,  and,  particuhirly,  ut 
Rat  River,  no  coniuiunity  of  property  oxiste(l  hctwcen  hiis- 
band  and  wife,  nor  could  reniilt  froni  a  inarriai^'o  theie  soleni- 
nised,  nor  was  it  created  by  any  hiw  or  custoni  ;  on  the  ooii- 
trary,  that,  by  the  said  prevailinj,'  lavv  of  ,ie  territory,  for 
above  100  year.s,  the  wife  had  no  share  or  interest  in  proper- 
ty acquired  V)y  her  husband,  and  IMaintifi"  could  not  invoke 
tlie   law  of  conimunity   of  Lower  CanaJa.    The  IMaintiffrc- 

Klied  specially  to  the  avernients  of  each  ])lea.    To  the  tlrst, 
e   replied   tliat,    ])revious   to  Defendant'.s  aUe^ed    niarria^e 
with   W.  (Jonnolly,   in   1832,  Suzanne   was   inarried   to  him, 
and  was  alive,  and  that  she  died   in    18(52.  To  the  Hecond,  hc 
replied  that  William  ConnoUy  was  a  native  of  Lachine,  in  tlie 
District  of  Montréal,  in  Lower  Canada,  and  never  rosided  in 
the  Hudson's  Bay  Territory  with  tlie  intention  of  permanent 
domicile;  that,  when  he  married  Suzanne,   he   was  a  clerk  in 
the  employ  of  the  North  West  Company  ;  that  he  returnecl  to 
Lower  Canada,  to  the  City  of   Montréal,  in  1831,  and,  tliere, 
became  and    was  permanently  dondciled   a  tins  death.  Tlic 
déclaration  and  pleailin^  hâve  been  given  above,  ip.s'tw/;/(/.s 
verbis,  to  prevent  as  far  as  possible  ail   misconee[)tiou  as  to 
Plaintift"s  demand.    As  to  the  objection  set  up  against  it  liy 
Défendant,   it  may  Ije  ju-emissed   that  this  action   is   in   its 
nature  of  no  unusual  character.    It  is  one  well  known  to  our 
jurisprudence  and  practice,  as  an  action  in  the  nature  of  uni- 
en  petit ùm  d'hérédité;  being  a  demand  made  by  an  heir  of 
his  mother,  for  lus  shai'e  of  her  estate  and  property,  whicli,  he 
allèges,  is   in  the  illégal  possession  of  Défendant.    Froni  the 
nature  of  the  action,  Plaintitt's  right  of  action  is  strictly  atHr- 
mative,  and  rests  prin.arily  upon  his  mother's  title  to  be  the 
wife  of  W.  Connolly,  and   upt)n  the  validity  of  her  marringi' 
with  him.    Therefore,  as  between  himself,  as  Plaintif!'  in  tlii^ 
demand,  and  the  resisting  Défendant,  as  the  holder  and  pos- 
sessor  of  the  claimed  estate,  under  a  particular  title  derived 
from   W.  Connolly,  there  can  be  no  conllict  of  succession  or 
estate  rights,  "  droits  successifs,"  as  to  the  estate  claimed,  nor 
as  to  the  nanie  or  quality  by  which  she   has  been  designated 
by  W.  Connolly,  in   his  conveyance  to  her  of  that  propeity, 
nor  as  to  the  status  which  she  may  assume  in  her  plea  of 
résistance  to  Plaintift"s  demand,  because  itis  manifest  that,  as 
to  the  estate  claimed,  which   is  averred  not  to  belong  to  lier, 
nor  to  W.  Connolly,  who  undertook  to  give  it  to  her,  the 
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ulli'^'cd  illt'pil  (lott'iition  an<l  hor  jJosHessioii  of  tlmt  ostatc,  in 
itsclt",  iiivolviiii,'  no  contention  or  question  of  porsonal  or 
iiiiitrinionial  status  or  otherwise,  tlian  as  any  stranger  to 
l'ifiintifl,  wlio,  aa  a  tnere  testamentary  lej^ateo,  slu»uM  witli- 
liolil  and  (letain  lus  pi-operty  t'roni  liini,  and,  hence,  lier  alleg- 
(m1  status  as  wit'e  or  widow  of  William  C'onn(j|ly,  cannot  enter 
iir  lie  niade  to  enter  into  tiiis  contctntion,  eitlier  substantially 
(ir  iiieidentally.  1  slwill  therefore  not  refer  to  it,  further  titan 
tu  <,'ive  Defentlant'sanHwer  to  7(Stli  interropitory,  .sa?'  les  faits 
et  iirlirlcs,  iti  wliicli  she  is  asked  :  "  Is  it  not  true,  that,  on  the 
ilciitli  of  William  Connolly.  you  took  possession  of  tlu; 
])ii)I)ertv  enumerated  in  (|uestion  T+th  !' "  (which  s])ecially 
dctails  the  pi'operty  of  wliieh  William  Connolly  died  possess- 
(ij),  and  to  wliicli  she  nnswers  :  "  Yes, asmy  rij^ht,  and  l»y  will 
(if  iiiy  latt'  Imsliand.  "  No  otlicr  riglit  or  title  is  sliewn  in  lier 
t'iivor  tlian  the  will.  In  tins  cotinection,  it  may  be  observcd 
tliat  Plîiintirt' had  no  interest  in  the  will  of  William  Connolly, 
fiiid  lias  claimed  no  part  of  lus  estate  of  proporty.  He  could 
not  therefore  take  conclusions  against  the  will,  which  uiight 
lie  valid  foi"  what  it  could  convey.  The  Plaintiff  claimed  lus 
slinre  of  his  mother's  \  of  the  community  of  property,  in 
lit'i'  riglit  of  cnmmuve  en  hicvs  with  William  Connolly, 
wliich  William  Connolly  had  illcgally  divested  lier  of,  con- 
tnuy  to  the  ti-ue  maxim  of  law,  "  mari  ne  peut  donner  par 
ttstament  (|ue  sa  moitié."  The  will,  therefore,  was  nothing 
iiiDie  than  évidence,  in  the  ca.se,  to  indicate  the  détenteur  of 
tlu-  property  .sought  to  be  recovored  by  Plaintift".  The  Defen- 
ilaiit,  therefore,  is  in  the  cause,  not  as  wife  or  widow  of  Wil- 
liam Connolly,  but  simply  as  his  te.stamentary  legatee,  as 
alleged  in  the  déclaration,  and  as  illegally  holding  ail  the  pro- 
pi'ity  of  the  community  which  was  in  William  Connolly's  pos- 
ï^L'ssion,  at  the  time  of  his  death,  which,  by  his  will,  he  con- 
vcyi'd  to  lier,  but  over  the  h  of  which  he  had  no  power  of 
disposition,  and,  therefore,  lier  averment,  in  lier  first  plea,  of 
liLT  status,  as  mentioned  above,  is  altogether  irrelevant  to  the 
issue  in  the  cause,  and  can  hâve  no  bearing  on  the  validity  or 
iiivalidity  of  Plaintiti's  deniand.  The  foregoing  are  conclusive 
ai'miiiients  against  the  first  preliminary  objection  taken  by 
Dt't'eiidaiit  in  his  factum,  when  lie  prays  the  dismis.sal  of  the 
action,  because  :  "  There  has  been  no  allégation  in  the  Decla- 
r<<f'i<m  of  the  niarrhuje  of  Jnlifi  Woolrich,  in  point  of  fact, 
iHiirl,  is  i.(/nored,  and  thourjh  proved  by  the  will  which  is 
<illciicd  in  the  Dedandion,  there  are  no  conclusions  to  hâve  it 
ihrliired  nxdl,  an<i  vo  sen*ence  of  nidlity  has  passed."  It  will 
'il' umiecessary  to  refer  to  this  again  ;  the  objection  is  futile. 
The  Defendant's  pleas  oppose  no  formai  gênerai  dénégation  of 
tlu'  averments  of  the  déclaration.  The  only  dénégations  pleaded 
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arc  iii  tlu'  rtVdniicnts  of  lier  plnvs.  'l'Iio  prcliifory  pntti'statioiis 
ot'  doriiiil  iiitnxliiciii^  tin-  Hultstiintial  uvi-rimiits  ol"  tlu-  ))li;is 
iXYKi  not,  iti  practieo  or  proocrlnr»',  tln!  t'(|uival('tit  of  tlic  j^eiit'inl 
issue,  ami,  if  Dcfoinlaiit  désires  to  put  in  issue  tlu-  seveml 
avennents  of  l'Iaiiitiffs  (leelai'ntioii,  tlu'se  sliouM  liave  Ikih 
Npecially  «leiiied  act'onlinj^  to  our  proceilure,  Ix-cause  altliou;.'li 
no  particular  forni  of  woids  is  rcMpiii-etl  in  any  plendin;,',  y<  t 
ev(!ry  tact  the  existence  of  trutli  of  wliieli  is  not  expcessly 
(lenied,  is  lield  aduiitteil.  Tins  is  a  stntutoiy  l'ide  of  liiw  iiiid 
procédure.  A  n'ference  to  tlie  declai-ation  and  pleas  sliows  ex- 
j)Iicitly  tliat,  apart  froui  tlie  particular  avernients  of  tlie  tiist 
plea,  in  relation  to  i)efeiidant's  alle^ed  niati'iinonin!  status,  us 
wit'«  or  widow  of  William  Connolly,  and  wliicli  liavinj,'  lui 
rcintioii  to  this  cause  iieed  not  be  uoticed  as  Iteiiij;'  witliin  tlif 
issue,  thc  oïdy  averuient  of  that  pit  is  restriete<l  to  a  neiratinn 
of  l'IaintiH's  spécial  avenuent  of  tlie  inarria^e  of  Williain 
Connolly  to  Suzaime,  and  that  iie^fation  is  in  tliese  tenus: 
"  8u/.anne  nover  was  niari'ied  to  William  Ooinioli^'."  To  tliut 
extent,  tlie  issue  oH'erod  liy  Défendant  may  lie  said  to  he  u 
travei'se,  liecause,  it  involves  tlie  real  and  crucial  issue;  of  tlic 
catise,  inasnuich  as  J'Iaintiti's  ri^lit  of  action  lian<rs  excliisivcly 
npon  tlio  inari'iaf^e  of  liis  motliei-  Suzanne,  witli  liis  fatlur 
William  Connolly,  anrl  upon  tlie  validity  of  tliat  maiTin},jc. 
The  second  plea,  raisin^  the  issue  of  the  existence  of  tlie  coin- 
munity  of  property  between  them  beinj;  alisoiutely  depeiidiint 
upon  the  main  issue  of  Suzanne's  niarii!i|ftj  with  William 
Connolly,  beconies  of  intei-est,  only  after  the  exist(;nce  ami 
validity  of  that  tuarria^e  shall  hâve  been  ascertaiiied  ami 
settled.  It  is  quitc  manife.st  that  the  substance  of  this  coiitiii- 
tion  resta  upon  circumstances  and  matters  of  fact.  The  provtil 
facts  of  record  whicli  admit  of,  and  are  susceptible  of  no  cou 
troversy,  will  be  stated  ni  liiniae,  ami  as  introductory  to  tiiu 
law  of  the  case.  It  appears  then,  that  William  Connolly  was 
bornât  Lachine,  near  Montréal,  in  Lower  ('anada,  aud  bi'oujfht 
up  by  his  parents,  who  resi  ied  there.  At  the  a^e  «if  lô,  lie  wn-- 
en^faged,  as  a  clerk,  in  the  scrN'ice  of  the  Xoi'th-West  Com- 
pany, an  extensive  and  wv'll  ic-iown  fur  com])any,  establislicd 
at  Montréal,  and  tradiiiir  lu  the  Northern  portions  of  this 
continent,  amongst  the  Indian  nations,  in  those  countries 
where  the  Company  had  a  number  of  posts  and  stations 
scattered  throughout  for  the  purposes  of  their  ti'vde.  Wii- 
liatn  Connolly  procceded,  froni  Lachine  to  the  Indian  coiiii- 
try,  in  1801,  accompanied  by  a  fellow  clerk,  Laroc<|Ue,  also 
engaged  at  the  ,same  tim((  in  the  same  service,  and  was 
stationed,  in  1808,  at  Rat  River,  in  the  Athabaska  couiitiy 
which  reached  to  witliin  .'ÎOO  miles  of  the  castern  foot  of 
the  Rocky  Mountains.    This    fort    was   2,000    miles    distant 
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finiii  N'ork  Kiu'tory,  tlic  jti'iiici{iiil  cstnlilislmiriit.  (tf  tin-  Hiid- 
sniis  l!iiy  ('(»y,  on  tin-  slioïc  ol"  tliiit  liiiy,  mihI  uvcr  l.'iOO 
miles  IVoin  tli»'  iiow  wcll  kiiown  Hcd  Uiv»'r  N«'ttl«'iiit'iit,  wliicli 
wiis  ii(»t  llicii  cstnlilislicil  nul  wliicli  wns  tlif»  a  wiMt'nifss. 
Tlic  Atliiilmskii  tMMiiitiy  was  kwiumI  mikI  occnpini  liy  an  In 
iliini  ti'il)»'  ch1I«.'<|  ('itcs,  wIm»  ain  dcsciilif»!  hy  accrtMlitt-il 
liisturians  and  writcis  as  n  powcrful  nation.  Wliilst  Wil- 
liiini  C'onnollv  was  stationed  •inioni'st  tlicnt,  in  I.S()."{,  accord- 
iii^'  to  liis  own  statcincnt,  niadc  niany  ycars  aftcrwai-ds  to 
liis  nc|tlif\v,  Mi-  .Insticf  Ayiwin,  in  Montréal,  a  witnt'ss  for 
tlii'  Dcrcndant,  and  wlio  rcpcats  liis  conversation,  Williau) 
("minolly,  l'IaintiH's  fathei-,  said  "  tliat  it  was  ditlicnlt  t'or 
liiin  to  conti'ol  tlie  Indians  in  tlu'ir  affaii-s  in  trade  witli 
tlic  wliites.  Tliat  lie  liad  to  <:»;t  a  woinan,  ir/iuni  hf  ironUI 
litirr  lu  hii//  froiii  lier  j'dfhrr,  so  tliiif  l/nif  innjht  li  ri'  tit(/ff/iei: 
Tliat  he  liad  ^nt  a  clii(!i'  wliu  luul  j^reat  interest  anion^  tlio 
liidians,  and  tliat  tliis  nian  liad  hoI<1  tlie  inotlier  (jf  Plaiiititl  to 
liiiii,  tlie  late  William  Connolly."  Tliis  so  called  wtanan  was 
Sii/.unne,  witli  wlioin  lie,  tlunct -l'orward,  coliabited  l'or  nearly 
:{()  years,  and  wlio  wns  tlie  niotlier  of  liis  chiidren,  IMaintift" 
lieiiitr  onc,  the  eldest,  liorn  dnrin<;  tliat  tinie.  The  IMaintiH' 
avers  tliat  this  connecti(Mi  was  a  valid  nianiafje,  accordinfj  to 
tl.f  liidian  usa;;es  and  custonis  ol' tlie  coimtry,  wliicli  is  jn'oveil 
liy  liis  t'ellow  ti'aveller  Laroc(]Ue,  wlio  .says,  as  tVoiii  jier.sonal 
kii(i\vled<fe  :  "  William  Connolly  niarried  tlie  Indian  wonian 
Suzanne,  at  Kut  Uivor,  in  1808,  accordinj^  to  tlie  custoni  of  tlie 
coinitry,  it  was  tlie  only  kind  of  niarria^e  tliat  could  be,  tliero 
were  no  priests,  or  ministers,  in  tlio  Nortli-Wost  country, 
wlieii  li(^  took  tliis  Indian  wonian."  It  i.H  esseiitial  tlieii  to 
kiiow  wliat  those  cnstonis  and  u.saijeH  wero,  and  wlietlier  thov 
('i)iistitnted  tlie  contract  of  marria^e  alleffed  by  Plaintiti".  As 
a  iiiatter  of  fact,  tliese  iisa^-s  and  customs  li.ive  been  ])roved, 
by  oral  testiniony  addviced,  wbicli  fully  and  ])recisely  corro- 
linrates  liistorical  testiniony,  in  establisliintj;  tliis  existence  as 
jacvailin^  amongst  tlio  native  aborij^ines  ^eiiernlly  of  Xorth 
America,  and  tlie  Crée  nations  in  particnlar.  Thèse  iisaifosare 
very  simple,  and  are  well  explained  in  the  follo\vin<,'  extracts 
froiii  the  évidence. 

XoKl- Annanck,  one  of  the  Plaintitt's  witne.sse.s,  says:  "I 
Clin  see  no  différence  between  the  marria^e  contracted  in  the 
l'atriarchal  a{.r"s,  and  those  contracted  at  the  présent  day,  in 
tliu  Xort/i  West,  amongst  the  Indians  :  tliat  is,  buying  the  ^irl, 
by  «ïiving  présents  to  the  father  niother,  or  brotlier  of  the 
bride,  and  sometimes,  by  exchanging  pre.sents.  This  i.i  ail  the 
iiiarriafre  rites  tliat  I  know  in  the  Nortli  West,  amongst  the 
Indians.  The  Chief,  or  the  Father,  will  never  consent  to  give 
.nvav  bis  dauffhter  to  anv  man,  as  a  wife,  without  those  inar- 
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ria<;e  riten,  because  they  consider  it  to  be  a  disgrâce  for  any 
giri,  without  her  fatlier,  or  lier  mother,  or  brothor  having- 
received  this  token  of  rnarriage,  to  live  with  a  man.  Chiefs 
of  tribes  are  generally  tirst  consulted,  aiul  any  one  seleet- 
ed  can  give  away  the  girl  upon  the  above  conditions.  The 
ceremony  consista  of  giving  away  and  acceptance.  Itis  not  nc- 
cessary  to  hâve  any thing  else.  A  man  cannot  legally  hâve  more 
than  one  wife  there,  but  the  Indian  chiefs  hâve  niany  wives. 
A  man  cannot  live  quietly  with  a  squaw,  in  that  eountry, 
without  the  performance  of  the  above  ceremony,  for,  without 
it,  the  brother  would  even  kill  his  sister,  and  it  would  be  a 
disgrâce  to  the  whole  famiîy.  The  Indian  customs  do  not 
differ  much  with  regard  to  niarriages."  He  also  says  the 
Indian  law  of  Marriage  is  as  above  stated  for  the  custom  of 
marriage.  Mazurette  answers  to  the  question  :  Question  : 
"  Quelle  était  la  coutume  du  pays,  pour  les  mariages,  à  cette 
époque  dans  ce  pays  '?  "  Réponne  :  "  La  façon  de  ce  p»iys-là, 
quand  un  bourgeois,  ou  uv  engagé,  voulait  une  femme,  il  allait 
trouver  les  parents  de  la  fille  qu  il  aimait,  leur  deniandait  s'ils 
voulaient  lui  donner  leur  fille,  pour  sa  femme,  et,  s'ils  consen- 
taient, il  l'habillait,  et  la  prenait  pour  sa  femme,  et  ils  vivaient 
ensemble  comme  tels.  "  On  cross  examination  he  says  : 
"  Presque  toute*  les  nations  sont  pareilles,  quant  aux  cou- 
tumes. On  ne  joue  pas  d'une  femme  sauvage  conime  on  veut  : 
on  sait  en  user  à  l'égard  des  femmes  comme  par  ici.  Je  n'ai 
jamais  vu  marier  un  bourgeois.  Un  homme  engagé  et  un 
bourgeois  donnent  des  présents  aux  parents  de  la  fenmie, 
pour  l'avoir  ;  s'ils  ne  paient  pas,  ils  ne  peuvent  pas  en  avoir.  11 
y  aurait  du  danger  d'avoir  la  tête  cassée,  si  on  prend  les  rilles 
de  ce  pays-là  sans  le  consentement  des  parents.  C'est  le  père 
et  la  mère  qui  donnent  les  femmes,  et,  s'ils  sont  morts,  ce  sont 
les  plus  proches  pai'ents."  Question  :  "Quand  vous  parlez  d'a- 
voir, ou  de  prendre,  ou  payer  pour  une  femme,  en  quel  sens 
parlez-vous,  est-ce  comme  mari  et  feinme,  pour  toujours,  ou 
(jue  pour  le  moment  ?  "  Réponse  :  "  Pour  toujours,  monsieur. 
Quand  ils  descendent  dans  ce  pays-ci,  souvent  ils  se  remarient 
à  Québec."'  Dupras  says  :  "  La  façon  de  ce  pays  est  que,  lors- 
qu'on avait  envie  d'avoir  une  femme,  on  allait  demander  au 
père  s'il  voulait  nous  donner  sa  tille,  et,  s'il  voulait  la  donner, 
on  allait  leur  acheter  quelque  chose,  par  reconnaissance. 
Ordinairement,  c'était  la  façon  du  pays  de  donner  un  jjrésent 
en  mariage.  Ce  n'était  pas  loisible  d'avoir  plus  d'une  femme 
Un  homme  qui  était  marié  comme  cela,  était  regardé  connue 
étant  bien  marié,  et  ce  mariage  était  regardé  comme  les  ma- 
riages d'ici,  et,  dans  les  mariages,  des  noces  se  faisaient  comme 
dans  les  mariages  et  les  noces  d'ici.  Les  Canadiens  se  mariant 
faisaient  des  noces  là  comme  ailleurs,  comme  il  était  impos- 
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sible  de  se  marier  autrement,  parce  qu'il  n'y  avait  pas  de 
])rr'tre8  ni  ministres  dans  ce  pays,  à  ce  temps-là."  QucMion  : 
"  Est-ce  que  l'espèce  de  mariage  qui  existait  entre  William 
Connolly  et  sa  femme,  Suzanne,  au  temps  que  vous  les  avez 
connus,  était  la  seule  manière  de  se  marier,  reconnue  dans  les 
pays  du  Nord-Ouest,  à  ce  temps-là  ?  "  Répovse  :  "  0\;i.  mon- 
sieur, c'était  justement  la  manièi-e  de  ce  temps-là."  Marois, 
Robertson,  and  Harriott,  both  the  latter,  Cliiet'  Factors  and 
well  experiencad  in  Indian  customs,  ffive  similar  évidence, 
whicli  will  also  be  found  in  the  testimony  of  Messire  Aubert 
hiniself,  a  missionary  priest,  for  several  years  aniongst  the 
Indians,  vvho,  on  being  asked  to  explain  how  marriages  vvere 
contracted  in  the  North,  up  to  the  time  when  priests  were 
there,  says  :  "  L'époux  offrait  aux  parents  de  l'épouse  des  pré- 
sents; quand  les  présents  étaient  acceptés,  ils  donnaient  en 
mariage  leur  fille  à  l'époux,  qui  la  prenait  alors  comme  femme." 
Theie  is  no  différence,  between  the  witnesses  of  the  two 
parties,  upon  this  subject,  which  may  be  called  the  external 
t'orins  of  Indian  marriages,  and  this  oral  évidence  is  given  by 
witnesses  who  speak  irom  their  actual  knowledge,  and  whose 
évidence  coïncides  with  the  historical  évidence  above  referred 
to.  Together,  they  establish  the  fact  that,  according  to  the 
Indian  laws  and  custom,  such  connections,  formed  in  this 
nianner,  were  man-iages,  and,  hence,  it  is  undeniable,  that  the 
connection  formed,  in  this  way,  between  William  Connolly 
and  Suzanne,  and  as  described  by  William  Connolly  hiniself, 
Wiis,  to  ail  intents  and  purposes,  a  marriage  contracted  accord- 
ing to  those  laws  and  usages  which  were  the  prevailing  law 
of  that  country,  the  lex  lori  eontradus.  And  thej  shew  that 
the  connections  formed  in  this  manner  were  not  the  mère 
coupling  together  of  the  parties,  but  were  the  actual  effect 
and  resuit  of  the  custom,  by  which  the  woman  was  acquired 
fiom  her  parents,  or  family,  by  the  purchaser,  by  a  contract, 
wliich  carried  their  parent's  cons(;nt,  and  her  approbation, 
with  it  as  the  constituents  of  the  contract,  exactly  as  stated 
liy  Widiam.  Connolly:  "  hewhad  to  buy  Suzanne  from  her 
father,  so  that  they  might  live  together."  There  was,  indeed, 
no  other  way,  as  is  proved  by  Larocque  and  other  witnesses, 
of  forining  a  marriage  ;  there  being  no  priests^  or  ministers, 
thore,  when  William  Connolly  married  this  Tndian  wonian. 
Roman  Catholic  priests  tirst  settled  at  Red  River,  in  1M19. 
Tlie  fîrst  permanently  established  pi'otestant  clergyman  was 
lit  Red  River,  in  1821..  ïhe  Hr.st  clergyman  in  tiie  interior  was, 
in  188S,  when  the  Roman  Catholic  prie.sts,  Messires  Blanchet 
l'Ud  Duniaine,  are  reported,  by  Mr.  Harriott,  to  hâve  passed 
liiin  at  Edmonton,  on  the  Saskatchewan,  near  the  Rocky 
Mountains.    The  first  priest,  at  Ide  à  la  Cvoshp,  was  in  1H4M. 
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Mr.  Hjirriott  .says  lio  ncvcr  hoiinl  of  Jiny  jiricst,  or  Roniaii 
('Utliolic  Missionary,  liavin;.f  residcil  at  aiiy  ol'  tlie  H.  li. 
('oiiipany's  posts,  pri'vious  to  1840.  Ht'  iievor  hcard  ol'  aiiv 
pcrsoii  lieiiii;  niarried,  Ity  priosts  or  clorgymcn,  in  tho  Nortli- 
W«'st  'IVrritory,  ])n'vions  to  LSOO,  and  no  priosts  wore  tlu-rc 
wlu'n  Iio  wvui  tht'ic,  in  1(S()!>.  H(>  also  adds,  that  lie  ncvcr 
heard  ot"  any  ]ierson  Ix-'inif  niarried,  at  York  Factory,  or  Nor- 
way  Honsc,  or  at  any  otlier  post,  t)M  tlie  Saskatohewan,  hy  a 
re.sident  cler^yinan,  prcvions  to  1817:  and,  iinally.  tlioi-e  in  tlie 
nutliority  ot'  Mr.  Hopkins,  llie  officiai  aj^ent  of  tlie  H.B.  C\)nipv.. 
ut  Montréal,  who  proves  tliat  tliero  weie  no  cler<i^3'nien  wliat- 
ever  in  the  Noitli-VV'est  comitry,  in  I80.*i.  It  niay,  theret'ore, 
ho.  assmned,  as  an  incontrtjvertihle  tact,  tliat,  at  the  tinie  of 
William  (.^ninoUy's  niarria^e,  and  for  years  afterwards,  there 
was  no  cler<;vnian  of  anv  denominatiim,  liy  whose  niinistrv. 
niarriages  e(a.ld  lie  solenini^-ed  in  thèse  c*nintri<'.s.  It  is  tnie 
that  the  Hudson's  Hay  C'oiiip.  did  sanction  niarria^es  Viefoic 
('hief  Factors,  in  the  alisence  of  eleiifvnien.  But,  Mr.  Hopkin.s 
state.s  tliis  remilation  onlv  came  into  force  in  1847.  .ludije 
Johnsons  évidence  is  veiy  vatjne,  lait  does  not  jireeede  1817. 
whilst  it  is  ineontestably  established  that  the  first  cler^ymaii. 
at  lîed  River,  was  in  1818,  or  181}),  and,  in  the  interior 
stations,  twenty  years  afterwards.  The  évidence  is  précise 
and  not  contradicted,  that  re^isters  of  marria^e  were  tuiknowii 
in  tliose  eountries,  and  that,  therefore,  tliere  etnild  be,of  course, 
no  act  of  célébration  of  niarriaijfe,  in  otlier  words,  no  certificate 
of  refjcistry  of  sucli  marriajrcs,  and,  especially,  none  of  that  of 
William  (yOiiiioUy  and  Suzanne.  William  Connolly  is  reported 
to  hâve  tolil  the  witne.ss,  Mr.  .lustice  Aylwin,  that  lie, 
William  C'onnoUy,  was  aliout  18  years  old,  in  the  Jndiîin 
countrv,  wlicn  lie  fonnd  it  lu'ces.sarv  to  tirf  a  'iro)iKtn,  no  ihal 
ilicji  nii(f/if  liir  iofietlier.  tm(\  that  a  chief  sold  the  motlier  of 
l'iiiintitt,  to  wit.  Su/iiiine,  to  him,and  that  lie  was  I4()r  loyenrs 
olil,  and  lus  Iiidian  womau  aliout  l'2,  when  IMaintiH' was  boni. 
Tliis  is  an  error.  The  l'iaiiititl',  the  tirst  cliild  of  the  marriasje, 
was  born  -n  1805,  and  baptisedms  of  the  a^je  of  eight  yefirs, 
in  1818,  as  stnted  in  the  Acti'  ilf  haptnnc,  sijj^ned  b}'  Willinni 
Connolly,  his  fatliei',  who  must  be  supjwised  to  bave  {riveii  liis 
child's  a}T«'  for  entry  in  the  re«i;istry.  If  William  Connolly  was 
14  or  15,  and  Suzanne  about  12  at  this  birth.  iii  1805,  Wil- 
liam ('Oiinolly  must  hâve  commenced  bis  service  with  tlie 
Company  at  10  or  11  years  of  a^'e,  in  1801.  and  was  of  tlio 
ajje  of  12  or  18,  at  his  marriap»  with  Suzanne,  in  1808.  Wil- 
\'„M\  Connolly  told  also  the  witne.ss  Aylwin,  that,  havinuf  yot 
this  Indian  woinan,  "  lie  liad  sonie  diHiculty  with  the  fatlier. 
in  his  traile,  that  npon  the  strenjj^th  of  it,  my  nncle  had  beeii 
olili^ed  to  use  violence   to   the  fatlier,  after  beatiiiif  liim  well, 
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lie  liad  liocoinc  tniotalilo."  Now,  ail  tliis  in  connection  with 
tlu'sc  afTcs,  is  vory  puérile,  wlicn  it  is  estal'lislied  dlitcr  tliat, 
at  lus  niarriage,  W.  (^)nn()lly  vvas  17,  antl  Snzniuie  15.  At  a 
niuch  nearer  period  to  tlie  event,  tlian  tlie  tinie  oi"  his  rejxnt- 
ed  conversation  with  judire  Avhvin,  at  Montri'al,  at'ter  \KV2, 
and,  whilst,  William  Connolly  was  in  tlie  Indian  coutitry,  at 
his  thon  post,  befoi-e  that  year,  with  his  wit'e  and  children 
aliout  hini,  he  told  Mi*.  Ainiaiicc,  tlie  witness,  "  st>verul  tinies, 
that  slie  was  his  wife,  and  the  niothei-  ol"  his  children,  and 
tliat  he  had  been  niarried  to  lier,  accordin^^  to  the  cnstoni  of 
the  countrv,  that.  at  that  time,  he  was  17.  and  she  was  15, 
wlien  thev  were  niarried."  Aft«'r  his  ictnrn  to  Montiial,  Wil- 
liam Connolly  stated  to  the  witness  Marie-Ltmise  Poulin,  his 
nièce,  in  \H'M,  a  witness  for  Défendant,  who.  havinjjf  olt.served 
to  him  that  he  was  niarried  (that  is  to  Sii/.aiine),  he  replied  : 
"  I  was  only  17  vears  of  am;  tlien,  etc."  The  connected  ai^es 
are  moreover  si'ttled  hy  the  Burial  certiticates  of  record  of  the 
liarties,  wliieli  statetl  their  respective  afjjes  at  their  death.  The 
i)irtli  of  their  cliild,  in  1805,  was  a  manifest  proof,  that  lepil 
iiiipuberty  did  not  cxist  physically  at  the  time  of  their  mar- 
ria^e,  nor  for  9  montlis  previous.  Verifyin^  what  lias  been 
(|uaintly  observed,  liy  a  Krcnch  «Jurist,  that  "  le  défaut  de 
1  àn'e  est  une  espèce  d  impuissance,  mais  dont  le  remède  est  à 
la  disposition  de  la  nature."  With  tliis  évidence  adduced  by 
IMîuntirt'.  and  not  rebute»!  by  l^efi-ndant,  it  may  be  assumed 
as  settle<l.  that  William  (\uinol!y  and  Suzanne  were  validly 
niarried,  in  liS():},at  Rat  Rivi-r,  aectirdiiisi;  to  the  Indian  usa^j^es 
and  custor.is  of  the  countrv  :  that  they  were  respectively  of 
tlie  ajfes  of  17  and  15,  at  the  time  of  their  niarriai;e  ;  that  it 
could  not  be  solemnised  in  an\'  othei'  form,  tliere  beins;  no 
clei'i'vmen  in  the  countiv  at  the  time  ;  that  re<:isters  of  mai- 
riaf;e  were  unknown,  at  the  time,  and  foi'  maiiy  years  after, 
and  that  the  i^arties  wi're  lidhih's,  alflioui^h  within  the  ai>fe  of 
iiiiijority,  accordiiiij  to  the  laws  of  tliis  coinitrv.  and  of  Knir- 
iand.  The  marria<j;e  havin»;  been  .so  contracted,  the  eii<|uirv,  how 
siieh  marria^es  were  consiileicd  aiiioii<,jst  the  ])eople  in  tho.s(> 
coiintries,  and,  particularly,  amon<çst  the  whitfs,  who  wer«> 
tliere.  niust  be  discu.s.sed.  Tpon  this  point,  M.  Harriott  says  : 
'  Wiieii  I  say.  maiTied,  I  niean,  accordiiiL,^  to  the  ciistoiii  of  the 
couiitry,  wliich  was,  by  an  airivemeiit  betweeii  the  father  ol'the 
jLrirl,  and  the  jierson  who  was  iifoini;  to  take  the  <;irl  to  wife. 
\Ve  lived  as  niarried  people  wheii  mairied  this  way.  1  consitler- 
ed  it  as  biniliii<;as  if  celebrated  by  an  arehliishop.  I  was  mar 
ried  after  the  custoiii  of  tlu'  countrv  my.sflf.  It  was  not  cus- 
toiiiary  for  an  Kuropean  to  tnki'  more  tlian  one  wife.  It  was 
Uni  customary  for  an  Kuropean  to  take  one  wife,  and  diseard 
lier,  and  tlien  take  antither,  The  marriaij;c,  nccordinff  to  the  cu«- 
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toni  above  described,  was  considère»!  a  niarriage  for  life.  I 
considered  it  so.  I  know  of  hundreds  of  people  living  and 
dyin^  with  tlie  wonuin  they  took  in  tlmt  way,  and  withont 
any  other  fonnalities.  Aceording  to  niy  opinion,  tliis  inar- 
riage  lasted  during  the  lifetinie  of  the  parties,  is,  as  hindingu 
nianner  as  if  inarried  l»y  a  elergynian."  Marois  says  :  "  t'^n 
lionmie,  par  là,  ne  pouvait  pas  prendre  plus  (|u'une  femme,  et 
nous  remaniions  cette  union  comme  l'union  de  mari  et  fennne 
par  ici,  et  union  aussi  sacrée.  J'ai  été  marié  là  moi-même,  à 
la  façon  du  pays.  .l'ai  vécu  vingt-trois  ans  avec  elle,  et  elle 
est  morte,  il  y  a  huit  ans  passés.  Quainl  on  voulait  se  marier, 
dans  le  Nord-Ouest,  il  fallait  demander  au  ])ère  et  à  la  mère  de 
la  tille  <|u'on  voulait  avoir,  et,  s'ils  consentaient,  on  demandait 
au  V)ourgeois  la  permission  de  se  marier,  et  c'était  là  toute  la 
cérémonie,  et,  après  cela,  nous  nous  considérions  connue  mari 
et  femme  légitimes,  conum;  ici,  comme  si  nous  étions  mariés  à 
l'église."  Mazurette  says:  Question:  "Est-ce  (jue,  sous  ces 
circonstances,  c'était  loisible,  ou,  à  votre  connaissance,  est-ee 
que  c'était  permis  de  prendre  plus  d'une  femme,  dans  ce  pays  r 
Jiéponna  :  "  Xon,  monsieur,  ce  n  était  pas  permis,  cette  sorte 
de  mariage  était  respectée  .solennellement;  un  lionune  engagé 
respectait  la  ftnnme  d'un  bourgeois  comme  si  elle  eût  été  la 
première  fennne  du  pays."'  And,  Dupras  is  e(iually  explicit  : 
Un  homme  ne  pouvait  pas  avoir,  dans  ce  pays,  plus  d'inic 
femnie,  et  elles  conservaient  plus  scrupuleusement  leur  hon- 
neur. J'ai  .souvent  vu  d'autres  nations  faire  des  mariages  dans 
ce  pays,  et  je  parle  de  cette  coutume  avec  connaissance  :  j'ai 
été  souvent  moi-même  à  des  noces."  Question  :  "  Si  vous  vous 
étiez  marié  dans  ce  pays-là,  et  si  vous  aviez  amené  votre 
femme  dans  le  Bas-Canada,  e.st-ce  (|Ue  vous  .seriez  content  de 
rester  satisfait  de  votre  mariage,  selon  la  coutume  sauvage, 
ou  si  vous  vous  feriez  marier  de  nouveau?"  Réponse:  "Je 
ne  me  ferais  pas  marier  de  nouveau,  je  serais  satisfait  «lu 
premier  mariage."  Question  :  "  Cro^'ez-vous  (pie  l'Kglise  sera 
aussi  satisfaite  (|Ue  vous  du  premier  mariage.''"  Réponse: 
"Oui,  certainement,  d'abord  que  ce  serait  fait  avec  bonne  foi 
et  consentement,  c'est  au.ssi  bon."  Annance  saysthatan  Indian 
chief  might  hâve  more  than  one  wife,  becau.se  they  can  sup- 
port a  number  of  them,  but,  vvhite  nien  caïuiot  hâve  more 
than  one  wife.  there  is  no  polygamy  amongst  white  people, 
the  law  of  the  civilised  people,  that  is  of  the  whites,  and  of 
the  Company  over  their  .servants,  is  against  it.  Annance  adds  : 
"  I  do  not  mean  to  .say  there  is  any  pol^'gamy  aniong  whiti' 
people  marrying  squaws.  I  bave  never  known  an  instance  of 
a  trader,  or  clerk,  having  two  wives  ;  I  never  knew  or  heard 
of  a  man  and  wonuin  living  together  in  the  North  West, 
withont  being  marrie<l."   Messire  Aubert  having  spoken  of  \V. 
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C's.  niarriage  witi»  Suzanne  is  asked  :  "Quelle  sorte  de  ma- 
riage est-ce  {  "  Réponse  :  "  Celui  ()ui  était  en  usage  alors  pour 
tiijit  le  inonde."  Queslioii  :  "Est-ce  un  mariag(>  reconnu  par 
l'Kglise,  ou  par  K's  lois  civiles,  en  aucun  cas  tjuc  vous  pouvez 
rapporter?"  Ké/>onse  :  "Pour  la  légitimité  du  mariage,  on 
le  considère  comme  valide,  dès  <|u'on  se  conforme  aux  usages 
admis  dans  le  pays  où  l'on  se  marie.  Je  n'ai  pas  eu  occasion 
d'examiner  cette  (piestion  sous  le  rapport  civil."  Quentum  : 
"  Savez- vous  que,  bien  souvent,  les  chefs  ont  plusieurs 
t'emmes  ?  "  Réponse  :"  Vo\xy  les  chefs,  natifs,  nés  sauvages, 
0 fst  vrai,  mais  pas  pcnir  les  blancs.  Je  n'ai  jamais  connu  de 
liuuig.'ois  de  la  compagnie  en  avoir  plus  qu'une."  And  M. 
Justice  Johnson,  after  remarking  upon  the  tlegraded  condi- 
tion of  vvoman,  amongst  the  Indians,  adds,  speaking  of  the 
Indian  country,  this  condition  of  things  does  not  exist  amongst 
the  lùiropeans,  and  their  half  breed  descendants,  who  are  or- 
df'Hy  and  subnnssive  people,  and  l'ecognise  the  Christian  tJ)li- 
gations  of  n)arriage.  This  would,  of  course,  apply  to  the  Bri- 
tish  and  French  Canadians,  who  resorted  to  the  countrv, 
Hopkin.i,  Judge  Johnson,  and  Messire  Boucher  refer  to  the 
iinnioral  habits  of  the  people,  at  Red  River,  during  the  more 
récent  times  of  which  they  speak,  but,  the  évidence  adduced 
liy  plaintiff  of  the  moral  habits  and  marriage  obligations  of 
the  older  tinjes,  e.stablish  the  fact  that  the  concubinaire  and 
meretricious  habits  of  later  times  were  not  the  marriages  of 
pi'ovious  years,  and,  even  Larocquc;,  defeiidant's  witness, 
wliitse  testimony  is  so  plainly  partial  and  unreliable,  honestly 
adniits  that  marriages,  betvveen  white  men  and  In/iians,  were 
cniisidered  valid  and  binding  between  them  for  life,  and  that 
palygamy  was  not  practi.sed  or  pernùtte(l  amongst  the  whites. 
lie  mentions  two  instances  oî  white  persons  of  station,  who 
iiad  meretricious  connections  with  Indian  women,  but  he  «loes 
iKit  jiresume  to  add  that  thèse  persons  had  tnken  the  women 
ils  wives,  according  to  the  indian  eustom,  or  that  they  were 
known  or  recognised  as  such.  IJnfortunately, meretricious  con- 
nections of  the  kinil  spoken  of,  are  not  wanting,  even  in  civi- 
lised  Society,  but  such  immoral  coiuiections  do  not  establish 
polygamy  then;,  if  the  chiefs  might  hâve  .several  women,  in 
tliiir  lodues,  called  wives,  who  were  in  fact  merelv  st'rvants. 
Tlif  Christian  law  of  the  white  and  civili.si'd  man,  which  was 
supported  and  enforced  by  the  param«)unt  régulations  of  the 
conipam'es,  was  coexistent  with  this,  and  maintained  the  Chris- 
tian and  moral  obligation  of  one  wife  for  life,  as  the  gênerai 
iule  of  marriage  obligation,  in  the  Indian  comitry,  amongst 
the  whites,  in  their  marriages  with  indian  womc^n.  This  is 
the  marriage  as  known  in  christendom,  and,  therefore,  the 
Christian   man's   marriage,  with  an  Indian   woman,  under  the 
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iiilluL'iice  ut'  tlii;  christiiin  l'ule  aliovo  advertc'l  to,  in  a.  couiitiy 
wluTo  polyirmny  was  partially  allowed,  wouM  nut  bc  poly<j;a- 
mous,  iiuless  l)utli  parties,  tlie  luan  and  wornaii,  ootli  prot'cs- 
st'd  tliL'  faith  wliich  allowed  pulyrfain\%  as  was  the  caso  in 
Hydu  vs.  Hydc,  who  acUnowledj^od  poly^ainy,  as  the  basis  and 
essence  of  tlieir  niari-iai^e,  when  it  took  place.  Tliis  was  not 
the  case  ot"  tlie  cl»i"istian  wliite  iiian,  who  inarrietl  an  Indian 
wonian,  whilst,  on  tlie  other  hand,  Hyde  and  his  wit'e,  were 
both  inornions,  an  1  inaiTied  as  such,  reeoifnising  polyganiy  as 
part  of  their  t'aitli.  Froni  the  ovichuice  adduced,  polygamy 
was  unknown  ainongst  the  wliites  ot"  the  Indian  countiy,  on 
the  contrary,  the  inarriage  and  obligations  ot'  Christian  lit'e 
prevailed  auiongst  theni,  in  their  inarriages  with  Indian 
wo»nen,and  the  parties  were  always  known  and  acknowledged 
as  nian  and  wit'e.  This  boing  the  considération  «nitertained  in 
that  countrv  ot'  such  niarriages.  It  is  nierely  necessary  to 
add,  t  *  ■  niarriage  of  William  Connolly,  the  Christian, 
with  ti.  ■•"n  wonian  Suzanne,  was  so  considei'ed,  in  the 
Indian  j  ..■J.iy,  by  ail  who  saw  and  knew  thein,  and  with 
whom  they  harl  occasion  to  hâve  intercourse.  It  appears  that, 
durin^i;  iii ,  servici  in  the  North  West  Company,  William  Con- 
nolly w.is  iii'_  ed,  i  ,>iii  one  part  to  another,  as  the  nccessities 
of  his  service  retiuivêd.  fn  1802,  lie  was  at  Rat  River,  after 
that,  at  Ile  à  la  ('rosse,  in  1807,  lie  was  at  Cuniberland  House, 
wliere  lie  resided  foi'  a  year  or  two,  afterwards,  at  Little  Slave 
Lake,  and,  at  other  stations,  until  the  union  of  the  North 
West  ami  H.  !>.  Company,  in  181!).  Hi.^  then  eiitered  the 
service  of  tlio  H.  B.  Company,  and,  as  before,  was  shifted 
al)out,  in  that  service,  from  one  post  to  another,  on  both  sides 
of  the  Rocky  Mountains,  until  his  departure  from  the  country, 
in  1831.  At  ail  thèse  )K)sts  and  stations,  his  résidence  was 
tem[)orary,  ouly  as  the  servant  of  the  company  ;  but,  ail  this 
timc,  lie  was  acconipanied  Ity  Suzanne  and  their  children.  At 
ail  thèse  places,  mu  I  by  ail  persons  with  whctm  lie  and  Suzanne 
associated,  during  the  long  period  of  80  years,  they  were  iii- 
variably  known  and  acknowledged  as  man  and  wife  ;  repute 
upun  this  point  eould  not  be  more  constant.  Mazurette  .says  : 
"  Madame  Connolly  était  connue  entre  les  Bourgeois,  et  entre 
tous  les  engagés,  comni!'  la  femme  de  William  ( 'onnolly.  Il  y 
avait,  dans  C(^  temi;s-là,  des  autres  Injurgeois  (pli  restaient  là  : 
MacTavish,  MeCilvray,  Mclvenzie  et  McCloud  ;  tous  ces  l»our- 
geois-là  avaient  des  femmes  dans  la  fa<,'on  du  pays:  entre 
t(»us  ces  bouigeois,  Mme  C'onnolly  était  connue  comme  la 
femme  de  Wm.  Connolly,  et,  (piand  ils  descendaient  au  fort 
William,  c'était  reconnu  entre  eux  (px'ils  connaissaient  tous 
leui's  femmes.  (^Miand  même  cela  arriverait  hier,  je  ne  nu;  sou- 
viendrais pas  mieux  de  ce  que  je  viens  de  dire.  A  cette  épo<|Ue 
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où  je  piU'K',  il   il  y  iiviilt  ni  iiiiiii.itivs  ni   i.iftiL'.s  «laiis  Ir  pays.' 
Dnpms  says  :  "  Quami  j'ai  connu   Connolly  pour  la  prcinitTo 
t'ois,  il  était  pour  la  conqw^nic  <lu  Nord-i  iucst,  et   moi  j'étais 
pour  la  compagnie  de  la  baii'  d'Huilson.     Pendant  cpiatre  ou 
fine]  ans,  j'ai  eu   occasion  de  voir  Connolly  tous  les  ans,  et  je 
l'ai  rencontré  très  souvent,  et,  une  t'ois,  j'ai  été  pre.s(|ue  deux 
mois  dans  sa  compagnie,  il  y  avait  là,  c'est-à-dire  au  N.-O., 
tous  les  ans,  une   assemhlée  de    liourgeois.     C'est    là  (]ue  j'ai 
connu   Madame   MacCJilvray  et  son  époux,  à  ce  temps-là  ;  et, 
pendant  tout  le  temps  «^ue  j'ai  connu    Monsieur   et  Madame 
Connolly,  j'ai  entendu    Monsieur  C(mnoliy  Uii-mème  médire 
que  c'était  sa   femme,  et  elle  était  connue,  par  tous  les  voya- 
geurs, pour  la  femme  de  Monsieur  Coiuiolly.  "  Question:  "  Le 
temps    sus-mentionné   (pie    vous   avez    rencontré    Monsieur 
William  ConnoUj'  et  sa  t'ennne,  à  l'Ue-à-la-Crosse,  (piand  vous 
étiez  enseujble  p(mr  deux   nu)is,  (pielles  persoiuies  y  avait-il 
dans  ce   poste  du   fort  de  l'Ile-à-la-Crosse  ?  "  Répimsa  :  "  Le 
lîourgeuis  de  cette   place   était  William   Connolly.   Plusieurs 
fois  j'ai  rencontré  Connolly  avec  plusieurs  bourgeois,  et,  (piel- 
(juefois,  il   .se  trouvait  huit  à  dix  bourgeois  avec  lui,  j'ai  vu, 
à  divers   temps,  en    compagnie  de    Madanu;    \Vm   Connolly, 
plusieurs  dames  des   tM)urgeois,  nommément    Madame  Mac- 
Tavish,    Madamiî    Hird,    Madame    Mai  Donald,   Madame    Mac- 
(îilvrav.  Madame  John  Clark  ;   toutes  ces  dames  étaient  sau- 
vage.Hses  et   mariées  à  la  t*a(;on  de  ce  piws."  Qiiei^tion  :  "  Kst- 
(H'  (|ue  William  Connolly,  et  sa  t'ennne  Suzanne,  ont  vécu  pai- 
sibleuïent,  et  au   vu  et  su   de  toute  Imir   famille,  prenant  la 
(jualité  de  inari  et  femme,  ])tindant  le  temps  (pie  vous  les  avez 
connus/"  Réponse:  "Oui,  Mor  'eur."    Dame  Fanny  Boucher 
siiys  :  "  J'étais  moi-même  mai'iee  dans   le  ten\ps,  et  mon  mari 
('tait  bourgeois  au  fort  Cunil)erlanil,  le  fort  Cundierland  (!st 
entre  l'Ue-a-la-Crosse  et  la  Rivière- lvo<ige.    William  Connolly 
avait  une    femiii  ■  là,  et  je  ne  nu;  souviens  pas  de  son  nom,  il 
u  avait  qu'unie  .seule  femme.     J'avais  l'habitude  de  faire  visite 
iliuis  sa  maison,  moi   et  mon   mari,  souvent.  Le  père  de  mon 
iiiaii  était  le  premier  maître  dans  le  fort,   \villiam  Connolly  ne 
ma  dit  rien,  par  rapporta  la  perpoiuie  avec  (pii  il  était.  Dans  le 
Nord,  elle  (^William  Connolly  s  wife)  passait  toujours  sous  le 
nom  de  Madame  Connolly,  femme  de  William  Connolly."  Marois 
and  other  witucsses  contirm  this  évidence,  'l'his  réputé,  accor- 
ding  to  the  testimony,  extendeil,  uninterruptedly,  through  a 
long  period  of  years,  in  th»'  Indiau  country,  from  the  time  of 
William  Connollv's  marriasfe,  until   lus  final  departurc  from 
tliat  country,  and  coveivd  ail  parts  of  the  country,  and  wns 
ri'crived  and  believed  by  ail  the  hoari/cois  et  eiK/oi/és,  in  fact, 
l'V  ail  the  wliites  there,  except,  possibly,  Defendant's  intimato 
trietid  and    witness,  Larocque.    In   addition   to  this  gênerai 
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réputation  of  tlicir  l)oiniç  inan  aud  wit'e,  William  Coiuiolly 
himself,  constaiitiy  nwl  persistently,  adinittcd  tho  saiiio  tact, 
and  acknovvledfçed  Suzanne  as  \m  wife.  The  évidence  oF 
Jud^e  Aylwin,  Défendants  witness,  estahiishes  tliis.  Marois 
say.s,  tliat,  in  1<S()M,  -'lie  «tyled  lier"  via  femme.  Mr.  Roliert- 
Kon  says,  Su/anne  was  introiluced  to  hiin  as  Mistress  Connoliy, 
and  that  slie  passed,  at  «lifferent  posts  \vlit?re  lie  met  lier,  and 
was  universally  acknovvledged  tliere,  as  liis  wit'e.  Mr.  Harriot 
says,  that  lie  treated  lier  as  such,  and  callerl  lier  lus  wit'e,  and 
that  William  Conn:)lly  told  him,  several  tinie.s,  that  «lie  was 
liis  wife,  and  the  mother  of  liis  chiMren.and  that  he  had  been 
married  to  lier  aceordiiig  to  the  custom  of  the  coniitry.  Tinsse 
admissions  and  others,  spontanef)Usly  inade  hy  William  (-on- 
nolly,  cover  the  wliole  period  of  his  cohabitation  with  Suzanne, 
as  well  before  as  after  his  return  with  hcr  to  Canada,  in  the 
winter  of  1812.  wlien  he  brought  down  Plaintitt' with  him  to 
Québec,  and  had  him  baptised  there  ;  wliere  William  Connolly 
wintered  and  lived  with  Mrs.  Delamar,  his  sister,  and,  at  the 
same  time,  Julia  Woolrich  came  also,  from  Montréal,  wherc 
she  was  living,  and  spent  the  winter.  Judge  Aylwin  say.s  : 
"  At  that  time,  it  was  understood,  anioniç  ail  the  faniily,  that 
is  to  say,  my  fatlier  and  mother,  my  aunt  Delamar,  and 
uncle  and  Julia  Woolrich,  that  there  would  be  a  marriai^o, 
wlieiiever  my  uncle  could  return  to  (!!anada,  and  get  rid  of 
the  [ndian  country."  No  otlier  person  of  either  family,  Wool- 
rich or  (yonnolly,  lias  adverted  to  this  en<rafjement,  wliich  is 
sutficiently  important  to  hâve  been  referred  to  by  some  of 
theni.  Elisabeth,  Defendant's  sister,  does  not  hint  at  it,  and 
Défendant  her.self,  liaving  fuU  opportunity  in  answering  the 
interroi^atories  propo.sed  to  lier,  for  ail  the  circumstanees  of 
lier  connection  with  William  Connolly,  does  not  say  a  word 
about  it,  except  Judge  Aylwin,  the  only  person  who  mentions 
it,  is  Elizabeth  Macdougall,  a  witness  for  Défendant,  whoso 
testiinony  is  (juite  contradictory,  and  untrust-vvorthy,  who, 
on  boing  eross-e.^amined,  in  regard  to  this  ent^ageineiit,  so 
positively  referred  to  in  lier  examinatioii  in  chief,  says  : 
"  I  don't  know  when  it  took  place,  but  I  remember  it  was  the 
carrent  talk;  I  did  not  hear  of  it  from  the  family,  but  only  as 
a  flying  report."  Judi^e  Aylvvin  refers  to  it,  as  biàng  under- 
stood, at  that  tinie  meiitioned  by  him,  when  the  Judge  was 
about  G  years  of  âge  ;  on  référence  to  the  <leposition  of  Judge 
Aylwin,  taken  in  Noveuiber,  1865,  lie  déclares  hiinself  to  bo 
tifty-nine  years  of  âge,  which  would,  in  1812,  make  him  about 
t)  years  old  ;  at  this  early  âge,  it  is  probable  that  this  witness 
took  very  little  interest  in  such  affairs,  and  it  is  possible,  that 
after  so  long  an  interval,  which  may  liave  lieen  confounded 
with  the  unclerstanding  rcferriid  to.     It  is  évident  that  it  had 
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no  inipresaioii  on  William  Connolly,  who,  at'ter  lus  return,  in 
|<Si;},  coliabite(J   with    Suzanne,   in   tho  Itulian   conntry,  ac- 
kiiowletlged  lier  as  his  wit'e,  as  bet'ore  his  visit  to  Québec,  an<l, 
alsd  after  his  Hnal  return  to  Cana<la,  in  1881,  when  lie  toUI 
Mrs.  MacGilvray  that  he  was  goiiig  to  marry  Suzanne,  that  is 
l)('t'(ire  the  Church.    The  enj(aj,'ement  sp(jken  of  is  plainly  not 
fstablished,  as  a  point  of  évidence,  and  is  contradicted  by  tho 
sayinj^y  and  doings  of  William  Connolly  iiiniself.     Now,  in 
cmitradiction  to  tliese  admissions  of  William  Connolly  in  the 
liidian  country,  thero  are  his  adnn'ssions  of  the  sanie  fact  in 
Canada,  where  Suzanne  was  acknowledged  by  him  as  his  wife, 
and  there  introdueed  as  such  into  civilized  society.    Having 
iinived  in  Canada,  from  the  Indian  country,  in  tho  autumn 
of  l(S.'il,  with  his  wife  and  family,  (5  or  7  children,  he  settled 
lit  Saint-Eustache,  an   Eastern  parish,  only  a  few  miles  from 
Montréal.    There,  they  resided  together,  for  several  months, 
lunl  he  there  introdueed  her  and  niade  her  known  as  his  wife. 
Henriette  Kontier,  of  Saint-Eustache,  a  witness  for  Plaintift" 
says:  "William  Connolly  venait,  dans  le  mois  de  septembre, 
bSlU,  à  Saint-Eustache,  avec  sa  femme,  une  sauvage.sse  nom- 
mée Suzanne,  et  sa  famille,  au  nombre  de  six,  et  tenait  maison 
vis-à-vis  le  magasin  de  mon  père.    Connolly  introduisait  la 
sauvagesse,  Suzanne,  connue  sa  fennne,  et  l'appelait  Mrs.  Con- 
nolly.  Elle  recevait  des  visites  là,  et  ma  mère  y  faisait  visite  ; 
ils  ont  resté  là  jus(|u'à  l'année  suivante,  et,  (|uelques-uns  de 
k'urs  enfants  ont  été    baptisé.s  à   Saint-Eustache.     Madame 
Connolly  ffiisait  des  achats  au  magasin  de  mon  père,  et  Con- 
nolly  venait   payer  pour  elle."     Moreover,  he   had   his  tvvo 
yoiuigest   daughtei's    baptised    at   Saint-Eustache,   upon    the 
assurance  given  by  himself  to  the  prie.st,  that  Suzanne  was 
his  wife.    He   applied   to  the   piiest   for  that   purpose,  who 
e.Kpressed  .some  hésitation,  on  accoint  of  his  doubt,  as  to  the 
connection  between  William  Connolly  and  Suzanne.  The  priest, 
Mt'ssire  Turcotte,  exi)lains  the  inatt'.'r  as  follows  :  '•  Le  nom  de 
la  fennne  de  William   Coiniolly  était   Suzanne   Sauvagesse; 
William  Ccmnolly  m'a  dit  lui-même  que  Suzanne  était  .sa  pro- 
pre fennne.    Je  l'ai  interrogé  sur  l'usage  de  pi'endre  plusieurs 
tVinnies,  et  il  m'a  répondu  (ju'il  respectait  trop  sa  fennne  pour 
se  permettre  de  faire  usage  d'autres    femmes.'-'     "Question'. 
"  l'our(|Uoi    lui    faisiez-vous    ces    (juestions-là  ?  "     Réponse  : 
"Parce  (pie  j'avais  des  doutes  sur  l'usage  que  font  certains 
bourgeois  qui  prenaient  plusieurs  femmes  dans  les  pays  hauts  ; 
par  là,  je  voulais  m'assurer  s'il  considérait  celle-là  comme  sa 
tVnnne  légitime."   Question:  "Avant  de  baptiser  les  enfants, 
Marguerite  et  Marie,  avez-vous  questionné  William  Connolly 
sur  les  rapports  entre  lui  et  Suzanne,  et  pourquoi  ?  "  Réponse  : 
"Oui,  je  l'ai  questionné,  parce  que  j'avais  des  doutes  sur  la 
TOME  XVII.  21 
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(jiusstion  (le  leur  mariage,  et  c'était  pour  mv  satisfaire  de  la 
Ic'i^itimité  (le  leur  mariage."    Question:  "Sur  les  r(''pon.ses  rjuc 
William  Connolly  vous  avait  faites,  étiez-vous  parfaitement 
satisfait  de  la  k>gitimité  de  leur  mariage?"    Réponse:  "Oui." 
Question  :  "  Est-ce  à  votre  connaissance  (jue  William  Connolly 
et  Suzanne  vivaient  pul)li(iuement,  à  Saint- Eustache,  connito 
mari  et  femme  ?"  Réponse:  "Oui."  Au  meilleur  de  ma  con- 
naissance, le   Demandeur  était  à  Saint-Eustaclie,  en  même 
temps  avec  .sa  famille,  et  il  était  reconnu  conmie  le  tils  de 
William  CoiuioUy."  Question  :  "  Est-ce  que  William  Connolly 
vous  a  dit  (|u'il  était  marié  k  Suzanne,  dans  le  Nord-Ouest,  et 
d'après  la  fa(;on  et  la  coutume  du  pays  ?  "    Réponse  :  "  ()n\, 
d'après  les  questions  que  je  lui  ai  faites.  C'était  .son  assurance, 
ou  ce  qu'il  a.ssurait."    And  tins   marriage   Messire   Turcotte 
considered  to  be  valid  and  binding,  Ijecause,  lie  says,  mutiial 
consent  alone,  in  principle,  forms  tlu;  marriage,  according  tu 
the  canon  law,  in  the  R.  C.  Church,  for  marriages  conti-acted 
where  the  decrees  of  the  Council  of  Trente,  in  that  respect, 
hâve  not  been  published,  as  they  certainly  wero  not  in  the 
Crée  country,  in  1803.  The  witness  Laroc(|ue  says  :  "  Suzanne, 
when  in  Canada,  had  hopes  that  he  would  hâve  married  lier, 
acc(jrding  to  the   civilized    nianner,  and  those  hopes   must 
plainly  hâve  been  given  to  her  by  W.  C.  himself,  becau,se  tlie 
witness  MacGilvray  .says:  "  Quand  il  (W.  C.)  a  descendu  pour 
ces  pays-ici  [Lower  Canada]  avec  toute  .sa  famille,  il  m'a  dit 
(ju'il  était  pour  .se  marier  avec  la  .sauvagesse."    And  Laroc(iue 
adds,  that,  if  W.  C.  had  not  fallen  in  with  Julia  Woolrich,  hu 
would  hâve  married  Suzainie,  that  is  according  to  the  civilized 
mode  in  Lower  Canada.   In  coimection  with  tins  assurance  to 
the  parish  clergyman,  référence  may  be  had  to  the  certifiod 
copies  of  those  baptisnud  entries,  which  hâve  been  fîled  by 
Plaintiff,  in  which  the  children  are  stated  to  be  the  daughtcrs 
of  W.  C.  and  Suzanne,  in  conformity  with  W.  C's.  assurance 
to  the  fact  ;  and  W.  C.  confirmed  his  assurance,  by  subscribintf 
his  naine  to  the  entries  in  the  parish  register.    Novv  this  was 
a  solemn  religions  act,  which  was  quite  within  the  compré- 
hension of  W.  C.  and  the  certittcates  are  authentic  acts,  which 
hâve  neither  been  gainsaid  nor  disproved.    The  entries  are  as 
follows  for  child,  mutatis  inntandis:  "  Province  du  Canada, 
District  de  Montréal.    Extrait  du  registre  des  actes  de  baptê- 
mes, mariages  et  sépultures,  faits  dans  la  paroisse  de  Saint- 
Eustache  de  la  Rivière-du-Chêne  pendant  l'année  mil  huit  cent 
trente-un.  Le  seize  décembre  1831,  par  nous  vicaire  soussigné, 
a  été  baptisée  Marie,  âgée  de  quatre  ans  et  six  mois,  tille  (.le 
Guillaume    Connolly,  et  de   Suzanne   Sauvagesse  descendue 
des  paj's  hauts,  demeurant  actuellement  en  cette  paroisse. 
Parrain,  AUan  McDonell  soussigné,  marraine  demoiselle  Heu- 
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riette  Mac(îillis,  ,soussijrn(!e  ;  le  p(>re  a  nh^né  avec  T\ons.(Si(fné,) 
Hr.xiuin'TK  McCÎAi-t.i.s,  Ali-an  M(j1)()NELl,  (Sijjné,)  William 
CoNNoLLY,  (.'^' /■(///.«',)  V.  M.  TuiicoTTE,  l'trc."  Tlic  légal  cttect 
ot'  tins  acte  de  bapt-hne  was  to  recognizu  the  legitimacy  ot' 
thèse  (laujifhters,  wliich  enabled  tlieni,  at'terwanls,  to  profess 
ca  l'dujuni  in  religions  estahlishiiients,  Soinetimo,  early  in 
tlie  winterof  lM;{|-32,  W.  C.  removed  Suzanne  and  the  fannly 
to  Montréal,  to  hoard  with  his  sist(!r,  Madame  Poulin,  where 
slii;  was  received  and  remaii:.<l  ;  sometime  afterwards,  she  was 
rt-iiioved,  hy  him,  io  Madame  Fion's,  another  boarding  house, 
where  she  was  known  as  Mrs.  Connolly,  and  passed  under 
that  name.  Mrs.  McCiiIvray  .says  that  William  Connolly  visit- 
(m1  Suzajuie  there,  W  or  4  times,  after  his  return  from  Québec, 
thiit  is  Tadoussac,  and  af  ter  he  had  settled  himself  in  Montréal. 
One  additional  eircumstance  will  be  taken  from  the  évidence 
of  Messire  Aubert,  who  says,  that,  in  1845,  being  on  the  point 
of  leaving  Montréal  for  the  Red  River  settleinent,  he  waa 
wiiited  upon,  at  the  Seminary  of  Saint-Sulpice,  in  Montréal, 
liy  Miss  Mary  Courujlly,  orje  of  the  chiidren  of  the  marriage 
in  (luestion,  to  recommend  to  his  care  her  mother  Suzanne, 
and  her  sister  Margaret,  who  wei'e  then  at  Red  River.  Ho 
adijs  that,  on  the  following  day,  William  Connolly  himself 
visited  him,  l)ut  for  a  few  moments  ;  as  he  was  starting,  he 
says  :  "  Je  vis  le  père,  le  lendemain,  au  S(^Mninaire,  et  (juelques 
instants  seulement.  Je  ne  puis  pas  dire  les  termes  dont  il 
s'est  aloi-s  servi,  mais  le  sens  m'est  resté  qu'il  m'a  alors  re- 
c()inmand(ji  Madame  Suzanne  Connolli/  et  sa  fille,  qui  étaient 
alors  à  la  Rivière-Rouge,  où  j'allais  ;  c'était  le  jour  de  mon  dé- 
part. Arrivé  à  la  Rivière-Rouge,  j'ai  vu  Madame  Connolly, 
(lui  était  au  couvent  des  S(imrs  Gri.ses..  et  je  les  ai  vues  sou- 
vent. Pendant  cinq  an.s,  on  l'appelait  Suzanne  Connolly,  on 
savait  qu'elle  avait  été  mariée  audit  William  Connolly,  dans 
le  Nord."  In  the  circumstances  and  pleadings  of  this  cause, 
riaintiff  was  only  required  to  establish  a  prima  facie  case,  in 
support  of  his  avéraient  of  the  marriage  in  question,  which 
would  obviously  become  conclusive,  unle.ss  rebutted  by  évi- 
dence adduced  by  Défendant,  which  must  be  strong,  distinct 
and  satisfactory.  It  may  be  premised,  before  replying  to  the 
"lUt'stion,  "  what  are  the  facts  proved  by  the  évidence,  as  a 
hody  of  proof  in  itself,"  that  Plaintiffs  évidence,  is  very  satis- 
factory, without  contradictions,  and  entirely  desinterested.  It 
dérives  more  weight  from  the  importance  of  the  facts  stated 
in  tho  dispo.sitions  than  from  the  number  of  thèse  dispositions 
Hled  in  this  cause.  No  reproche  has  been  imputed  to  the  wit- 
ni'sses  ;  their  personal  respect,  ability,  expérience  and  quality 
are  nianifest  ;  and  their  évidence  is  un(ioubtedIy  authorita- 
tive,  from  its  truthfuluess,  impartiality  and  good  faith.  The 
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(KlinissioiiH  of  the  deceased  liave   U'on  ^ivcii  iu  cvidtince,  in 
reltitioii   to  tliu  coiniiKïUci'iiKMit,  nnd  tlic  loii^  contiiiuiinci^  nï 
lii.s  coniioction  witli  Suziuuii',  aiid  its  iiiiturc,  us  iiitciidcd  iind 
untler.-itood  by  liiinsulf.    As  Icj^al  i'vid(.'nce,  tho   adiiiissicjii.s  of 
au  interostt'd   persoii,  or  uf  oiie  l'rniu  wlioiii  ri^ht  or  titlc^  is 
derived,  and,  cHpecially,  wlnsn  no  lonyer  alivc,  arc  invarialdy 
rt'cuivt'd  ;  as  a  gênerai  rulu,  a  nian'.s  a<;ts,  ('omluct  and  de"'     - 
ation,  whon  voluntary,   are  always  adnn.ssilile,  liccausc   it  i'm 
fair  to  présume  that   his  words  and  actions  correspond  with 
the  trutli.  It  is  his  own  fault  if  tliey  do  not.   IJesides,  tliis  is 
not  a  case,  wliere  int'erior  évidence*   is  used  in  default  of  ImI- 
ter  ;  none,  more  aatist'actory   in   dej^ree,  is  attainal)le   in  tliis 
cause.    The  évidence  furnishes  tlie  l'ollowinjf  facts,  the  \v\\n\c 
content  hein}^  ctJiisisteut  with  truth  :  That  William  Connolly 
got  Suzanne  t'rom  lier  i'ather,  sa  liait  t/iei/  ini(j/tt  (itr  hxictlu'f. 
That  he,  thereby,  contracted  a   marriage  witli    lier,  accoidinjt,' 
to  the  Indian  law^s  and  usages  of  that  country  ;  That  thost- 
custonis  re(|uired  no  solemuisation  of  tlie  inarriagi-,  by  a  cKt- 
gyman,  and  afiord   no   mcans  of  establishing  the  existence  of 
the  marriag(!  by  tlie  registers  ;  That,  in  fact,  no  such   solciii- 
nisation  was  possible,  there  being  noclergyinen  in  the  country, 
at  the  time,  nor  formauy  years  afterwards,  and  public  regis- 
ters  for  the  purpose,  were  unknown  ;  That  the  marriage  wu.s 
formed,  by  mutual  consent  of  the  parties  ;  That,  in  making  it, 
W.  C.  intended  it  to  be  marriage,  according  to  the  christiiiii 
obligations  of  the  whites,  obligations  which  prevailed,  us  ii 
rule  of  conduct,  and  were  so  practiced  and  understood  aiuonijf 
the  whites  in  that  country  ;  That  he  intended  Suzanne  to  be 
his  wife,  and  evidenced  that  intention  by  always  treating  lier 
as  such,  and  by  voluntarily  and  repeatedly  acknowledging  lier 
as  such,   throughout  the  country  ;  That  they  cohabited  toi,a'- 
ther,  from  the  time   of  his   marriage,  in  1803,   until  after  IiIh 
return   to  his  native  countiy,  in  1881,  as  man  and  wife,  liav- 
ing  a  large  family  of  children,  born  to  them,   whom  he  also 
acknowledged  as  his,  and  that  their  connubial  relations  were 
of  scrupulous  tidelity    to   each  other,    and   according  to  tlio 
Christian  obligations  of  marriage  ;  That,  thi'oughout  the  Iniliaii 
country,  and   by  gênerai  opinion  of  ail  whites  and  Indituis, 
they  were  reputed  and  acknowledged  as  man  and  wife  ;  Tlmt, 
upon  his  return  to  Canada,  he  declared  his  intention  to  niarry 
lier,  according   to  the  rites  of  Jiis  churcli.    The  witness  Mrs. 
MacGilvray  says,  William  Connolly  told  lier  that  :  "  quand  il 
a  descendu  pour  ce  pays  ici,  avec  toute  sa  famille,  il   m'a  dit 
qu'il  était  pour  se  marier  avec  la  sauvagesae,"  and  would  liavo 
had  the  ceremony  performed,  but  for  accidentai  circumstances: 
That  he  introdueed  her  into  civilised  society  as  his  wife,  and, 
upon  his  assurance  to  the  priest,  of  his  own  faith,  that  ho  was 


^w 


DE   I.A   IMIOVINCE   DE  gl'KHEr 


:i25 


lirncf,  in 

ilIltR't'  lit" 
lied  iiiitl 
ssiouH  ul' 
,r  titl»'  i^< 
variai  ily 
(l  d.-'     - 
ust,'   it  iîH 
iind  witii 
us,  tliis  is 
It  ot'  lK;t- 
,,  in  this 
Lhe  wlii>lc 
Connolly 
r  t(Ki<'thri\ 

ai;c'()i'«lin^' 
hat  thuse 
by  a  cK-'i'- 
istt'uco  ot 
icl\  solfiu- 
le  country, 
iblic  vo<,Ms- 
.rria^t'  was 
I  lnakill^it, 

0  cliristiiui 
vailt'il  as  n 
,ood  amunt; 
îaniie  to  bu 
roatiu}:;  l't'i' 
led^l^inil'  '"-'i' 
.bitud  tu;4o- 
til  after  lii« 

1  \\ïU\  hiiv- 
lom  he  also 
ations  wt-re 

ing  to  tlio 
tho  Iii'liiiii 
uid  Indiiuis, 
wifo  ;  Tliat, 
on  to  iniuTY 
vitness  Mvs. 
;  "  quaiKl  il 
,  il  m'ailit 
would  luive 
cumstancos: 
ia  witV,  anu, 
that  Uo  was 


iiiarricd  to  Suzanne,  and  tliat  slit>  \v»us  his  wil'c  and  tlu>  mo- 
(licr  ol'  liis  cliildiTii,  two  ol"  tliusf  chililicn  wcn-  baptist'd,  as 
lti,'itiniat<' cliildrt'ii,  in  tlic  K.  ('.  Cliiiicli,  at  St.  Knstaclif,  in 
L>i\V('r  Canada  ;  Tliat  Ik»  wcl!  kncw  tlic  rciij^iouH  solt-nniity 
iif  tlic  act  donc  in  tlu'  pirscncf  ot  (Jod.  a.s  a  Nacraiiicnt  oï  lus 
Cliiireli,  and  partieipatt-d  in,  as  tlicir  fatlicr,  and  tlu:  linsbiind 
ni  tilt'  iiiotlici'  ol'  liis  cliiMi't'n,  confiiining  bis  assurance*  to  tlic 
pritst,  and  autlicntically  n'oording  tlic  tact,  iindci'  ids  signii- 
tiUf,  in  thi'  paris}»  rogister  ;  'l'hat  lu-  gave  \\vr  bis  naine,  wbieli 
slic  bore  tlirongb  ont  tbe  Indian  cnuiitry,  as  vvell  as  during 
ail  tlie  tiine  of  lier  résidence  witb  and  apart  ïvnux  bini  in  Ca- 
nada. Ht!  supptirtetl  lier  in  Canatja,  under  tliat  naine;  lie 
place»!  lier  at  tlie  {'t)nvent,  at  Keil  Hiv  iiid  paid  lier  bonnl 
tliere,  in  tbe  saine  nmniie.,  wbere  sbc  wai  c(»nstantly  kiiown 
iinder  Jiis  nanie,  «s  Suzanne  Coniiolly,  a  naine  wbicb  slu^  re- 
tained  until  lier  ileatb,  ami,  Hnally,  tliat  lie  acknowletlged  ber 
by  tliat  naiMe,  as  late  as  1<S4.'5,  witbin  4  yeiirs  of  bis  own 
ileatb,  ainl,  long  at'ter  bis  connection  witb  Défendant,  and 
ri'CoiniiKMHling  lier,  by  tbat  naine,  tt)  Messirt'  Aubert,  wbo  was 
;i.n»iiig,  as  H  niissionary,  to  tbe  Red  Hiver  settleinent,  wbere 
slie  and  tlieir  daugbter  were  tben  living.  Considering,  tben, 
ail  tbt!  cireunistanccs,  and  an  uncontradicted  dm  .i  of  evi- 
ilcnce,  its  grave  and  important  establisbed  facts,  so  conti- 
mions,  and  .sounequivocal,  it  is  unreasonable  todeny  tbatthey 
agrée  togctlier  stroiigly,  and  produeed  tbe  notoriety  of  a  pos- 
si'smm  a'éfat,  a  status  of  nian  and  wife,  between  William  Con- 
iiiilly  and  Suzanne,  It  is  as  idle  to  conteiid  ii^ainst  tins  con- 
nection as  a  iiiarriage  as  to  e.xcopt  to  disartirm  tbe  légal  pro- 
[Misition  gtnierally  received  by  civil  jurisprudence,  tbat  niar- 
riage,  between  inan  and  woniaii,  is  a  civil  contract,  not  requir- 
ing,  as  essential,  any  Holeninisation  of  tbe  Cburcb,  or  otber- 
wise  ;  Tbat  two  persons,  of  diflerent  sexes,  and  of  compétent 
âge,  and  not  under  any  disability,  can  enter  into  it,  by  niutual 
Cdiisont  and  agreemeiit,  and  tbat  tbis  con.sent  makes  it  a  con- 
tract. It  is  évident  tbat  tliest;  resuit  froni  tbis  proof  :  tbe 
légal  éléments  wbicb  forin  tbe  contract,  nomev,  trarUitiiH  et 
fdDia  ;  )(or»e'n,  avoir  porté  le  nt)iii  do  l'époux  ;  trachitus,  avoir 
été  traitée  coiiime  épouse  légitime,  dans  la  mai.son  de  l'époux, 
et /«Dut,  avoir  pa.ssé  comme  telle  aux  yeux  de  tous.  Tbe  civil 
contract,  between  W.  C.  and  Suzanne,  was  distinctly  support- 
t-'il  by  tbe  niaterial  éléments  of  maiTinge,  consent,  cobabitation 
ami  réputation  ;  Hence,  a  more  tban  privid  facie  case  of  tbe 
inarriage,  as  averred  by  Plaintitl'  bas  been  establisbed  and 
laoved,  and,  therefore,  under  tbe  rule  sfet  presumptio  etc.,  it 
follows,  as  a  inaxim  of  law,  that  tbe  rebuttal  is  cast  upon  tbe 
"lijecting  party.  Tbe  Défendant  must  prove  that  Suzanne  was 
i>o\  cr  niarried  to  W.  C.  and  the  proof  must  be  strong,  distinct 
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nnd  positive.  Thafc  évidence  i5  eiitirely  wautinp.  Tliat  ncj^a- 
tive  averment  lias  lu'ver  heen  niaintaiiied,  and.  tlicret'ore,  tlic 
dedared  niarriaf^e  of  tliose  parties,  Immuij;  lef^ally  uncontradict- 
ed  and  unquestioned,  staiids  in  full  force  and  ett'ect  upon  tliis 
record.  The  main  issue  ol"  fact,  "  was  Suzanne  W.  C''s  wife  T' 
is  estabiished  in  lier  favor,  nidess,  indeed,  tlie  law  of  tliis 
l'rovince  deprives  tliat  findin^  of  eH'ect,  and  tins  would  seeni 
to  l>e  tliesole  reniaininjj:  point  for  considération.  But  tliat  con- 
sidération is  arrested  for  tlie  présent,  l)y  objections  whieli  luo 
nr^ed  in  arriment,  as  involved  in  tlie  iiej^ative  averment, 
altliou^h  not  spi'cially  pleaded,  liy  which  it  is  .saitl  :  tlie  favor- 
able tinding  niust  be  nentrnlised,  and  the  jiresumption  abovi; 
alluded  to  niust  be  destroyt'd.  It  is  objected  tliat,  in  the  Jn- 
dian  country,  marriage  was  without  ceremony,  that  it  wiis  a 
iiiere  vopuUi  and  sons  lu  couverte,  an«l  that  no  marriaj^»!  eou'd 
be  valid,  vithout  cérémonial  rites  oi  solemni/ation  of  soiiie 
kind,  and  the  bénédiction  of  a  pricsi/.  It  \v«uld  be  sutKcientto 
answer,  that  neitlier  outside  forms,  nor  the  présence  of  a  eler- 
;jjyman  are  of  the  essentials  of  such  a  contract  ;  That  the  valid- 
ity  of  the  ctintnict,  is  upludd  by  ail  civilised  jurisprudence  if 
it  lias  been  formed  accordin^j;  to  the  laws  and  customs  oi  the 
country  where  it  took  place,  and  tliis  principle  is  applied,  bj 
gênerai  jurisprudence,  to  ail  questions  involving-  that  validity, 
whether  tliey  respect  the  conipetaney  of  the  parties  to  the 
contract,  or  the  nianner  in  which  tliey  hâve  contracted  the 
niarriage.  The  exceptions  to  the  rule  are  few  of  course  ;  no 
state  would  give  ettect  to  the  lex,  loc'i  covfrdctai^,  if  the  latter 
sanctioned  a  violence  of  ])iiblic  morals.  Amonji;st  the  variety 
()f  .vceptional  forms  and  customs  of  niarringe  adverted  to  in 
arjfument,  it  is  plain  that  .some  form  is  connected  witli  its 
fornnition  ;  but  nothinfjf,  in  the  most  remote  dej^ree,  is  advanc- 
ed  to  in^alidate  the  marriafje  in  question  in  this  cause.  Ititer- 
estinfjf,  as  the  historical  détail  of  the  varions  marria<;e  laws 
may  be',  it  is  undeniable  that  tliey  ail  spring  from  the  orij^iii- 
al  institution  of  marriaj;e,  which  hâve  been  adverted  to  bv 
the  parties.  It  is  }i>j;reed,  on  ail  haiids,  that,  in  ail  countrics, 
in  ail  sy.stems  of  Jurisprudence,  its  source  is  in  the  law  oi' 
nature,  wlience  it  lias  e.xtended  into  the  munieipal  law  of 
every  civilised  country,  as  well  as  into  the  broad  e.\pan.se  of 
the  law  of  nations.  In  ail  its  staoji's,  acconipanied  witli  souie 
form  and  usaj^es,  markin»;  its  existenci;,  and  being  more  or 
le.ss  simple  or  coinpU'.x,  as  it  procee<led  in  its  onwarti  course 
from  nature  hei'self.  Hy  the  gênerai  con.seiit  of  mankind,  it 
has  been  admitted  to  be  a  civil  contract,  in  which  both  par- 
ties bind  themselves  to  each  otlier,  for  purpo.ses  of  its  original 
institution,  nnd  is,  of  course,  consensual,  for,  it  is  the  essetiet' 
jf  nll  contracts  to  be  constituted  by  the  consent  of  parties. 
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Cnisc'thnis  non  eoncuhituM  focit  riHitrhnoninvi  is  tlie  Roiiuin 
J.aw  niaxim,  and  Lord  Stovvcll  déclares  it  to  Im;  in  truth 
tlie  Miaxini  of  ali  laws  on  tlie  suhject.  Hi^  furtlier  says, 
tliat  inarria^o,  in  its  ori<,dn,  is  a  contract  of  natnral  law, 
wliidi  niay  exist  hetween  tvvo  individnals  of  ditterent  sexes, 
iiltluniffli  no  tliird  pcrsotis exist  in  the  world,  lias  liappened  in 
tlie  eas(!  of  the  fonimon  ancestors  of  niankind.  Tlu;  covcitln- 
tiis  alone  niay  take  place,  witliout  a  view  to  any  thin^  fur- 
tlier, hut  a  niari'iajire  niust  b(î  soinetliin<,f  niore,  it  niust  lie  an 
îiifreenient  of  tlie  pai'ties,  iookin^  t(^  the  i-ouKortiaiii  viUv,  an 
njfi'eenient,  incieed,  of  parties  cajiahle  of  the  ('<mciOntu>i,w\\\c\\ 
will  iiot  of  itsolf  constitnte  the  niari'iafje,  y(!t,  it  is  so  far  one 
(if  its  diities,  that  the  incapacity  of  cither  party  to  satisfy 
tliiit  «luty,  nnlliHus  the  contract.  The  union,  therefore,  hy 
w  liicli  tlie  jmrties  nintunlly  enfjfaj^e  to  liv(!  to<(ether,  is  chief- 
\\  tlie  union  of  their  niind  and  wills,  exeniplitied  l»y  VV^  Con- 
iiolly  s  ^'(îttin^  the  Indian  wonian,"  so  that  they  niif^ht  live 
tonctlier."  l'othier  reniarks,  co))ulation  is  not  the  essence  of 
iiiiuiia^'e,  and  tnkinf;  the  Hoinan  Catholic  view,  hi;  cites  St. 
.Joseph  and  u.;'-  Virgin  Mary,  as  heiiig  truly  united  in  niar- 
ria;;e,  though  hoth  presorved  their  virginity,  and  the  principle 
was  also  acknowleclged  by  pagan  priests,  in  the  niaxini  ahove 
n'Ierred  to.  Jn  the  Itidian  country,  where  tins  niarriage  was 
coiitracted,  .soniething  more  tlian  the  niere  cons(!nt  was  prac- 
tised.  A  forni,  or  custoni  of  niarriage,  prevailed  aniongst  the 
hiflian  trihes,  in  niany  respects  siniilar  to  th»^  niarriages  of  the 
|i!itriarchs,  who  gave  présents  for  their  wive.s,  in  a  siniilar 
inaiiner  to  the  présents  given  by  W.  ('.  to  the  ('roe  chief, 
l'or  his  daughter  Su/anne.  The  cons(!nt  was  necessarily  pre- 
siinied,  froni  th(!  fact  that  she  went  to  live  witli  W.  C,  as  the 
v.liite  nian'a  wife,  and  continued  constant  and  faithful  to  hini, 
iluriiig  his  lifetinie,  and  tnitil  li(ïr  death.  Tiiere  can  ha  no 
(loiilit  of  lier  consent  in  law,  becau.se,  by  law,  a  girl  given  by 
lier  fatlier,  and  not  objecting,  consents.  In  lauding  the  ex- 
('tlleiic(>  of  niarriage,  dans  lordrc  civil,  and  its  antiquity  in 
tact,  l'othier  says  :  "  Le  mariage  est  le  contrat  le  plus  excel- 
Kiit,  et  le  plus  ancien  de  tous  :  il  est  le  jilus  excellent,  à  ne  le 
t'diisidérer  que  dans  l'ordre  civil,  parce  (pie  c'»'st  celui  qui  in- 
tnrsse  le  plus  la  société  civihî.  11  est  le  ])lus  ancien,  car  le 
inciiiier  contrat  (pli  a  ainsi  été  fait  entre  les  homnu(s,  a  été 
l'iitre  Adam  et  Eve."  He  asks  wliat  ntnders  a  mai-riage  j^iNiftc 
'"'/'/*('',  and  re])lies,  not  the  observance  of  cérémonies  u.sed  in 
tlii'  célébration,  nor  in  the  (éxecution,  or  want  of  an  avte  of 
iiiiitriiiionial  conventions,  for  it  miglit  be  JusUc  nuptvv  w:th- 
<iut  them.  But,  it  was  from  the  man's  intention,  at  his  mar- 
lyiiig,  to  take  the  woman  jih  his  wife,  as  épouse  Uf/itime,  that 
li-'\.\v  them  the  ëtatun  of  the  law,  which  governed  the  parties. 
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from  that  time  forward,  and  that  intention  is  found  and  de- 
nionstrated  in  tlie  acts  and  acknowledgnients  of  William  Con- 
nolly,  of  her  being  liis  wife,  from  the  time  when  lie  took  lier, 
as  lie  says,  so  that  they  ini<,'ht  live  togother.  Tins  became  the 
•niaris  et  feininœ  conjonctio  individuurn,  vitœ  conauetudl- 
nem  continens.    The  statufi  of  marriage,  between  the  parties, 
foUowed  from  the  contract  so  made  at  its  inception  :  That  ori- 
ginal contract  being  the  premises  from   which  ail  the  civil 
conséquences  necessarily  followed,  and,  amongst  thèse,  the 
marriage  status  just  mentioned.  The  Etat  Civil  of  our  law, 
which  Pothier  speaks  of,  in  his  Traité  du  Covtrat  dn  Maria- 
ge, page  230,  is  described  thus  :  "  on  appelle  état  civil  d'un 
individu,  la  position  qu'il  tient  au  milieu  de  la  société,  en 
raison  de  sa  qualité  de  père  ou  de  fils,  d'homme  marié  ou  non 
marié."  This  status  isjuris  gentimn,  resting  upon  the  consent 
of  parties  ;  but,  unlike  otlier  civil  contracts,  it  cannot  be  dis- 
sol  ved  by  the  will  of  the  contracting  parties  themselves,  nor 
by  the  mère  motus  of  either  of  theni.    In  the  Indian  country, 
the  contract  is  formed  in  the  Indian  manner,  and  it  is  folly 
to  talk  for  other  cérémonies  than  those  which  alone  prevailed 
there.  Thèse  resembled  closely  the  marriage  custom  of  the 
patriarchal  âge,  and  also  those  of  the  chosen  people,  to  whom 
God  himself  gave  laws  and  régulations  for  their  conduct,  which 
are  referred  to  by  Lord  Stowell,  in  his  remarks,  in  Dalrymple 
vs.  Dalrymple,  urging  the  validity  of  the  Scotch  Marriage,  from 
the  mère  consent  of  the  parties.    He  says  that,  amongst  tlie 
manifold  provisions  made  by  the  Divine  Legislator  of  the 
Jews,  for  various  oflices  and  transactions  of  their  life,  there  is 
no  ceremony  prescribed  for  the  célébration  of  marriage.    His 
Lordship  found  this,  as  stated  by  Mosheim,  in  his  commenta- 
ry  upon  the  Laws  of  Moses,  who  adds,  hovvever,  that,  among 
the  Hebrews,  wives  were  commonly  bought,  according  to  the 
practice  in  the  East,  which  was  followed  by  the  patriarchs  ; 
and  that,  among  the  Arabs,  and  the  Syrians,  the  case  was  the 
same,  just  as  we  find  it  stated  in  the  German  Chroniclea  of 
the  middie  âges  :  that  A.  B.  bought  C.  D.,  that  is,  married  lier. 
The  ancient  Roman  bought  his  bride  from  her  parents.  Thive 
pièces  of  copper  money  fulfilled  the  co-emption,  and  introdii- 
ced  her  to  his  house  and  househokl  duties.  Afterwards,  addi- 
tional  forms  were  added,  and  marriage  contracts  were  intro- 
duced  with  other  cérémonies.    Thèse  are  referred  to,  onlv  in 
corroboration  of  a  previous  remark  that,  in  civil  society, mar- 
riage was  regulated  by  the  law  of  the  country.    In  niost  civi- 
lized  countries,  acting  under  a  sensé  of  the  force  of  saored 
obligations,  the  civil  contract  bas  Imd  the  sanction  of  religion 
superadded.    The  dignity  of  marriage  was  re.stored  by  tlie 
Christians,  who  derived  ail  spiritual  grâce  from  the  prayers 
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of  the  faithful,  and  the  bénédiction  of  the  priest.  The  origin, 
validity  and  duties  of  the  holy  institution,  were  rogulated  by 
the  recjuirennents  of  municipal  law,  as  well  as  governed  by 
the  decrees  and  censures  of  ecclesiastical  authorities.  It  is  well 
known,  that  St.  Augustin  was  the  first  to  impose  and  enforce 
the  dignity  of  a  sacrament  upon  the  marriage  union  ;  not 
only  on  account  of  its  divine  origine,  as  considored  by  the 
Christian  profes.sors  of  the  time,  but  politically,  to  give  a  per- 
manent eflect  to  Christian  morality,  as  against  the  very  lax 
connubial  morality  of  the  time.  Marriage  then  became  a  reli- 
gious,  as  well  as  a  natural  and  civil  contract,  and,  under  the 
religious  System  which  prevailed  in  Europe,  it  fell  under  Ec- 
clesiastical cognizance,  with  respect  to  its  theological,  and  in 
some  countries  its  légal  constitution.  In  the  Roman  Catholic 
Church,  therefore,  marriage  was  fuUy  established,  in  a  later 
âge,  as  a  sacrament,  in  conséquence  of  its  divine  institution  ; 
but,  the  law  of  the  church,  and  the  canon  law,  although,  in  con- 
forraity  with  the  prevailing  theological  opinion,  it  reverenced 
marriage  as  a  sacrament  ;  still,  it  so  far  respected  its  natural 
and  civil  origin,  as  to  consider  that,  where  the  natural  or 
civil  contract  was  formed,  it  had  the  full  essence  of  matrimo- 
ny,  without  the  intervention  of  a  priest.  Previous  to  the  pro- 
nmlgation  of  the  decrees  of  the  Council  of  Trent,  the  inter- 
vention of  a  priest  was  not  requircd.  It  appears,  from  the 
historiés  of  that  Council,  and  from  other  authorities,  that  this 
want  of  ecclesiastical  interférence  was  the  state  of  the  earlier 
Inw,  until  the  council  of  Trente  decreed  the  reformation  of 
marriage.  The  consent  of  two  parties,  exprcssed  in  words  of 
présent  mutual  acceptance,  constituted  an  actual  légal  mar- 
riage. Pothier,  in  his  treatise  on  marriage,  has  collected  a 
ntnnber  of  citations  from  text  books,  and  référence  to  the 
writings  of  Bishops  and  Popes  upon  this  subject,  which  are 
referred  to  in  the  judgment  of  M.  Justice  Monk.  They  show 
nianifestly  that  marriages  were  held  to  '.«e  valid,  without  this 
religious  ceremony,  and  that  consent  was  the  chief  ingrédient 
of  the  contract.  It  is  a  maxim  of  law  that,  where  this  decree 
of  the  Council  of  Ti-ente  was  not  published,  and  sanctioned  by 
the  state  authority,  it  had  no  effect.  It  was  not  known  in  the 
Rebaska  territory.  If  priestly  interférence  was  required,  to 
give  effect  to  the  civil  contract  of  William  ConnoUy  and  Su- 
zanne, it  could  not  possibly  hâve  been  obtained.  There  were 
no  priests  or  clergymen  to  administer  the  solemn  rites,  and  it 
is  a  strict  maxim  of  law,  le.r  tion  cogit  ad  iv^pos.slbUin.  The 
vali<lity  of  marriage,  as  already  stated,  must  be  tried  by  ré- 
férence to  the  usages  and  customs  of  the  country  where  they 
pri'vail,  and  in  connection  with  this  point,  Burge  and  Story 
supply  numerous  authorities  and  reasons,  which  settle  the 
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controvcivsy.  Story,  aftcr  sayinf^  tliat  iiiarriagc  is  troatcd,  l)y 
ail  civili/.ed  nations,  as  a  pcculiar  and  i'avorcd  contract,  and 
is,  as  1)0  adds,  ratlier  an  institution  of  society,  foundod  upon 
tho  consent  and  contract  of  the  ])artie8,  and  which,  in  tins 
vicw,  lias  soMie  pocidiarities  in  its  jtature,  chamctor,  opération 
and  extcnt  of  obligation,  «li fièrent  froni  what  helong  to  ordi- 
nary  contracts,  he  adds,  that  the  status  of  rnarriajife  is  jurh 
(jeutium,  anil  its  foundation,  tlie  consent  of  parties,  like  ail 
other  contracts  ;  as,  to  its  constitution,  it  is  nierely  a  personal 
consensual  contract,  and  inust  l)e  valid,  everywliere,  if  cele- 
hrated  according  to  the  Lax  loci.  The  gênerai  jirinciple  cor- 
tainly  being  that  niarriage  is  to  be  decided  by  the  law  of  the 
place  where  it  is  celebrate<l  ;  if  valid  there,  it  is  valid  every 
where,  and  it  is  a  légal  ubi(|uity  of  obligation."  As  to  niar- 
riage celebratcd  in  foreign  countrics,  by  subjects  under  \w.c\\- 
liar  circunistances,  he  says  :  "  It  lias  been  decided  that  the 
validity  of  such  niai'i'iagcs  arises  fi-om  a  sort  of  natural  ne- 
cessity.and  it  lias  been  extended  to  persons  résident  in  foreign 
factories,  cont)uered  places,  and  in  désert  <ind  barlnirouscoun- 
tries  ;  and,  in  short,  wherever  there  is  a  local  nec«ssity,  niar- 
riages  will  be  allowed  to  be  valid,  according  to  the  law  of  the; 
native  locality.  The  ground  upon  which  the  gênerai  rule  of 
the  validity  of  mari'iage,  according  to  the  lex  loci  contmctus, 
is  niaintained,  is  easily  vindicated,  because  ail  nations  being 
interested  in  theni,  infinité  niischief  and  confusion  niust  ne- 
oessarily  arise  to  the  subjects  of  ail  nations,  vvith  respt;ct  to 
legitiinacy,  successions  and  other  rights,  if  the  respective  laws 
of  the  différent  countries  only,  were  to  be  observed  as  to  the 
niarriages  of  their  subjects  abroad  ;  and,  thereforc,  ail  nations 
hâve  consented,  or  are  presunied  to  consent,  for  the  cfinmion 
benefit  and  advantage,  that  such  niarriages  shall  be  good  or 
not,  according  to  the  laws  of  the  country  where  they  are  ce- 
lebrated.  Hy  observing  tins  rule,  few,  if  any,  inconveniences 
can  ariso  ;  by  disregarding  it,  infinité  niischief  nmst  arise. 
Foreign  jurists  generally  support  this  rule.  Pothier,  Marriage, 
No.  2(13,  puts  the  case  in  the  strongest  tenus.  This  is  also 
settled  by  our  jurisprudence  and  Code.  It  is  further  objectod, 
that  the  Rebaska  country  actually  fornied  part  of  the  terri- 
tory  of  the  Hudson's  liay  Company,  and  that  the  law  of  Kn- 
gland,  coninion  an«l  statutory,  prevailed  there,  at  the  tinie  oï 
the  niarriage,  whereby  no  niarriage  couhl  be  valid,  unless  so- 
leiunized  by  a  clergynian.  Also,  that  the  niarriage  is  invalid, 
by  reason  of  its  opj)osition  to  the  law  of  old  France,  wliicli 
ft)rms  our  original  municipal  law,  and,  because  it  was  adverse 
to  the  recognized  jurisprudence  of  this  province,  where  this 
action  lias  been  instituted.  The  first  objection  involves  the  in- 
corporation of  the  Rebaska  country  into  the   Hudson's  Ray 
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(À)}',  torritory,  in  lS5îi,  the  tstablisliinont  and  existence  of 
Kiijfli.sli  I^iw  there,  «t  tluit  tinie,  und  tlie  neoessity  of  pricstly 
j^fiiiction,  accordinp  to  tliat  lavv,  ti)  j^ive  validity  to  tlie  niar- 
rijiffe  in  tjuestion.  The  first  partly  rosts  upon  the  charncter  of 
the  Company,  and  the  historical  détails  connected  with  tlie 
Iiidian  eountr}'.  The  extent  of  country  conveyed  ori<^inally 
liy  the  charter  luis  heeii  a  disputed  point  for  niaiiy  ywirs, 
ln.'fore  the  sul>jectof  this  controversy  was  thoujifht  of,  and  was 
tlie  occasion  of  material  différence  hetween  France  and  Kn- 
irland,  long  previons  to  the  con(|uest  of  C'anada.  Without  at- 
tcniptinfî  to  (juestion  the  Royal  prérogative  of  Charles  11,  to 
iiiake  such  a  prant,  and,  therehj',  to  appropriate  large  tracts 
of  country  to  that  Company,  in  1G70,  and  contenting  myself 
with  assertions  fonndednpon  historical  documents  and  ai'chi- 
ves,  it  niay  be  fearlessly  asserted  that  the  charter  did  not  in 
its  ternis,  nor  did  the  Hudson's  Bay  C,  in  fact,  at  the  date  of 
the  charter,  nor  until  1M19,  even  occupy  the  Kebaska  c(iuntry, 
on  or  near  the  Saskatchewan,  and  extending  towards  the  base 
of  the  llocky  Mountains.  It  is  also  a  fact,  that,  by  right  of 
tlisc'overy  and  previous  Visitation,  tlie  very  shores  of  Hudson's 
Hay  belonged  to  F'rance,  because,  long  before  Hudson.in  1(510, 
or  other  British  navigators  had  entered  that  Bay,  it  had  been 
visited  and  explored  by  Fi'ench  sailors  and  traders,  in  1524, 
more  than  150  years  before  the  date  of  the  charter,  and  near- 
ly  100  before  Hudson's  visit,  it  was  visited  by  V^errazani,  who, 
by  cuinmand  of  Francis  I,  of  France,  called  the  country  La 
NoKveUe-Fravce,Y>rcc('x\\u^thnt  namegiven  to  Canada.  Other 
Frenchmen  followed,  ineluding  Jacques  Cartier,  in  1534,  and, 
after\vards,the  name  LaNoavdle-Fravce  was  made  coextensive 
with  ail  the  French  territorial  claims,  in  North  America.  It  i» 
a  iiiatter  of  history,  that  the  first  conniiercial  voyage  to  the 
Hudson's  Bay,  was  made  in  1050,  by  Jean  Bourdin,  who  found 
tlic  fur  trade  so  profitable,  that  t)thers  followed  him.  The  first 
nligious  mission  was  established  in  1008,  by  Lacoutuir,  who 
weiit  there,  by  land,  by  order  of  d'Avaugour,  governor  of 
Canada,  who  had  been  twice  requested,  by  Indian  deputations, 
tu  send  missionaries  amongst  them,  wliilst  the  French  King 
was  in  full  possession  of  the  country,  by  sea  and  by  land,  from 
the  shores  of  the  Bay  to  the  interijr,  North,  South  and  West. 
Tlio  Knglish  charter  adventurers  first  made  their  appearance, 
l'or  trading  purposes,  under  the  directit)n  of  twti  Canadians, 
wlio,  liaving  previously  been  engaged  in  the  Fi'eneh  trade  of 
tlii'  IJay,  and  having  failed  to  obtain,  from  tiie  French  King, 
txclusive  trading  privilèges,  went  to  England,  and  engaged 
siiiiif  Kiiglishmen  to  Join  them  in  a  trading  voyage  there,  in 
1  <••>>•,  whifh  was  so  succe.ssful,  that  it  resulted  in  the  forma- 
tion of  the  Company  and  the  charter  of  1070.  One  of  tlie  extra- 
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ordinary  charter  forants,  en  voffiw  at  thc  timc,  wliicli  are  ol' 
tlie  aina/L'inent  of  inoderri  tiines,  atul  which  eoverotl  the  con- 
tinent of  America,  known  and  unknown,  fron»    the  (Juif  of 
Mexico  to  the  Arctic  Océan,  tvvice  over.  This  vvaa  the  ori^rin  of 
the   Hufl.son's  Hay  Company  grant  of  1(170.   But,  it  will  bc 
scen,  on  i-eference  to  the   French  Royal  Act,  for  the  establish- 
nuMit  of  tlte  Cent  Associent,  in  (^anada,  in  the    Ist.  Vol.  of  our 
Kdits  and   Ordonnances,  that  the   kin^j  ^rants  to  thèse  l»tt<'r, 
"  en  propriété,  le  fort  et  habitation  de  (Québec,  avec  tout  ledit 
pays  de  la  Nouvelle-France,  dite  Canada,  tant  le  hm^'  des  côtes, 
depuis  la  Floride,  que   les  prédéce.s.seurs   Kois  de  Sa  Majesté 
ont  fait  habiter,  en  longeant  les  c»'»tes  de  la  mer,  jusfju'au  cercle 
Arctic,  par  latitude  ;  et  de  longitude,  depuis  l'île  de  Terre- 
Neuve,  jusqu'au  grand  lac   de  la   Mer  Douce,  et  au  delà  (pie 
dedans  les  terres,  etc.,"  and  this  grant,  resumed  from  the  Com- 
pany, l)y  tlie  French  King,  in  1()()3,  whieh  restored  to  him  ail 
the  country  up  to  the   Artic  Océan,  full    7  years  before  the 
date  of  the   charter  of  Charles  II,  which  in  its  express  ternis, 
prevented  the  associâtes  from  takingwhat  was  held  by  every 
other  Christian  power  or  occupant.  The  country   was  well 
known  to    both    governments,  an<l    had    been  confirmed   to 
France  by  England,  V)y  the  treaty  of  St.  Cermain  en  Laye,  'iS 
years  before  the  date  of  the  charter  of  Charles  II,  and  whieh 
waived  ail  claims  arising  eut  of  the  discoveries  of  Hudson. 
After  the  grant  to  the   H.  H.  Company,  they  immediately  set 
about,  occu])ying  the  territory  granted.  But  it  ia  known  that 
constant  interruptions,  from  the   French    from   France,  and 
through    Canada,  occurred,  and    the    posts   and    stations   of 
the    Company    were    taken    and   captured.    It   was    held  l)y 
France,  under  the  Treaty  of  Ky.swick,  in  1()9G,  and  it  was 
only   by  the  treaty  of  Uthrecht,  in  1713,  that  a  portion  of 
the  shores  of  the   Hudson's  Bay  were  ceded  to  England,  and, 
thereby,  reverted  to  thi'  Company,  which,  however,  did  iiot 
extend  to  the  Rebaska  territor^',  being  more  than  2,000  miles 
distant  from   it.   After  the  cession   of  La   Nouvelle  Friivc', 
by  the  treaty  of   Paris,   17(53,  the  company  began  to  extentl 
their  trading  boundaries,  but,  at  no  time,  ineluded  the    Re- 
baska Territory.  Before  this  cession,  the  Canadian  Coureurs 
de  hais  hunted  over  ail  that  country,  up  to  the  Rocky  Mouii- 
tains,  and  afîer  the  cession,  the  inhabitants  of  Canada  conti- 
nued  their  occupation  of  that  country,  and  it  was  only  after 
17741,  that   the  company  began  to  participate  in   that  trado 
with  the  Canadian  traders:  subsequently,  the   North   West 
Company  occupied  the  country,  and  established  tlieir  tratlin»,' 
posts  tliere,  to  the   exclusicm  of  the   Hudson's  Bay  Company. 
At  one  of  which,  Rat  River,  William  ('onnoll}'  was  stationed, 
when  his  marriage  was  contracted.  About  ISOH,  the  tvvo  coin- 
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|)anioH  united.  It  was  only  iit  l(S21,  tliiit  tlu'  Hudsoii  Bay  Coni- 
|)!iny  obtuiiu'd,  t'roiii  the  Hritish  Govoriuneiit,  a  liin/al  Dceree, 
tt)  tmdn  ovor  i\n\  Kolmska  country,  not  as  i'oriniiif^f  part  of 
tlieir  charter  ^rant,  tint  only  uiider  a  tradinjr  liccnse  for  20 
ycars,  to  trade  tlierein,  whicli  was  renevved  in  1830,  for  a 
siiiiilar  period.  The  acct'ptancc  of  thcso  liconses  is  a  strontr 
continuation  of  the  fact,  as  it  rcally  was,  that  tlu;  charter  did 
not  cover  the  Rebaska  country.  Jt  is  phiin  then,  the  Rol»aska 
was  not  in  the  charter  grant,  in  IHO.'Î,  nor  at  any  snl)se(juent 
period.  And  tlie  charter  gave  the  Company,  power  to  niake 
rules  and  reguhititms,  which,  in  IH;")?.  were  caUed  Bye-I^Jiws, 
It}'  Attorney  (.Jeneral  Betliell,  and  Sollicitor  Uen.  Keitting,  in 
tlieir  consultation  by  the  conipany  in  that  year,  with  référence 
to  thèse  charter  rights,  thèse  l'egulations,  by  the  charter,  were 
recjuired  to  be  niade  as  nearly  as  possible  in  conforinity  with 
the  law  of  England.  They  were  to  be  solely  for  the  adminis- 
tration of  the  Company  8  attiiirs,  and  the  government  of  their 
own  e7ii'ployé.s,  and  were  to  be  administered  within  the  Com- 
pany's  own  terp'torial  establislunents,  by  the  local  governors, 
and  their  counci  s,  and  their  delegated  officiais.  The  English 
law,  therefore,  under  no  circumstances,  could  hâve  been  in 
force  in  Rebaska,  and,  with  the  utniost  latitude,  could  only 
exist  and  prevail,  as  administrative  law,  for  the  company's 
atfairs  and  peoplc  alone,  only  within  the  territorial  grant.  The 
statutory  enactinent  of  England.  »Uid  of  the  United  Kingdoin, 
being  territorial,  could  hâve  no  force  ont  of  the  Kingdom, 
unless  specially  extended  to  named  countries  and  localitie.s.  Tt 
is  plain,  therefore,  tiiat,  neither  the  conunon  nor  the  statutory 
enactments  of  England  and  Great  liritain,  had  any  footing  in 
Uebaska,  in  1803,  or  before  or  since  that  time.  It  is  aiso  true 
to  say  tliatthe  law  of  England  could  not  legally  be  introduced 
and  enforced  as  the  law  of  even  conquered  countries,  by  the 
niere  power  of  the  prérogative,  much  less  could  it  be  so  into 
countries  which  were  neither  ced((d  nor  concpiered.  It  is  true 
that  conquest  gaves  a  title  which  the  courts  of  the  coiupie- 
ror  cannot  deny,  whatever  niay  be  tlie  spéculative  opinion 
of  individuals,  respeeting  the  original  justice  of  the  claim 
which  bas  been  successfully  asserted.  But,  althougth  this 
title  is  acquired  and  maintained  by  force,  humanity,  resting 
on  public  opinion,  bas  prcscribed  i-ules  and  liinits,  by  which 
it  uiay  be  governed,  and,  hence,  it  is  very  unusual,  even 
in  case  of  conquest,  to  do  more  than  dis|)lace  the  former 
Sovereign,  and  as,sume  dominion  over  the  ccmquered  coun- 
try, as  in  the  instance  of  this  country,  and  its  cession  by 
Fi'ance.  The  modem  usage  of  nations  vvould  be  violated,  if 
private  property  slïould  be  confi.scated  and  private  riglits 
aiumlh'd.  Therefore,  the  relations  of  the  peuple  to  their  ancient 
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soveroign  or  govcrnmcnt  are  dissolved,  but  tho  relations  to 
oach  other,  niid  thcir  custoins  and  usages  reinain  undisturbed. 
If  tins  is  tho  actual  n^sult  of  conquost,  and  if  its  liniits  are 
restricted  in  tins  niarnier,  it  is  inanifest,  tluit  the  niero  exclu- 
sive riMit  of  tradini;  in  furs  with  tlie  inliabitants  ot"  the  licensed 
countrv,  does  not  interfère  vvitli  tlie  local  or  national  custoins 
of  thoso  people.  The  législative  power  alone  can  change  the 
local  law,  and  substitute,  by  its  niere  power,  soine  other  ;  but, 
even  tho  législature,  would  not  exercise  that  powor  over 
countries  where  the  local  nations  bave  been  left  in  territorial 
possession,  as  the  Crées  of  Rebaska.  There  is  nothing  to  show 
that  the  Indian  title  oï  the  Crées,  in  the  Rebaska  territory, 
bas  ever  been  interfered  with,  or  set  aside.  It  is  adniitted,  liy 
the  Hudsou's  Bay  (^»nipany'.s  authorities,  as  is  shewn  in 
the  Report  of  the  connnittee  of  the  House  of  Connnons, 
that  the  Crées  hold  their  ovvn  district.  Even  the  United 
States  are  caref  ul  to  accpiire  the  Indian  title,  either  by  purchase 
or  by  other  conventional  nieans,  before  white  occupancy  can 
be  allowed,  or  public  grants  niade.  It  is  unquestionable  that 
the  law  of  Kngland,  connnon  or  statutory,  was  never  intro- 
ducod  or  established,  even  by  implication,  beyond  the  area  of 
the  company's  territorial  grant  ;  it  certainly  did  not  control 
the  Indians  of  the  Crée  nation,  outside  of  that  area,  nor  apply 
to  white  men,  in  those  outside  districts  vvho  where  not  in  the 
service!  of  the  H.  B.  Company.  In  the  case  of  lirook  and 
Ih'ooh',  it  was  held,  by  their  Lordships,  in  final  appeal,  that 
the  niarriage  Act,  2G  Geo.  3,  c.  33,  only  applies  to  the  fornis 
of  niarriages  celebrated  in  England,  but  did  not  touch  the 
essentials  of  the  contract,  and  that  it  is  only  territorial  :  and, 
further,  in  Beainish  and  Beainish,  which  affirrned  the  case  of 
the  Queen  vs.  Millis,  which  required  for  the  validity  of  Mai-- 
riages,  in  f^ngland  and  Ireland,  under  thecomnion  law  of  En- 
gland,  that  thoy  be  celebrated  before  clergyinen,  aiso  declared 
that  the  décision  in  that  case,  is  iiot  to  be  applied  to  a  case 
where  the  présence  of  a  uiinister  in  holy  orders  is  impossible. 
It  was  held,  in  the  case  of  Brook  vs.  Brook  above  referred  to, 
that  the  forms  entering  into  the  'îontract  of  a  niarriage  are 
regulated  by  the  lax  loci  contrdctua,  and,  applying  the  rule  to 
tliis  ca.se,  the  form  of  the  marriage  of  William  Connolly  and 
Suzaime  would  therefore  be  the  customs  and  usages  of  tlie 
Crée  country,  in  1(S03.  The  establishment  of  a  Court  of  Just- 
ice, at  the  Red  River  settlement,  about  1850,  where  the  Eng- 
lish  Comnion  law  is  said  to  hâve  been  adniinistered  since 
that  time,  bas  not  introduced  the  marriage  act  at  ail,  as  part 
of  the  law  to  be  administered  there,  not  extended  that  stu- 
tute,  nor  the  connnon  law  of  England,  to  control  the  forms  of 
marriages  in  the  Crée  Country,  over  which  those  laws  did  not 
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apj)ly.  Xow,  whcthor  Rehaska  was  or  was  not,  in  1803,  in  the 
fiiulson's  Hay  Tcrritory,  is  (jnite  indiffèrent.  If  such  had  been 
the  case,   the   Hnj^lish  laws  of  niarria^e  eould  havo  no  eti'cct 
there,  liecause  the  jict  of  (îeor^e  II  did  not  extend  there.  And 
the  ruie,  in  the  Quecn  vs.   Millis,  had  no  application,  b(>cause 
the  présence  of  a  eier^ynian   was  impossible.    Tiie  oral  évid- 
ence of  Mr.Iustices  Ayiwin,  or  Johnson,  as  to  the  intnxhiction 
uf  tht'  law  of  Knghind  into  the  H.  H.  Conijiany's  Territory,  or 
into  the   Rebaska  country,  is  ])erfectly  unsatisfactory.    It  is 
iilso  ur^ed  that  the  niarria<^e  was  contrary  to  the  hiw  and 
jinisprndence  of    Franciî,   and    tiierefore,   v>f    this    prt)vince, 
wliere  this  action  has  been  instituted.   It  is  ([uito    true,    that 
the    secuhir    power,   whieh    was    tli»!    Royal    power,   always 
liad  the  ri<rht  to  nuike  hiws  for  the    niarriai;es  of    its  snb- 
jects,  eithcr  to  interdict  certain  ptirsons   froin   niarryin^  at 
ail,   or   to   re<ifuhite  the  fornialities  to   be   ob.served,  to   ren- 
tier inarriaiçe   valid.    Marria^e,  as  a  contract  like  ail  others, 
lu'ionj^s  to  the  political  onh^r  of  the  state,  and,  like  thein,   is 
t'(|uaily  sultject  to  the  laws  of  the  .secular  power,  e.stablished 
for  the  j^overninent  and  t,;;ood  order  of  civil  society.    And, 
tliou^h  in  France,  as  in  other  Roman  Catholic  countries,  mar- 
riaj^t!  was  a  .sacrament,  this  sacrament  was  always  held,  as 
dcclared  by  l'othier  and  others,  to   foUow  after  the  civil  con- 
traet,  and,  henco,  if  that  coritract  was  bad,  th(;re  was  no  sacra- 
ment.   In  marria^e,  the   French  Jurist   uniforndy    holil    the 
existence  of  two  tliinjjfs,  the  civil   contract,  between  man  and 
woman,  and  the  sacrament  added  to  contract.     The  .sjicra- 
iiierit   presupposing   a   contract.    Theologians  hold    the  inar- 
ruijfii  Vjond  as  good,  if  contracted  according  to  natural  law, 
thouirh  against  the  civil    law.     Rut,   says    Fothier,  the   tlis- 
tinetion   is  not  of  two    marriages  natural  and  civil,  but  of 
two   thiiigs  reijuired   for  the  validity    of  tluî   marriage,  the 
one  by  natural  law,  the  other  by  civil  law.  'l'he  recjuirements 
hy  tlie  tirst,  are  .so  everywhere,  in  ail  places,  nmongst  ail  per- 
sons  ;   those  by  the  second,  oniy  atl'ect  French  subjects,   who 
inust  obey  tho  French  municipal  law.   Hence,  there  is  no  mar- 
riiiife  in  France,  wheni   the   légal  formalities  hâve  not   been 
(il)served,  or  where  the  particîs  were  incapacitated  by  law.  As 
to  formalities   for  local   marriages,  the  law  for  them  cannot 
eflect  this  ([Uestion,  because   the   marriage  was  foreign,  an<l, 
tliereby,  foll  under  the  control  of  the  foreign  law,  as  admitted 
liy  Fi'ench  Jurists.  The  différence  between  void  and  voidable 
iiiîuriages    is    well  known   to    the   law,  and   perfectly   dear. 
Ciuionical  disability,  such  as  con.sanguinity,  atiinit}'  and  cer- 
tain corporeal  infirmities,  only  make   the  marriage  voidable, 
and  not,  [{mo  facto,  void,  until  sentence  or  judgnient  of  nullity 
is  obtained,  and  such  marriagea  are  deemed  valid,  for  ail  civil 
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purposes,  uiilcss  such  jii<l^inont  of  miUity  is  pronounced,  »lur- 
in^  the  lift'tiino  ot'  tho  parties.  Civil  <lisal)iliti«.s,  such  us  prior 
marria^e,  insaiiity  and  tlio  like,  iiiake  thc  contract  void,  nli 
initio,  not  morely  vtjidald.'.  IMioy  do  not  dissolve  a  contract 
airoady  niad»(,  but  render  the  parties  iticapablo  of  contractiiij; 
at  ail,  tluîy  do  not  put  asunder  tliose  wlio  are  joined  to^ether. 
but  tliey  previously  hinder  the  junction  ;  and,  if  any  persoiis, 
under  tlitîse  le^al  disabilities,  como  tofrether,  it  is  a  ineretri- 
cious  and  not  a  matrimonial  union,  and,  therefore,  no  jud^f- 
ment  ok'  avoidance  is  necessary.  Now,  tliis  marriaf^e,  of  William 
Connolly  and  Suzajine,  is  neither  voidable  nor  void,  nor  is  it 
at  ail  artectefl  by  thèse  principles  of  law.  Has  the  Frencli  law 
made  provisions  for  niarria^'es,  and  is  their  rej,'ulation  for 
other  reasons  than  the  forei^oini;  and  under  other  eircum- 
stances?  The  only  marriages  touched  by  French  law  are  clan- 
destine niarriaj^es  and  of  minor.s  marryinj^  without  the  con- 
seïit  of  the  parents.  The  former  are  ^roverned  by  the  Ord.  de 
Blois.  the  Editof  1627  and  the  Ord.  of  1007.  To  prevent  clan- 
destine marriages  in  France,  strini,'ent  provisions  of  hiw 
re(juire  the  existence  and  adoption  of  certain  formalities  to 
make  marriai^es  valid.  But,  ail  thèse  i)rovisions  are  territor- 
ial, and  apply  only  to  marriafçes  solcmnised  in  F'rance.  Tliey 
do  not  reijulate  foreijjn  marria^es,  uniess  made  in  fraud  of 
the  French  Law,  and  do  not  ettect  the  marria^e  in  question, 
any  more  than  a  marriaj^e  celebrated  in  New -York.  Thèse 
enactmonts,  however,  had  another  important  object,  the  pro- 
tection and  njaintenance  of  parental  authority  over  miiior 
children,  who  contract  marriajjje  without  parental  con.sent.  It 
was  chietly  on  account  of  their  interférence  with  this  author- 
ity, that  the  decrees  of  the  Council  of  Trente  wero  refu.sed 
introduction  into  France,  and  they  were  not  received  there, 
notwithstandinj^  ail  the  efforts  of  the  Court  of  Rome  for  tlieir 
recoi^nition  in  France.  Under  those  laws,  nunierous  marriîii>es 
of  niinors  in  facie  ri'rloKuv  were  dissolved.  But  no  objection 
could  be  made,  after  the  death  of  the  parties,  to  sucii  a 
m  irriage,  and  no  person  could  object  to  such  marriage  exocpt 
the  parents  of  the  parties,  or  those  who  were  in  loco  imvi'ntin; 
shewin^  that  the  es.sence  of  the  marriages  consisted  rather  in 
the  civil  contract  than  in  the  .sacrament  or  reli<îious  solenmi- 
sation,  even  in  France.  The  case  of  the  dissolution  of  minors' 
marriages  is  referred  to,  only  to  shew  that  the  natural  and 
civil  contract  was  reco^nizeil  l>y  the  French  tribunal.s,  not- 
withstandin^  the  action  of  the  priest,  and  to  indicate  that  liis 
aciv.  was  not  consi<lered  an  (^ssential  to  man-iage.  Many  cases 
of  this  de.scription  will  l)e  found  on  leference  to  liardd  aiid 
i\\ii  Journal  des  Audiences.  There  are  also  cases  of  minor.s, 
who  liaving  gone  abroad   to  seek  their  fortune,  and  married 
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uithout  parental  consent,  liave  liad  their  inarria^es  validated 
ii<,'ainst  tlie  parental  objectii)n.  A  casc!  of  a  yoiin^  man  j^oiii^ 
to  America,  ami  marrying  there  (lidtdet,  Arri'tn,  p.  277),  being 
Il  "  marUuje  fuit  en  Arnénque,  par  un  fils  de  famille,  sans  le 
(Diisenfemeid  de  f^es  père  et  mère,  déclaré  ndahle,"  becaiise  he 
went  tliere  independently,  to  seek  his»  fortune,  arrf't  of  20tli 
iiiay,  l(>(i7,  3  J.  defi  Aiulieiices,  vol.  1,  cli.  23,  Demarnonn  Lett. 
V.  No.  10,  2  Soefre,  cent.  4,  chapitre  71,  and  other  ca.ses,  in  3 
and  5  vols.  Joitnud  des  Audience»,  liv.  2,  Ct.  17,  re.sembling 
in  their  featun^s  the  niarriage  of  William  ConnoUy,  who  was 
iiihtwed  to  go  to  the  Indian  country  to  .seek  lus  fortune.  In  the 
Frencli  dis-solved  inarriaore,  the  parents  did  object  in  timo  ;  but, 
in   William  Connolly's  ctuse,  neither  lus  parents  nor  him.self 
lias  taken   any  proceedings  to  avoid   bis  marriage   vvitli   Su- 
zanne. The  law  of  France,  therefore,  recognizing  tht;  civil  con- 
tract,  and  deciding  that  its  essence  did  not  consist  in  the  roli- 
i^^icais  .soleinnisation,  does  not  interfère  with   the  marriage  in 
(jnestion.    Législative    provisions,    promulgative    against  the 
clande.stinity  of  marriages,  are  territorial,  and  hâve   no  in- 
tlnence  upon  marriages  contracted  abroad,  unle.ss  contracted 
for  the  purpose  of  evading  the  Freiich  Law  itself,  whicli  is  not 
this  case.  '1  he  jurisprudence  of  Modem  France  is  of  the  .saine 
nature,  iii  its  récognition  of  marriage  as  a  civil  contract.  Ins- 
tructive ca.ses  upon  this  point  are  to  be  found  in  French  juris- 
prudence. In  1819, General  Gaultier  married  a  Georgian  woman, 
not  a  Christian,  at  Giset,  near  Cairo,  where  no  regist»;rs  were 
kt'pt  :  the  proof  of  the  marriage,  the  p(wsf;,s.><i(>7?  d'état  was  esta- 
lilislu'd  byevidenceof  cohabitation  and  réputation  and  the  mar- 
riage sustained.  Jottrmd  de   Cassatiot},  l.Slî),  page  314.    hy 
un  arrêtof  the  Cour  de  Cassation  of  2()tli  Dec.  1.S41,  Jour,  du, 
Vidais,  1841,  it  was  held  :  "  la  loi  déclare  valables  les  mariages 
t'ontracté.s  à  l'étranger,  entre  Fran(,'ais  et  étrangers,  s'ils  ont 
été  eélébrés  dans  les  formes  usitées,  même  en  cas.  comme  en 
(Ml  Pen.sylranie  et  dans  l'Etat  de  New-York,  où  la  coutume 
ilis|»ense  de  tout  cérémonial  ;   les  lois  n'exigeant,  pour  consta- 
ter l'existence  du  mariage,  aucun  acte,  .soit  civil  soit  religieux, 
mais  .seulement  la  réunion  de  deux  faits  matériels,  la  cohabi- 
tiition  et  la  réputation."  Sirey,  1852,  p.  407,  held  :  "  de  ce  (\\\g 
le  mariage  en  pays  étranger  est  valable,  s'il  a  été  célébré  dans 
lis  formes  usitées  dans  ce  pays,  il  suit  (|ue,  s'il  s'agit  d'un  ina- 
liage  contracté  dans  un  pays  où  la  loi  n'exige  pour  le  prouver, 
et  en  constater  l'exécution,  aucun  acte  par  écrit,   mais    seule- 
ment la  cohï'.bitation  et  la  réputation  comme  à  New-York,  les 
trihunaux  fran<,'ais  doivent  reconnaître  la  validité  de  ce  ina- 
riHt,'e,  lors(ju'il  en   e.st  fait  preuve."    The  law  of  both   aneient 
ami  modem  France  being  against  the  objections  of  Defen  dant 
oii  thèse  points,  we  come  to  Lower  Canada.  If  the  juris  pru- 
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(Icnce  of  tliiH  Province  lie  iiow  cousidcred,  tlie  objection  .setu|) 
by  DcIVnilimt  can  hc  urgcd  liere.  It  \h  cominon  knowledj,'!' 
fcliat  onr  law  coinpels  onr  tri  banals  to  rccoj^tn'so  tlio  validity 
ol"  niarriaj^L's  contractod  abroad,  wlion  so  ctintractcd  accordiii^j 
to  tlie  usaj^es  anrl  enstorns  of  tlic  country  wlit-rc  tbey  bave 
taken  place.  Tho  natiu'al  and  civil  ct»ntract  bas  bccn  l'ullyaiul 
frf'f|Uontly  reco^nised  in  our  courts  of  justice*  Nor  docs  onr 
jurisprudence  apply  tins  sanction  to  sucb  contracts  niado  in 
civiliscdor  cbristnin  countries  alone,  witb  tbe  intervention  nf 
aclergynian  ;  but  aiso  to  tbose  contract(Ml  in  tbe  Indian  coun- 
try. .See  cases  retVrred  to  by  Judffe  Monk,  in  bis  notes  ol'jud;;- 
ment,  tiiprà  paj^es  IMS  and  \ii(),  especially  Montfei"rand  vs. 
Faris,  to  wbicb  niay  be  added  Lan<:juedoc  vs.  Laviolette,  (I) 
and  tbe  observations  of  tbe  Jud^es  sittin^  as  a  Court  of  appeiil, 
cbief  Justice  Lnfnntaine  is  reported  to  bave  said  :  "  Le  contnit 
de  niariag(>  est  de  droit  des  gens,  et  on  <loit  l'admettre  lors(|u'il 
est  contracté  suivant  l'usaire  du  lieu  on  il  est  célébré  :  c'est  ainsi 
(pj'on  ndniet  les  mariages  faits  ebe/  les  sauvages,  (pjonpie  dé- 
pourvus des  formalités  prescrites  par  nos  lois."  'l'be  legisla- 
tioi  of  France  bas  moreover  been  followed  and  adopted  in 
tbis  province.  Art.  1M5  of  our  Code  provid(!S  tbat  a  niarringe 
solemnised  out  of  Lower  Canada,  betvveen  two  per.sons,  eitliei' 
or  botb  of  vvbom  are  subject  to  its  laws,  is  valid,  if  st^lemniseil 
according  to  tbe  fca-nialities  of  tlie  place  wbere  it  is  j)eil"oiiii- 
ed,  provided  tbat  tbe  ])arties  did  not  go  tbere  witb  tlie  inten- 
tion of  (^-ading  tbe  law.  It  is  ])lain  tbat  inan'iag<'S  eontracted 
in  foreign  countries  are  not  illégal  «er  w.  eitber  by  Englisli, 
Frencb  or  Lower  Canadian  law.  AU  tbe.se  laws  snstain  foreign 
marriages,  if  validly  contracted,  according  t(j  tbe  foreign  laws 

(I)  Lu  li'-^iiliti'  «riiii  iiiai'iuge  doit  rtre  (U'cidér  Muivaiit  lu  loi  du  lit'U  oii  il  est 
L'i''l(''l)iv,  iiiiii.s  k'H  eHuts  du  inariagu,  ((uaiil  aux  «Iroitu  civils  deH  ('poux,  sont 
houiiiIh  h  la  loi  de  leur  doinieilu  ;  aiiiMi,  si  deux  personnes,  domiciliées  dans  U 
])roviiii'e,  dont  l'une  est  mineure,  se  rendent  diin>i  l'Ktat  de  \ew-V<irk  et  s'y 
marient,  sans  le  consentement  des  parents  ou  du  tuteur  (|ue  1»  loi  de  Nt'w 
^'ol•k  n'exige  |)as,  ce  mariage  est  valide  mais  h's  cpotix  sont  soumis  à  la  cnin- 
niunauté  de  l)iens,  (|ui  est  la  loi  de  leur  domicile,  dans  la  province  de  (,>ui''l)cc  ; 
et,  dans  ce  cas,  un  contrat  de  mariage  fait  entre  eux  dans  la  province,  après 
le  mariage  de  \ew-York  et  un  second  mariage  fait  ici,  après  ce  contrat,  .soiit 
sans  eDet,  vu  la  validité  du  premier  mariage.  Le  tuteur  du  mineur,  (iiii  » 
concouru  au  contrat,  et  an  second  nuiriage,  peut,  néanmoins,  Iors<|u'il  "' 
poursuivi  en  reddition  de  compte,  par  la  femme  séparée  de  Itiens  •  y  a  > 
trat  de  mariage,  soutenir  (ju'elle  n'est  pas  séparée  de  liiens,  vucpn'  ' 

a  été  fait  après  un  mariage   valide,  qui  a  eu   jiour  cU'et  une  ■  u    k' 

liions.    (  L(iiiiiiiP(t(tc  cl   vx  et    Liii'inle.ttf,  (.'.  1$.  J{.  en  appel,  M  .  t  iimis 

^H7^H,  LxKONTAiNK,   .1.  en  0  ,  .Ayiavin,  J.  (di.ssident),    |)tVAi.,  akon,  •' . 

contirm.iiit  le  jugement  le  jugeuu-nt  de  ('.  S.  Montréal,  .'10  mai  Ift...  Day,  •' 
(.'.  MoM>Ki-KT,  A.,  CiiAitoT,  .T.  (dissi<lent),  li  H.  ]  K.  (^,  j).  ;}."»  et  41  Le  j  ;>■ 
Chabot  a  exprimé  l'opinion  (pie  le  tuteur  ayant  comparu  au  second  man  ,;»• 
ne  ]>ouvait  soutenir  la  validité  du  premier  au  préjudice  du  second.  Le  juui 
Avi, WIN  a  exprimé  l'opinion  (jue  la  validité  <lu  premiei-  mariage  devait  itiv 
décidée  par  nos  lois,  et  qu'il  était  nul,  vu  que  le  mineur  n'j»vait  pas  eu  li 
cunaentunient  de  so»  parents  ou  de  son  tuteur. 
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iiiid  CMistotns  ;  liciK'c,  tlHM'i't'ort',  tlic    rt'nij^'nisi'd  |)riiiL'i|i|t>  ot'  ail 

civiliscd  iurisprudciict',  tliat  tlic  validity  of  niarria<,'e  liciii;,'  to 

Im'  dt'tfrndiii'd  Ity  tlic  law  oï  tli«'  placo  wln-rc  it  was  contract- 

l'il.   Kull  civil  ('fit'(!t  nmst  lu-  Hfivcii   to  inarria^cs  coiitractcd 

ii('C(trdiniif  to  tlir  laws  ami  iisnufs  of  tivcii  harltarous  coiintritvs, 

wlicrc  n»>  dominant  oitjcction  i.«  pmvcd  to  inake  tlicin  void  ttb 

iiiifi.i).  TliiN  is  accordini»  to  i]\i\/iin  ;fntti n m.  wliicli   is  part  oF 

nin-  law.  In  l'icrH  vs.  Pirrs,  2  li.  I...,li:il.  it  was  licld,  tliat  the 

(|U<'sti»)ii  oï  t\u'  validity   ot'  tlio  niarriaf^c  contract  cannot  ho 

tiifd    likc  any  otlicr  (pK'stiftn  ol'  tact,  wlihich  is  iiuU'pcndi'nt 

iil'  |)n>Huniptii)n,  for  tlio  law  will  prcsunic  in  t'av(»r  of  niarn'a<^<'. 

Tlicrc  is  a  stronj^  Ic^il  pre.snntption  in  favor  of  innrria^c,  par- 

ticularly  aftcr  tlic  lapsc  of  a  <^n'at  Icn^L^tli  of  tiinc,  and  tliis 

|»r('sinn))tion  nmst  ho  mot  hy  stron^',  distinct  and  satisfactory 

(iJHproof."    In  tins  cau.sc,  it  lias  hccn   provcd,  tliat  rc^'istcrs  of 

inairiagc    did    not   cxist,    iind,  tlicrcforc,  accordin<^   to    well 

kiiown  autlioritics  aiul  jurisprudence  of  tliis  ccanitry,  tlic  niar- 

ria^t"  iiiay   hc  provcd  hy  witncsscs  and   attcndin^   circunis- 

tiiiiccs.    Tlio  proof  of  tlic  fact  of  tlic  marriayc  ratlicr  tlian  of 

tlic  ci'Ichration  is  to  Ik^   niadc,  and  circumstanccs  of  ])rc.suiiip- 

tiiiii  tlicn  hccomc  important.  And  to  tlicsc,  tlic  prcsumption  of 

liiw  wliicli  is  always  and  cvcrywlicrc  in  favor  of  marriaf^c.    It 

is  tlic  doctrine  of  ail  courts  tliat  evervthin<jf  is  to  hc  prcsumcd 

in  ta\(.r  of  a  matrimonial  union  which  lias  produced  cliildrcn 

ami   united   tlicir  parents  hy  a  lonj;  cohahitation,   .sucli    an 

niiioM  is  not  to  hc  dissolved  witliout  some  prcHsin^jf  ohli^ation 

lit'  law,  and,  thereforc,  law  forhids  tlie  di.s.solution  witliout  its 

sanction.  The  Knijlish  marriafîc   act  docs  not  allow  tlie  resi- 

"Iciicc  of  tlie  parties  to  he  in(|uircd  into,  aftcr  u  marria^e  haa 

takcii  place.  It  rests  c«aitent  witli  tliat  fact,  and  tlie  presunij»- 

tioii  of  law  comes  in  tlieni,  and  suj)|)orts  its  validity,  if  con- 

tiacted  propcrly  in  tli«;  forei<,ni  ccaintry.     Hmcc,  tlioUf,di  nmr- 

ria^fc  is  viewed  only  as  a  political  and  social  status  aftcr  tlie 

cniitract  is   niade,  yet,  it  is  an  intercst  tran.sccndiny  ail  otiier 

iiitcrcst,  of  a  social  kitid.  It  is  moreover  a  tliin<^  of  natiual  ri^lit, 

tliat  is,  tliat  ail  persons  are  naturally  entitled   to  enter  into 

tlif  iiiarria^e  relation  at  a  proper  tinie  and   tmder  jiropcr  cir- 

ciiii  stances.  As  Masurette,  one  of  tlic  witness(^s,  says  speakinj^ 

|>f  tlio  Indian  country  :  "  il  est  aussi   naturel  de  prendre  une 

♦t'Miine  par  là  coi..ine  par  ici."  Tlicrefoi'e,  as  Story,  Huri,'c  and 

tlicrs  liold,  every  court,  in  concedinfî  questions  not  ahsolute- 

ly  scttled  or  delined  in  the  law,  sliould  and  do  leaii  toward 

tlif  institution  of  marriage,  holding  consequently  ail  persons 

ti)  1»   uiarried  who,  living  in  the   way  of  hushand  and  wife, 

inay  accor<'    igly  he  presumed  to  hâve  intended  entering  into 

tliat  relation,  unlcss  the  rule  of  law,  which  is  8et  up  to  pre- 

Vfiit  tliis  conclusion  is  dintinct  and  ahsolute,  or  some  inipedi- 
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ment  ot*  nature  supervenes.  ïliis  proposition  is  sustuinetl  by 
the  well  known  iiiaxiin  "  mmper  presumitur  irro  nuitrimo- 
nio."  Test  this  case  by  the  évidence  in  this  cause.  Is  the  pre- 
s'unption  proved  that  William  (JonnoUy  inerely  intended  a 
nieretricious  connection  with  Suzanne,  and  to  keep  her  as  his 
concubine  ?  William  Connolly  lias  contructed  it  by  his  t)vvn 
acts  and  reiterated  avowals,  durinjj  a  cohabitation  of  nearly 
80  years.  Was  it  to  take  her  in  marriage  that,  for  ail  that  tiiiio, 
he  has  persistently  called  her  his  wife  and  acknowledged  her 
as  such  ?  Had  he  survived  Suzanne,  he  would  not,  in  auch  an 
action  as  this,  hâve  been  allowed  to  repudiate  his  own  repeat- 
ed  and  distinct  atlmissions  that  she  had  been  his  wife.  Nuuier- 
ous  authorities  of  the  French  law  justify  the  admissibility  of 
such  proof,  ex  neceasitate,  where  registers  do  not  exist,  and 
numerous  arrelu  will  be  found  in  Bardet,  De»  preuves  du  ma- 
Hage  ;  amongst  others,  vide  1573, 1006, 1608,  and  others.  That 
of  1606  is  peculiar  and  strongly  applicable  hère,  especially 
with  référence  to  William  Connolly  s  admissions.  It  is  ob- 
served  :  "  Cet  arrêt  fit  obtenir  une  preuve  plus  forte,  par  la 

{)ropre  confession  du  mari,  lequel,  dès  le  lendemain,  reconnut 
a  vérité  du  mariage;"  see  also,  arrêt  of  llth  August,  llKi, 
admitting  such  proof  Lamoignon  to  the  same  ettect,  in  his 
arrêt  of  29th  January,  1691,  who  supports  it  by  the  previous 
arrêts  of  1604,  the  case  of  Bouchage  and  Bouviot,  of  16>S3  ; 
and  Pothier,  No.  378,  says  the  same.  The  law  will  not  support 
meritricious  presumptions,  but  will  maintain  the  moral  pre- 
sumption  of  marriago.  Willi.'im  Connolly  took  no  légal  pro- 
ceeding  to  set  it  asidc;,  if  it  were  voidabïe  ;  and  the  law  does 
not  recognise  the  selfish  right  of  either  party  to  repudiate 
such  a  contract  at  pleasure.  Hence,  the  conclusion  of  law  aiul 
morality  that  this  marriage  subsisted  until  his  death.  Mar- 
riage,  says  an  eminent  French  jurist,  if  admitted  to  exist,  is 
indissoluble  by  the  act  of  either  party.  "  La  loi  naturelle  et  la 
loi  divine  sont  expresses  sur  ce  point  ;  ainsi,  dès  qu'il  y  a  iiiu- 
riage,  il  y  a  société  individuelle  et  indissoluble  des  deux  con- 
joints. Les  princes  peuvent  faire  des  lois  sur  le  mariage,  en 
exiger  l'observation,  pour  qu'il  y  ait  société  conjugale,  et,  par 
conséquent,  mariage.  Mais,  dès  qu'elles  sont  observées,  c'est- 
à-dire,  dès  qu'il  y  a  société  conjonctive  légitime,  aucune  loi  ne 
peut  en  perniettre  la  rupture."  This  of  course  would  be  niodi- 
fied  in  Protestant  count'-ics,  and,  in  this  province,  wlicre 
divorce  is  sanctioned,  wlîich  only  however  opérâtes  upon  the 
parties,  after  the  divorce  has  Iwen  sanctioned  by  the  suprême 
civil  authority  of  the  Législature.  In  this  case,  divorce  would 
not  hâve  been  resorted  to  by  William  Connolly,  becausc  he 
was  of  the  Roman  Catholic  faith,  which  is  opposed  to  divorce, 
under  any  ail  circumstances.  The  only  really  important  point, 
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in  this  case,  is  the  question,  was  Suzanne  married  to  William 
C'onnolly  ?   Subsidiary  to  this,  is  the  other,  did  the  Laws  of 
Lower  Canada  give   validity  and   effect   to  the   marriage. 
Weighing  the  first  point  by  the  évidence  adduced  in  this 
cause,  and  not  contradicted  by  Défendant,  by  the  insuperable 
difficulty  of  obtaining  a  marriage,  at  the  tiine  and  place,  by 
religions  solemnities,  and  the  conséquent  marriage  from  neces- 
sity,  according  to  the  local  custom,s.    Recognizing  the  fact  of 
their  long  continued  cohabitation,  and  of  the  constant  and 
gênerai  réputation  prevailing  amongst  ail  with  whom  they 
lived  anti  «issociated,  of  their  status  of  nian  and  wife,  by  the 
reiterated  admissions  and  aeknowledgments  of  William  Con- 
nolly,  extending  over  a  period  of  30  years.    Added  to  which, 
tliere  is  the  strong  prcsumption  of  law  in  favor  of  his  mar- 
riage with  Suzanne.    It  is  impossible  not  to  déclare  them  to 
iiave  been  validly  married.  Law  and  fact  concur  in  validating 
this  nmrriage,  and,  according  te  it,  the  privilèges,  as  shown  in 
A  rmitujfe  vs.  Armituffe,  in  1366,  P.  W.  C,  Wood  3  L.  R.  Eqtiity 
cases,  page  347,  ressorti ng  to  liuding  vs.  Ruding,  2  Hagg 
Cons.  Rep.,  371, which  dicided  that  such  marriages.at  Factories, 
or  in  barbarous  countries,  were  valid,  in  declaring  Suzanne  the 
wife  of  William  Connolly,  Plaintiff's  fathei-.   Everything  con- 
spires to  uphold  this  conclusion,  even  vewing  the  marriage  as 
a  putative  marriage.    The  good  faith  of  Suzanne,  Plaintitt's 
inother,  is  évident  throughout.    She  was  William  Connolly 's 
\vif«!,  in  good  faith,  from  the  first,  and  this  good  faith  con- 
tinued throughout.    She  never  abandoning  lier  husband,  his 
naine,  or  lier  title,  as  Suzanne  Connolly,  his  lawful  wife  until 
ileath.    A  French  jurist  remarks  :  "  Observez,  relativement  à 
ces  mariages  célébrés  en  pays  étrangers,  que  la  lx>nne  foi  de.s 
parties  contractantes  est  de  la  plus  grande  considération  ;  on 
ne  se  porte  ordinairement  à  les  annuler  (pi'autant  q'uon  y  dé- 
couvre le  dessein  de  se  soustraire  à  la  rigueur  des  lois."   (îood 
faith  alone  would  entitle  her  to  the  civil  effects  of  marriage. 
The  possession  d'état  is  clearly  established  in  her  favor,  as  a 
l'ight  resulting  from  the  notoriety  produced  from  a  collection 
of  facts  tending  to  prove  the  quality  which  she  enjoyed  in 
the  Society,  in  which  she  moved  with  her  husband,  before  his 
séparation  from  her.    Although,  the  valirlity  of  th(^  marriage 
isdetermined  Vjy  the  lex  loci,  yet,  its  civil  conse(juence  depencls 
upon  the  law  of  the  country  of  the  domicile  of  the  husl>and. 
Hfcause,  so  far  as  the  wife  is  concerned,  she  is  utterly  lost  in 
her  huslmnd  ;   by   marriage,  she  acquires  the   name  of  her 
husband,  and,  at  the  same  time,  absolutely  losts  lier  own  domi- 
cile in  his,  even  before  she  bas  gone  to  it.    She  follows  the 
condition  of  her  hu.sband  and  in  subject  to  the  laws  of  his 
domicile.    Bourjon,  vol.  1,  p.  70,  No.  5,  says:   "  I.ia  femme  n'a 
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d'autre  domicile  que  celui  de  son  mari  ;  sa  puiasunce  sous  la- 
quelle elle  vit,  ne  lui  en  laisse  pas  d'autre.  De  là,  il  s'ensuit 
que  son  domicile  de  fait  n'est  d'aucune  considération  :  c'est 
toujours  celui  de  son  mari  qu'il  faut  c(nisulter."  Their  matri- 
monial riglits  are  to  be  regulated  and  governed  by  the  law  ot' 
the  country  of  liis  domicile.  As  a  matter  of  fact,  it  is  allefred 
and  proved  tliat  William  Coimolly  Imd  his  domicile  of  ori^in 
in  Lower  Canada,  wliere  (Jominunauté  de  hlen»  prevailed  l»y 
the  common  law  ;  that  ho  went  for  tejuporary  commercial 
service  to  the  Indian  country,  and  that,  during  the  many 
years  of  his  absence,  he  never  formed  there  any  permanent 
domicile;  and  it  is  aiso  proved,  that  he  <lid  return  to  his 
domicile  of  origin,  in  Lower  Canada,  where  he  tinally  formed 
his  permanent  establishment,  and  domiciliated  himself.  and 
where,  having  lived  for  nearly  20  years,  he  died.  And,  it  is 
laid  down  that  commin,  evi/doi/éH,  and  others  of  like  (b'scrip- 
tion,  "cimservent  leur  ancien  donucile,  s'il  n'y  a  preuve  jui 
contraire,  parce  «jue  celui  où  ils  sont,  n'est  p.-is  par  choix  et 
destinati<m  d'esprit  ferme  et  permanent  d'y  demeurer."  See 
Ijjicombe,  Jurisp.,  Domicile,  p.  207,  no.  7,  citinjjf  ai-rèt  of  ôtli 
April,  1718,  à  réjjard  d'un  connnis."  The  Frtînch  law  is  thns 
inclined  frreatly  in  favor  of  the  domicile  of  orijjin,  and  reqnires 
the  concurrence  of  a  number  of  circumstanees,  to  establisli 
the  fact  (►f  a  transference  of  domicile  :  see  De.sgniron,  Traité 
lia  doinicUe  t'f  de  Vidtsevce,  p.  70,  Cl  18(5,  and  J)enisart,  Ihi 
domicile,  1-5.  The  domicile  of  origin  is  [)resumed  to  hâve 
been  so  reserveil,  so  long  as  it  does  not  appear  that  the  party 
had  altered  it  (ivimo  et  faelo,  that  is  uviiuo  iHAiveudi  at  tlie 
latter  place,  withont  a  wish  to  return  again,  ad  locain  nruji- 
nis.  A  man  is  understood  only  to  live  at  a  particular  place. 
and  to  hâve  mansion  temporarily  only,  and  n«)t  to  found  his 
domicile  in  that  spt)t  where  he  only  résides,  though  for  miiny 
years,  for  the  n«ere  purpose  of  tiade  or  business.  The  chaiijff 
of  domicile  requires  the  fact  of  "  loie  hnhitatvni  réelle  dans 
un  autre  lieu,  jointe  à  l'intention  d'y  fixer  un  principal  étii- 
blis.sement."  'J'here  is  no  ])roof  (jf  the  intention  on  the  part 
of  William  C/onnolly  to  give  up  his  domicile  of  origin,  hihI 
to  domiciliate  him.self  permanently  in  the  Indian  country. 
During  ail  his  stay  in  that  country,  he  was  in  those  vjirimi.s 
trading  posts  of  the  ('ompanies,  éfiddissements  de  roui iiiem'. 
not  his  own,  but  the  servant  of  the  trading  couqmiiies  ot' 
which  he  was  tht*  eii'iagi'e  for  the  time  being.  Marcadé,  vol. 
1.  p.  1 1  ô,  says.  speaking  ol"  siich  trading  estai)lishments  :  "  ils 
ne  pourront  jamais  êtie  «'onsidérés  connue  ayant  été  faits  sans 
esprit  ile  retour  ;  la  perte  de  l'esprit  de  retoin-  ne  pourrait  pus 
se  présumer,  mais  devrait  être  prouvé,  ("est  un  principe 
général  que  la  renonciation  à  un  droit  lu^  se  présume  jamaiM; 
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or,  si  o'cHt  là  une  règle  invariaMf.  et  t|u'(>ii  doive  suivre  par- 
tout, il  est  clair  ({u'on  ne  peut  pas  s'en  écarter,  surtout  lorsqu'il 
s'iigit  lie  la  renonciation  à  une  (|Ualité  au88i  iniporttiute  que 
ctsile  (lu  tloniicile  d'ori^jine."  Ail  tlie  évidence  of  record  shews 
tiiat  William  ('onnolly  was  a  Lower  Canadian,  aud  had  no 
intention  to  abandon  his  domicile  of  origin  in  Lower  Canada. 
Tliat  nniMt  prevail,  not  only  until  Ite  Inus  ac(|uired  another,  l>ut 
abandoned  the  former,  univfio  et  facto.  During  ail  lus  service, 
tVoui  111*86  to  last,  in  the  Indian  country,  William  Connolly 
iiever  en'oyed  a  state  of  lilnirty  requisite  to  enable  hini  to 
t'ound  a  domicile.  It  is  plain,  tlierefore,  that  tus  domicile  of 
uri^in  continued  throu^hout  liis  résidence  in  the  Indian  coun- 
try. And  anyullejîod  presuntption  of  a  new  domicile  is  entirely 
conti'acteil  by  the  violent  contrary  presumption,  arisin^  from 
the  spécial  object  and  purpo.se  of  lus  résidence  there,  and,  by 
his  proved  déclaration  of  intention  to  return  to  his  domicile 
of  origin  :  his  résidence,  at  the.se  posts,  was  nothin;;'  more,  or 
iïvcn  less  than  the  résidence  of  a  man  in  the  known  trading  fac- 
torie.s,  in  Kurope  aud  America,  belon^in^f  to  his  own  people, 
which  résidence  there  does  not  .set  asi<ie  the  <»ri^in>d  domicile. 
It  must  l)e  remembered  that,  during  his  minority,  lie  could 
iiut  acquit e  a  domicile  of  his  own,  apart  from  the  domicile  of 
lus  father.  Hia  domicile  of  oriijin  could  not  bt;  ohanged  by 
luiii,  until  ho  became  hiù  jnrlf..  See.  Coût.  iJ'Argt,  verbo 
(hnnicilc,  p.  52.  Therefore,  when  ho  ntarried  he  clid  .so  under 
force  of  the  connuon  law  of  his  domicile  oï  origin,  which  he 
preserved,  until  he  ac(|uired  a  capacity  to  ch<M>8o  his  own 
domicile,  and,  being  emanci))ated  by  law  or  by  the  sentence 
of  a  jiKlge.  Fothier,  iutrodiictiint.  <i.a.v  coidamn»,  p.  (i.  Having 
ivtdined  lus  domicile  of  origin,  which  retognized  Cnniitumauté 
ilr.  />ù'/),M,  and  which,  l>eing  a  xtatat  />e/'«r><«<^,  acconipunied  hini 
where  ever  he  ndght  go  to  be  married.  He,  therefore,  married 
Ululer  the  régime  of  the  law  of  Lower  C'anada,  which  could 
only  be  avoided  by  an  express  antenu|'  i  ial  contract  of  niarritige, 
stipulating  exclusion  ofcommunity  behveen  him  and  Su/anne. 
The  luw  of  his  domicile,  therefore,  régulâtes  the  rightn  of  the 
conjoints  in  the  community,  and  that  comnmnity,  once  formed 
luul  establishod  by  law,  is  iriev*)cable  and  invioluhU',  and  the 
conjoints  of  the!n.selves  cannot  derognte  from  it.  This  law  of 
community  "  réciif  les  biens,  jus<)U  a  un  partage."  Nor  can  the 
liusijund  divest  his  wife  or  widow  of  her  legally  vested  right, 
by  any  change  of  domicile,  or  by  its  transference  into  a  coun- 
try wliere  community  does  not  i)revail.  Therefore,  Su/anne 
was  clearly  coiinuune  an  hif.ns  with  him,  and,  »is  was  clearly 
t'Htablishetl  in  the  case  of  Monife.'i'rand  v.s.  Farin,  l)efore  cited, 
oiititled  to  one  half  of  ull  the  property  whereof  William  Con- 
nolly ilied   posscssed,  and  which  lornied  the  mass  of  the  rom- 
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niunity  of  property  between  thein.  Having  established  a 
marriage  between  William  ConnoUy  and  Suzanne,  and  having 
established  the  fact  that  he  inarned  undel*  the  coinnion  law 
of  his  domicile  of  origin,  it  follows  that  community  was  esta- 
blished, by  the  connnon  law,  between  theni,  because  commu- 
nity, being  a  contract  arising  from  the  fact  of  the  marriagc, 
and  at  the  time  of  its  formation,  is  presun)e<l  by  law  to  exist 
between  persons  married  within  the  purview  of  that  commoii 
law,  where  no  contractual  stipulations  to  the  contrary  exist. 
None  such  existing  hère,  the  conmion  law  has  established  the 
contract  of  community,  between  the  parties,  at  the  time  and 
by  the  fact  of  their  marriage,  and  Suzanne's  right,  as  ami- 
viane  en  bien^,  surviving  her  husband,  is  therefore,  indispu- 
table.  The  averment,  therefore,  in  the  second  plea  of  the  non- 
existence  of  a  law  of  community  of  property,  as  prevailing  in 
the  H.  B.  territory,  and  allowing  full  crédit  to  that  averment, 
the  fact  has  no  application  in  this  cause,  and  cannot  interfère 
with  the  community  established  by  the  law  of  Lower  Canada. 
The  second  plea,  therefore,  is  not  more  substantial,  against 
this  action,  than  the  first.  With  the  dismissal  of  thèse  pleas 
the  contention  might  be  closed,  but,  in  argunient.  Défendant 
has  objected,  without  pleading  the  objection  against  the  réco- 
gnition of  Plaintiff,  as  the  son  and  child  of  his  father,  William 
Connolly,  and  his  mother,  Suzanne.  By  the  évidence  of  record, 
of  witnesses  both  of  Plaintitf  and  Défendant,  and,  by  the  acts 
and  admissions  of  William  Connolly  himself,  the  status  of 
Plaintiff  has  been  perfectly  estaV>lished,  as  being  one  of  the 
children,  born  of  the  marriage  in  question,  and  that  he  was 
recognized  by  his  father  as  such,  he  is  referred  to  by  him  in 
his  letter  to  John  Reeves  filed  in  the  cause  by  Plaintiff.  TIio 
Plaintiff  bore  is  father's  name,  and  was  baptisedin  his  father's 
présence,  and  with  his  consent  and  his  signature  to  the  Act 
of  Baptism,  and  the  Registry  thereof.  The  status  of  William 
Connolly  and  Suzanne  is  established,  as  man  and  wife,  the 
status  of  legitimacy  of  their  children  including  Plaintiff,  lK)rii 
during  that  status,  follows  of  course.  It  is  objected  that  the 
status  of  Plaintiff  can  only  be  proved  by  a  baptismal  certiti- 
cate,  and  that  the  certificate  produced  invalidâtes  his  status. 
Now,  it  is  undisputed  that,  in  the  absence  of  registers  in  the 
Indian  country,  the  place  of  birth,  as  in  this  case,  oral  évidence 
of  the  status,  from  khe  récognition  of  the  child  liy  his  parents, 
his  bearing  his  father's  name,  and  other  circumstances,  woul»! 
form  his  état,  as  the  child  of  the  marriage  of  William  Con- 
nolly and  Suzanne.  In  fact,  he  is  admitted  by  Défendant  her- 
self  to  be  their  child,  but,  only  a  natural  child.  It  has  already 
been  shown  that.  the  marriage  of  his  parents  was  contractai 
in  due  form,  according  to  the  customs  of  the  country  wlun- 
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colebrated.and  it  is  also  proved  that  Plaintiff  is  thc  oldest  son 
of  that  niarriage.  Tlie  marriage  being  valid,  and  Plaintiff 
Iteing  the  lawfully  begotten  child  of  that  niarriage,  he  is  one 
of  Suzanne's  heirs,  and  entitled  to  his  demand,  which  a  legatee 
oï  the  estate  of  William  Connolly  has  no  interest  in  centesting, 
as  Plaintiff  s  clairns  pro  matrevi  not  pro  patrern.  Ah  to  the 
ctfrtiticate  of  baptisni  of  1813  ;  it  avers  that  he  was  about  S 
yoars  old,  and  born  in  Upper  Canada,  and  that  his  legitiinate 
parents  were  unknown.  The  certificate  does  not  déclare  hini 
to  iKi  a  bastard  or  a  natural  child,  as  is  usual,  where  such  is 
tlu'  case,  but  simply,  that  the  legitimate  parents  are  unknown 
to  the  recording  priest.  The  objection  of  disqualification  can- 
iiot  be  found  in  such  a  certificate.  Arguments  drawn  from  the 
crime  of  bigamy  chargeable  against  William  Connolly,  are 
entirely  beside  this  action  and  need  not  be  repeated.  The 
technical  objections  against  the  form  of  déclaration  are  of  no 
iivrtil.  The  Plaintiff  had  a  right,  by  law,  to  sue  for  his  own 
share  of  his  mother's  estate,  whatever  his  brothers  or  sistei-s 
iiiay  do,  and  can  act  quite  independent  of  him.  He  is  not  bound 
to  recognize  any  other  detainer  of  his  mother's  estate  than 
Défendant,  from  whom  he  is  entitled  to  hâve  his  part,  and,  as 
a  conséquence,  an  account  of  her  administration  of  it,  the  pro- 
cédure being  right,  and  Plaintiff  s  claim  established.  The  judg- 
iiiont  of  the  court  below  must  be  maintained  and  the  appeal 
«lisinisse-j 

M»  JIJSTICE  Mackay  :  Concurring,  as  I  do  substantially  in 
tin  judgment  just  rendered  by  my  learned  brother  Badgley, 
1  inight  hâve  remained  silent,  but,  in  a  cas3  like  this,  which  is 
tlic  first  of  the  kind  in  the  annals  of  our  jurisprudence,  and  to 
which  both  parties  naturally  attach  the  great^sst  importance, 
it  is  Htting  that  I  should  e.xplain  my  own  viewsat  length.  The 
iippcal  is  from  judgment  of  the  Superior  Court,  Montréal,  by 
wliicii  Respondent's  action  was  maintained.  Julia  Woolrich, 
the  original  Défendant,  having  died  since  the  institution  of 
tins  action,  Appellants  sttind  in  her  place.  TIkî  Appellants 
[Défendants  in  Court  below]  admit,  in  one  of  their  printed 
papers,  that  Respondent's  action  is  a  simple  action  of  Reven- 
dication. It  is  certainly  not  en  rémlution  of  any  marriage, 
or  of  any  thing.  The  property  revendicated  is  alleged  to 
liave  V)elonged  to  the  coinmunity  that  existed  betvveen 
William  Connolly  and  Suzanne.  Défendant  is  sued  as  le;fa- 
fuiir  Ktmverselle  only,  and  only  holds  so;  she  admits  so  for 
herself.  At  the  outset,  we  see  that  much  dépends  upon  the 
locality  of  R<it  River.  In  référence  to  this,  the  déclaration  is 
111  )t  (|uite  so  clear  as  it  might  hâve  been.  It  describes  Rat 
Hiver,  lis  that  part  of  British  America  known  and  distinguished 
us  tlie  Hudson's  Bay  Territory.    Was  it,  in  1803,  in  the  Hud- 
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son's  Bay  Teriitory  ?  Certainly  it  was  in  no  part  of  Uppur  or 
Li)wer  (.'(inada.  Had  it  l>een  in  the  Hudso!i'«  Bay  Territory, 
«ven  in  lH21,would  the  Company  hâve  asked  or  taken  a  per- 
mit or  Neparate  liceuse  tlteti,  to  trade  theru  /  It  is  in  latitude 
r)8  North.and  only  al)out  300  mile»  on  this  Hide  of  tlie  Rf)cky 
Mountains.  I  do  not  helieve  that  it  ever  belon^ed  to  France. 
VVhat  makes  the  British  title  to  it  as  at  présent  ?  Some  Hay 
appropriation,  l»y  or  upon  the  several  treatie»  and  conventions, 
from  17H8  downwards.  hetween  the  United  States  and  Great 
Britain,  l»y  which  the  line  of  démarcation,  between  the  tvvo 
nations,  has  hcen  determined  to  be  on  a  certain  parallel  uf 
latitude  to  the  Hocky  Mountains.  Hence,  on  a  line,  alon^ 
them,  to  another  parellel  of  latitude,  and,  from  thence,  on  to 
the  Pacific.  Ail  south  of  that  line  beinjj  allowed  to  lielon^  to 
the  United  States,  ail  North  of  it  to  Great  Britain.  I  see  Crée 
Indian  occupation  and  title  there  undisturbed,  during  ail  the 
treaties  and  negotiations  referred  to,  and  the  saine  uow  as 
then,  and  before,  Rat  River  was  not  in  Rupert's  Land.  It  whm 
withotit  the  limits  of  the  H.  B.  Coy.  Territory  proper,  as 
Hopkins  swears,  and  I  see  no  proof  of  possession  or  occupation 
of  any  kind  by  the  H.  B.  Coy.,  there,  in  1808.  The  PlaintiH's 
déclaration,  however,  mentionin^  the  place  adds:  "in  that 
part  of  B.  A.,  known  and  distinguished  us  the  Hudson's  Bay 
Territory.  PlaintiH'.says  that  this  means  in  that  part  of  Ame- 
rien  distinijuishcd  as  Hudson's  Bay  Territory  (to  wit  at  date 
of  Plaintitt's  déclaration).  The  Défendant  hold  it  to  be  a 
statement  of  the  place  of  this  marritige,  as  then,  in  1808, 
British  Territory,  H.  B.  Territory,  and  they  contend  that  the 
En^lish  common  law  rule«l  there,  in  1803,  and  that,  by  it, 
the  niarriage  alledged  of  William  Connolly  and  Suzanne,  wa.H 
informed,  illégal  and  of  no  etiect.  The  English  common  law 
ruled  there,  having  Ijeen  introduced  (say  Défendants)  by  the 
charter  of  Charles  II.  l'he  Respondent  dénies  this.  The  com- 
mon law,  we  bave  to  admit  to  hâve  had  a  certtiin  force  in  th3 
H.  B.  Coy.  Territory  proper,  for  and  against  those  who 
l)elonged  to  tho  Coy.  and  were  living  under  it,  but  the  native 
Indians,  at  home,  maintaining  themselves,  were  not,  I  believe, 
subject  to  it.  I  consider  the  charter  of  Charles  II.  (1  mean  the 
ont;  to  the  Hudson's  Bay  C'ompany)  peculiar  and  operating  a 
différent  thing  from  the  founding  of  a  colony.  It  invited  no 
settlement.  British  subjeCts  going  there  would  find  theni- 
selves  excluded  from  ail  trade,  and  under  impossibility  to  get 
land  or  shelter,  but  according  to  the  goinl  pleasures  of  the 
grantees.  It  was  a  grant  to  tradere  of  .sole  rights  to  trade  ami 
ntaking  them  lords  of  tho  whole  territory  on  feo  simple,  witli 
the  rigîits  to  make  laws  (bye-laws  evidently  meant),  for  tho 
good  government  of  the  company  and  its  servants,  and  l'or 
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tlio  advancenient  of  their  trnde,  with  powors  to  pnni.sh,  by 
Hues  or  otherwise,  oHenders  nj,'ainat  thosc  hiws,  thèse  beinfî 
rcasonable  and  not  contrary  to  the  hiws  <if  the  reahn.  AKso, 
witl»  powers  to  judj^e  ail  personH  belongin;;  to  the  conipany, 
or  living  untlei*  it,  in  ail  coscs  t-ivil  or  eriniinal,  accordin^  to 
tlie  laws  ot"  Enginnd.  'l'rue  the  ehartcr  adds,  that:  grantinj; 
•dso  to  them  is  that  the  said  laiid  be,  fron»  henceforth,  rej»uted 
lis  (»ne  of  our  colonies  or  plantations  in  America,  calle«l  Ru- 
j)eit's  Land.  As  1  hâve  said  bet'ore,  PlaintiH's  déclaration  des- 
eribes  Rat  Rivei",  or  Rebaska,  a»<  the  HudHt)n's  Bay  territory. 
\Ve  liave  to  accept  tins  l'or  what  it  nmy  nu-an.  Jt  appears,  by 
the  Record,  that  th(.'  Hndson  Bay  Company  hâve  the  teri'it- 
uiy  (»f  Rupert's  Land,  i.  e.  of  (harter  of  ('Imrles  11  and  territor- 
ies  outside,  and  that,  by  separnte  license  from  the  British 
(îovernment,  and  Rat  River,  is  sworn  to  be  in  such  territ()ry, 
but  ontside  of  Rnpert'a  Ltmd.  It  is  cle«r  that  tlio  Englisl» 
«■oinmon  Law,  supposinj^  that  it  had  force  in  the  Hudson's 
liay  Company  Territ(jry  proper,  that  is,  Rn[)eit'M  Land,  waH 
in  force  in  the  outside  Territories  referred  to.  VVhen  and  how 
wasit  introduced,  or  promulgated  ?  Suppose  that  the  common 
law  of  Kngland  was  in  force  at  Rat  River,  in  liSOS.  What  was 
it,  and  what  did  it  ])reHcribe,  in  relation  to  the  ftaune  neces- 
siiiy  to  create  a  valid  marnaj^e  /  Appellants  (Défendants)  nn- 
(lertook  to  show  it,  PlaintiH' dénies  that  the  common  law  of 
Kn;,;land  was  in  force  at  Rat  River,  and  has  submitted  his 
case  by  proofs  of  usaije  and  customs,  tliere,  of  a  cimtract  d^i 
fume  lit  i  ;  and  consunnnation  as  creating  a  valid  inarria^e  bet- 
ween  his  parents  ;  by  proof  of  his  own  filiation,  also  by  pro- 
vint; the  impossibility  of  more  ceremoniousmarria^e,  no  priest 
or  clei'ofymen  beinjjf  there.  "  A  contract  de  preHenti,  and  con- 
sunniiatiim  made  marriai^e:  hère,  there  wei'c  both,  constant 
ciihaltitation  and  repnte,  formai  déclaration  bj'  William  C(m- 
iiolly,  continued  for  neaily  thirty  vears,  and  possession  d'«^tat 
liy  Suzanne,  for  nearly  thirty  years,"  says  PlaintiH*.  In  1881, 
Connolly  brin<js  Suzanne  and  family  to  Lower  C'armda.  At 
St-Kustache,  AI r.  Turcotte  baptise»!  Marie,  daughter  of  Wil- 
liiiiii  Connolly,  and  Plaintif!'  has  ])roduced  the  followinfr  certi- 
ficiitc  of  her  baptism  :  Proviru-e  du  Canada,  district  de  Mimt- 
réiU,  Jù'lrait  iln  ri'ii(nfre  ilfs  nvte»  de  IxiptemrM,  vifirinf/eH,  et 
xpjiidl m'en,  ïa\tn  dans  la  paroisse  de  St-Eustache  de  la  Rivière 
"lu  ( 'hêue,  pemlant  l'amiée  mil  huit  cent  tronte-un.  Le  seize 
ili'rcinbie  mil  huit  cent  trente-un,  par  nous  vicaire  sou.s- 
sij^iie,  a  été  ba|)tisée  Marie,  â<j;ée  de  cpiatre  ans  six  mois,  fille 
'le  (iiiillaunie  C<»inu)lly,  et  de  Suzanne,  sauva^esse  descendue 
•les  puys  hauts,  demeurant  actuellement  en  cette  paroisse, 
l'anain,  Allan  MacDonnell,  soussigné,  nuxrraine,  demoiselle 
Henriette  McCJallis,  Houssignés  ;  le  père  a  signé  avec  nous. 
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{Signé)  Henrieite  Maooillis.  Allan  McDonnell,  Wh,- 
LiAM  CoNNOLLV,  F.  M.  TuRcoTrK,  Pire."  This  certiticate  is 
lahelled  on  page  two  of  appeiKJix  printecl  for  the  Sii- 
perior  Court,  l»y  Appellants,  "  CertiHcatt  of  baptisni  illc- 
gitiinato."  I  thiiik  it  the  contrAry,  ani]  a  serious  pince 
against  Dcfciulants.  Observe  the  word  "  demeurant"  and 
the  two  words  "  demeurant  actuellement  !  "  William  Coii- 
nolly  signs  this  certiticate.  Taking  with  this  certificate,  Mr 
Turcotte 's  évidence,  I  am  cicarly  of  opinion  that  this,  instea^l 
of  baptism  of  an  illegitiniate,  as  entitled  by  Appellants,  is  ii 
certiticate  of  very  legitimacy,  and  the  law  says  so.  Whence  is 
derived  our  sj'stem  of  registration  of  births  ?  From  the  Ro- 
mans. The  censors  kept  such  Registers,  which  were  calleil 
cenna(tle8  ;  fathers  were  re(]uired  to  enter  in  them  the  birtlis 
of  their  children.  Thèse  niade  the  best  proof  of  état,  but 
where  lost  or  mutilated,  paroi  évidence  was  allowed.  We  liave 
borrowed  our  System  from  the  Roman  law,  which  is  the  fouud- 
ation  of  the  per^onal  law  of  Europe.  See  what  the  Roii.an 
law  says  of  a  certiticate  of  baptism  such  as  this.  (Hère  the 
Judge  reads  from  the  Novel  117,  chap.  2  of  it,  as  translate»! 
in  tije  Leipsic  Edition.  "  Praiterea,  etlam  iUiul  sandre  vobis 
plaçait,  &c.  ")  With  référence  to  this  baptismal  e.xtract,  I 
wouldsay  :  Is  itnot  récognition  oi'marriage,  and  does  it  point 
to  any  other  than  the  .same,  one  and  the  same  wife  as  spoken 
of  by  .so  inany.  John  Connolly  is  eldest  son  of  that  marriagc. 
He  was  baptised,  in  1S18.  As  to  his  extrait  bapti.staire,  I  wili 
speak  later.  Hère,  I  pass  it  by  nierely  oaserving  that,  ietting 
it  go  as  proving  neither  legitimacy  nor  illegitimacy,  tliis  t'.r- 
trait  baptistaire  of  Marie  proves  ail  that  is  wanted  even  for 
him,  Novel  117,  si  vero  pater,  &c.,  &c.  Did  ever  a  nian.  prc- 
senting  a  bastard  t<^»  be  l)aptised,  act  or  sign  as  William  Con- 
nolly did  at  St-Eustache  ?  The  St-Eustache  certificate  is  in 
forrn  prescribed  by  our  Con.solidated  statutes,  and  the  ordon- 
nance of  1()67.  The  tenu  legitimate  is  not  required  to  beust-d 
under  those  laws,  and  is  not  invariably  u.sed.  Thèse  certiti- 
cates  are  complète.  The  letter  of  William  Coiuiolly  to  John 
Reeves  fyled  and  proved,  dated.  Lac-à-la- Pliùe,  August  7. 
181S,  is  another  strong  pièce  of  évidence  in  PlaintifTs  favor, 
[Hère  the  Judge  reads  the  letter  of  1818.]  WiUiain  Oonnollii 
sincerely  prays  God  that  the  hopes  he  entertains  of  Plaintitt's 
future  may  not  be  defeated.  What  hopes  were  thèse  ?  No 
doubt  the  Ijopes  of  his  continuing  his  name  when  he  hinisclf 
should  be  no  more.  The  language  used  by  William  Connolly 
in  this  letter  is  none  other  than  the  language  of  a  foml  father 
of  a  legitimate  son.  He  styles  him  my  child  and  is  proud  of 
him.  This  letter  of  Plaintitts  futher  is  the  very  tableau  of  a 
père  légitime,  acknowledging  a  legitiniate  son,  educating  liini 
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Mu\   cherisliin^  liini.   Jiulge   Ayiwin  8wears  tliat    Coniiolly 
ilcclared  to  liiin   to  liave  been  inarried  tu  the  dau^hter  ot*  a 
chief.    Now,  »vs  to  Defendant's  case  ;  of  their  witnesses,  two, 
.Nbirie  Bourgeois  and  Julia  Foulin,  are  nièces  of  JuHa  Wool- 
ricli,  and  Judge   Ayiwin   is   her  nephew.    Another,   Kli/abetli 
Wooh'ich,  is  the  second  of  Mr.  Connolly's  sisters.    Ail  thèse 
ptTsons  state  that  the  Indian  wonian  was  not  Connolly's  wife, 
iind  that  the  Indian  family  recognised  Mrs.  Connolly  (VVool- 
rich)  as   the    wife  of   William  Connolly.     The  witness   La- 
rocijue  .«ays  :  that  William  Connolly  "  was  never  reputcd  to 
l)e  married  to  this  Indian  woman,  but  I  do  not  know  that,  if 
lie  had  not  fallen  in   with  Mrs.  Wooirich,  that  he  would  not 
liave  married."    As  to  the  repute,  this  witness  is  contradict- 
f(l  by  several  others.     He  .says  tliat,  )(h  to  William  Connolly's 
iiiarriage   with  Julia  Wooirich  :    "  Su.sanne  did  not  seem  to 
care  much  about  it.     I  was  not  made  surprised  at  her  not 
caring.     She  had  some  hopes  that  Connolly  wouM  hâve  mar- 
ried her  :  I  think,  if  he  had  not  fallen  in  with  Julia  Wooirich, 
that  hc  would   hâve  married  her.     Hut  she  .seemed  not  sur- 
pri.sed  at  his  marryinjj  a  wliite  woman.     The  marriage  of 
William  Connolly  to  Julia  Wt)olricli  was  not  over  pleasing  to 
tlie  Indian  woman.     She  might   hâve   scolded  about  it.     She 
ilid  scold  a  good  deal  about  it.  and  she  feit  annoyed,  and  suid 
iu'  would  regret  it.     At  the  time  I  conversed  with  the  Indian 
woman  in  question,  she  admitted  that  she  was  not  married  to 
William  Connolly."     But  he  is  asked  :    "  When  William  ('on- 
iiolly's  Indian  wife  admitted  to  you  that  sho  was  not  married 
to  William  Connolly,  did  she  not  mean  according  to   the;  cus- 
toin  of  Canada,  that  is  to  .say  by  a  priest  or  clergyman  i"    He 
«nswers  :    "  Yes,  I  believe   so,  there  was  neither  priest,  nor 
clergyman  there.     That  cpiestion   she  could   not  answer,  l>e- 
cause  .she  did  not  know  anything  about  it.     In  a  légal  sensé, 
she  did  not  understand   what  marriage   meant,  she  expected 
that  Wm  Connolly  might  hâve  kept  her  as  they<io  in  the  In- 
•liaii  country.     She  had  always   been   living  with  him  up  to 
that  time,  as  far  as  I    know."     Question: — "  What  do  you 
iiiean  by  a  légal  marriage  ^     Answer:    "  I  mean  by  a  priest 
IIP  II  minister.     There    were    no  priests  or  ministers    in  the 
Xorth-We.st  country  where  William   Connolly  resided,  when 
lie  t(X)k  this  Indian  woman.     He  couKI  not  be  married  in  any 
ttther  way    than  he   w»is,  except  that  he   might  hâve   mar- 
rie.1  before  witnes.ses.     I  cannotsay  when  ministers  or  clergy- 
iiieii  came  to  Red  River.     I  do  not  swear  anything  altout  it" 
'Question  : — "  How  long  did  William  Connolly   live  with  his 
luilian  wife  ?"  Answer  :  "  He  took  her  when  he  tirst  went  up 
to  Kat  River,  about  1802,  and  kept  her  always  until  he  went 
ilown  to  Montréal.     He  had  a  good  many  chihiren  by  her. 
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Ht'  livcfl  witli  lier  ovrr  twctity  years.  I  iicvcr  lu'iml  tluit  lie 
livj'd  with  atiy  otlicr  woiium."  .ludj^o  Ayi.win  says  uf  Flaiti- 
tirt':  "  It  was  alvvayH  uiwh^rHtfMKl  tliat  lio  was  iho  oliiM  (tf  an 
liidiaii  woiiiaii,  who  was  not  iny  uiicl«''s  wil\'.  Hc  was  lU'VtT 
roputtvl  t«»  l>e  tlu'  Ic^'itirnat»'  son  of  Williain  t'oiinnlly.  l  aiii 
awaiT  tliat  iiiy  uni'lt!,  '.Villiam  Coniiolly,  nt'vci'tn'atc»!  Iiitn  as 
iiis  Icjriiitnutf  cliild."  "  I  ain  awar»;  tliat  Plaiiititt  hinisclf 
coiitiiuially  n'coj^nizcd  .Tnlia  Woolrich  as  tlic  k'^'itiiiiatt'  wil'c 
of  William  Coiuiollv.  "  I  havc  luul  cotivt'rsatioiis  with  Wil- 
liain  Coimollv,  witli  rt'i;anl  to  liis  coniK^xioii  with  tluî  In<liiiii 
woiiian  ;  \w  always  said  that  his  intorcoiirsc  was  to  ccasc 
wlu'ii  h»'  Ifft  tlu'  Iiidiaii  coiiiitry.  He  aiso  said  that  hc  was 
ohlif^ed  to  do  as  tlio  natives  dit!  whih'  ho  was  livin;^  in  tlu' 
North-West.  Hr  said  aIso  that  thcy  wer»*  hrutcs."  Hc  is 
aMked  :  "  Do  you  know  what  laws  havc  prevailcd  in  tlic 
Hudson's  Bay  'rcrritoiT,  sinc«'  the  ycar  IMOM;  aIso  since 
th«?  Hritish  (JovornnuMit  had  control  thcrc  (""  Answci- !  "  At 
tlu'  tiinii  of  tlu*  liirth  of  l'Iaintift",  the  Kn<;lisli  law  ])revailrd  in 
th.it  coiintry,  and  has  doue  s<)  ever  sinc«  ;  that  is  to  sny,  it 
lias  prevaih'd  sincc  tin;  Patent  of  C-harles,  which  rej^julated  tlie 
fountry.  According  to  tho  laws  of  Knj^land,  a  inarria^e  caii- 
not  he  HoltMTinized,  nor  wiaihl  it  be  recoj;nized,  iinh-ss  soleinn- 
iz(*<l  l»y  persoiis  duly  anthorized  to  soleninize  n»arria<^es,  nor 
with«»ut  conipliance  with  the  légal  re«|uiren»ents  ;  that  is  the 
le»îal  foiMualities  re(|nire<l  by  law  in  such  occasions."  Ques- 
tion :  "  Was  l<n"d  Hardwicle's  Knglish  niarriajje  Aet  in  foire 
in  JMOH,  naiiiely  2H  (Jeorj^'o  11,  chap.  22,  an<l  did  it  not  ex- 
pressly  statt'  that  the  Knglish  law  did  not  apply  to  niarringos 
abroad  V  Answer  :  "  I  caiinot  say  whether  it  was  in  force, 
in  l<S()U,  withont  référence  to  it,  nor  can  I  undertnko  to  speak 
as  to  its  contents,  withont  liavinpftiu;  l>ooks  before  me."  Ques- 
tion :  "  Isit  not  true  that  the  marriaf^es  acts  4  (Jeorge  IV, 
chaj»,  7<i,  and  G  and  7  Williain  IV,  chap  85,  do  not  apply  to 
niarria<,;es  out  of  Knp;land  ?"  Answer  :  "  I  cannot  .state  with- 
ont référence.  I  ani  aware  that  Kn<(lish  law  does  not  apply 
to  niarria<;;es  in  Scotland."  Question  :  "  In  the  ea.so  where 
there  were  no  clerj^ymen,  or  lepil  otticials,  in  a  Hriti.sh  pos- 
session, how  would  a  marriage  be  le^^oilly  c«)nstituted  or  eii- 
tered  into  ?"  Answer:  "  I  declini^  answering  this  question." 
Judij[e  .loHNsox  says  :  "  The  Knj^dish  common  law  was  intnj- 
duce«l  into  the  country  at  the  date  of  the  j»ranting  of  tlio 
Charter  to  the  ('ompany  by  King  Charles.  This  Indinn 
wonian,  certainly,  w»us  nev<;r  reputed  us  having  lieen  a  lejfai 
wife  of  William  Connolly."  The  witness  was  only  there  from 
1854  to  1858.  Frederick  Kingston,  an  Knglish  Barrister, 
uays  :  "  I  ean  .state  that,  by  the  Law  of  England,  no  comiiin- 
nity  of  projK^rty  is  created,  or  subsints,  between   married  per- 
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sons  l»y  roasons  of  tlifir  lna^^iap^"  (^iH'wtion  :  "  VVliat  is  tlic 
linv  oF  Knglanil,  in  repird  to  tnarriai^oH  s()li>iniiiz(;<l  alnxmd,  in 
Hritish  coloni«'.s  or  i'actonos  f"  Answi'r  :  "  'l'o  niy  iH'lict',  it  is 
tlif  sanie  as  tlic  law  in  Kn^land."  Question  :  "  Wliat  law  rc- 
^nilatctl  Kn<(lisli  niarriagos,  in  tlic  year  i-i^^litct'ii  liuixlrol  an<l 
thiTc  ?"  Answer:  "  I  (lo  not  l<now,  I  <lo  n  t  liki*  to  jrivc  a 
positive  opinion."  Questi<in  :  "  Do  yon  l<no\v  wlietlier  tlic 
provisions  of  the  tnaiTiajji^  acts  of  Knirland,  in  force  in  tlie 
yi'iir  eifjhteen  liutwlred  an«l  tliree,  appiied  to  niarria^es  eolo- 
limted  witliout  tlu>  United  Kin<;doin  f"  Answer  :  "  l  do  not 
know.  I  do  not  like  to  ^dve  a  positive  opinion.  Question  ; 
"  Is  it  not  true  tliat,  acconlin^  to  Knj^lish  law,  tlie  li:r  lori  r<tn- 
fnirtiiM  j^overns  niarriages  of  Hritish  suhjects,  without  the 
Tiiited  Kinirdoiii  T  Answer  :  "  I  helieve  it  is,  that  is,  as  to 
the  validity  of  the  niarriajifo."  The  Phiintitf  says  tliat  froni 
necessity,  marriage  isgood  as  uiade  liere  {(KlimposHiftile  neiuo 
ti'itfifiir.)  'l'hore  was  no  clergynian  in  tliat  eonntry,  hefore 
IS:IS,  says  Harriott,  and  none,  eveii  at  Ile<l  River,  till  ISIO. 
.ludjfe  JoiixsoN  says:  "There  ctsrtaiidy  was  no  ini.ssionary  or 
oler^^yman  or  Church  in  the  Rohaska  district,  as  early  as 
<'i<,'hteen  hundred  and  tivo.  He  adds  :  "  N'orway  house  in  the 
urarest  principal  house  to  Relwtsku.  It  is  aliout,  I  shouhl 
think,  froni  one  thousand  to  twelve  hnndred  miles  to  H«- 
linska."  Where  no  priestsare,  con.sent  and  cohahitation  ninko 
inarriafTo  ;  .«ee  Lord  Cainpliell,  in  Ketr.  an<l  Millis,  and  see  §  .Sî)2, 
I.  Hishop,  4th.  Edn.  Inipossibility  of  tindin((  prie.st  niakes 
iiiarria<;es  good  without  ;  eveii  under  the  law  of  Knj^land,  1. 
hishop,  §  282.  Agier  (Marriajje,  vol.  1,  p.  121,  122)  referre<l 
to  liy  the  Judge  à  qiu»  snys  :  "  Le  concile  de  Trente,  pour  faire 
"  cesser  l'inconvénient  de  la  clandestinité,  a  ordonné  (pie  les 
"  mariages  ne  seraient  contractés  valahlenient  (pi'en  présence 
"  du  propre  curé.  Mais,  .sans  examiner  pour  l'instant,  .si  le 
"  concile  on  ce  point  n'a  pas  e.xcédé  s(m  pouvoir,  j'ohserve 
"  d'abord  qu'à  cet  égai'd  il  introduisait  un  droit  nouveau  :  et 
"  en  conséciuence  le  décret  ])orle  (piil  ne  .sera  e.xécuté  dans 
"  chaque  paroi.sse  (jue  qac  tretifc  jours  après  su  piihlinidov. 
"  Ainsi,  jus(|u'à  ce  moment,  et  dans  traites  les  paroisses  où  il 
"  n'avait  pas  encore  été  publié,  les  mariages  ont  pu  se  con- 
"  tracter  valablement  comme  autrefois,  sans  l'intervention 
"  d'aucun  prêtre.  "  He  a«lds  :  "  .l'observe  ensuite  (pie  le  dé- 
"cret  du  concile  de  Trente  est  subord»mné,  comme  toutes  les 
"  lois  humaines,  à  la  loi  .supérieuiede  la  nécessité  :  d'où  il  suit 
"  (|ue  son  exécution  cesse  dans  les  enflroits  où  il  ne  «e  ren- 
"  contre  pas  de  pasteurs  en  exercice»,  ni  personne  qui  en  tienne 
"  la  place  :  c'est  la  décision  uniforme  dos  canonistes."  The 
law  witnes.ses  brought  up  to  not  prove  the  countrary.  Judge 
Avi.wix  déclines  to  speak.     Maupied,  JurisCanonici  Universi 
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Cotnpj'ruliuin,  Paris.  IHiJM,  sliows  timt  a  prii'st  is  Mot  reqtiirnl 
tor   tiiarria^r,  wlieii  it    is   iin)><»ssih|<'  to  tin<l   oiic.     Coliiiiiii 
1401,  vol.  I.     A  prit'st  is  not  wautucl,  wlierc  tlu'  Couiieil  of 
Trent<*  (h'crecs  \v«(rc  ncvor  proinulgatfd.as,  at  Hat  l{iv«'r,  tlicy 
n»'v«'r  woH',  ('oliuiin   1450.     A  inarria^i',  witliout  a  |)rit',st,  in 
InH»l»'l  countrv,  is  i;oo(l,  1451.     Otir  law   rtco^nizis  ail  tli«.s. 
priiicipK's      Vlarriago,  aecortlin^  to  tlu;  law  of  Lowt-r  Caiiaila, 
must  biî  witli  forms  c(^rtainly  ;    y»'t,  our  law  lioMs  tliat   inar- 
riagt' clsewlu're  inay  b«' with  tlu^   t'oriiis  of  thc  h'.r  loci,  a  ml 
niimt  /«',  thiai^h  tlie  iiiarriage  l»iî  of  a  Ijowcr  (^aiiadian  witli  n 
Koriîîgiier,  «•.  g.  a  Now-VorktT,  or  a  Turk.  (Code  ('.  of  L.  ('., 
Art.  1^5.)    With  regard   to  Judgt!  Aylwin's  l'vidcnco,  I    will 
reinark  tImt  ho  seeiiiH  tu  fuund  t\\v  principal  HtateinctitM  u|ioii 
the  Patent  of  Charles  II,  and  ho  rofors  to  tho  torritory  of  tlmt 
chartor.   But  it  i.sproved  that  Kat  llivor  wjus  not  eonipn'hcinl- 
od  in  that  chartor.  Ho  talks  of  that  chartor  havin^  rogulatod 
the  country.    Wlmt  coiintry  i*  Suroly,  it  could  not  rogulate  a 
country  othor  than  that  of  tho  chartor.   Hopkins,  25  yoars  in 
tho  .service  of  the  H.  B.  ('oy.,  déclares  that  liât  Hiver  is  witli- 
out theliniits  of  the  H.  H.  torritory  propor,  and  has  hoen  hold 
i)y  soparated   licenso  only.    Judge  Johnson,    I   nnderstand  to 
rofor  oïdy,  in   the  sanie   way,  to  the   H.  B.  Torritory.    Judgo 
Aylwin  says,  "  according  to  tho  laws  of  Kngland,  a  inarriai»c 
cannot  be,  uidoss  soleninised  by  p^rsons  duly  authorised  to 
soleninis(^  niarriage,  nor  without  coinpliance  with   tho   lognl 
ro(|nironients,  that  is  the  légal  fornialitios  required  by  law  on 
such  (K'casions."  This  is  unsatisfaotory,  roferring  oïdy  to  tlio 
présent  tiiiio,  and,  p»'rhaps,  reforring  to   Kngland  only.   It  is 
not  certain  that  he  refors  to   Hat  Hiver,  wlion  .saying  a  nmr- 
riage  cannot  be  &c.    He  dcHis  not  stîite  what  thèse  fornialitios 
ro(|uired  by  law  on  such  occasions  even  n<tw  are,  suppose  ques- 
tion as  to  whother  divorce  couM  be,  by  sentence  of  Judgo,  in 
Kngland,  or  was  allowed   to   be  pronounced  in  a  Court  callod 
Divorce  Court,   in   iHO'.i,  and  the  answer  to  be  "  according  to 
tho  law  of  Kngland,  divorce  can  bo  by   a  .sentence  of  a  Judgc, 
and  is  allow*'d  to   be  pronounced  in  a  Court  called  Divorce 
('ourt  :  would   that  prove  that  such   was  the  law  in    bSOU  ' 
Judge  Aylwin  does  not  certify  to  nie,  that,   in    IHO.'Î,  by  tlie 
Laws  of  Kngland,  nuirriage  could  not  be  without  a  priost.  I 
would  retnark  that,  whero  foreign  law   is   to   be  proved,  it 
would  be  well   to  hâve  inoro  than  ono  witncss  to  prove  it.  It 
is  truo  that  one  witness  is  sutficiont  by  law.    But  if  thorc  lie 
only  one,  he  should  be  disintorostod.  and  tho  fact  ought  t<> 
bo  clearly  proved.    And  the  évidence  should  be  vory  cicnr, 
and  bis  disposition  ought  not  to  require  help  by  inferoncc 
With  regard  to  the  last  question  put  to  Judge  Aylwin,  in 
cross  oxamination,  I  would  say  that  it   wits   a   vory   perti- 
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iii-nt  <|Uosti(>ii,  ami  tlic  iiiost  ini|i()rtHitt  ono  put  t«>  liini.  It 
was  alnolutcly  nccossary,  For  Appcllants,  to  put  Itcforr  tlio 
(  ourt  a  catcj^oiMcal  ausvvtT  to  tliis  question.  Kvcn.  a<lniittiii^ 
tli»'  Knj^liHJi  law  j,'«Mi«'rally  to  liav»'  ha<l  fore»'  nt  Kat  KiviT, 
in  IHOM,  ami  tliat  niarria^jf  It'^^al,  thcrc  couid  ^cu«'rally  iiot 
lu-  witliout  pricst.  liut  .hnlj^c  Ayiwin  tlcclincd  to  answcr.  Kor 
wliat  «'t'ason  f  Noue  is  j^iven.  'l'Iic  truc  aiiswcr  I  Im'Hcvc  to 
tliis  (piestjon  couM  only  havc  Iwcn,  "  accordin^  to  thc  usa^c  of 
tlii'  couiitry.  witliout  clcr^y."  Scvcral  of  ihidgc  Aylwin's  othcr 
atiswcrsarc  uiisotisfaetory.  Mr.  Kin<>;.stoii,  vviicna.skud  what  law 
rciriilatcd  Krijiflisli  nuirriaj^c,  iu  I.S();{,  dues  not  knovv,  and  docs 
not  like  to^ivc  a  pcmitivc opinion.  1  doubtif  numy  Kn^lisli  coun- 
sils  could  hc  fourni  to  Hwear  positivcly  to  thc  P^n^dish  Law  of 
marriagc  of  thc  period,  prcvious  to  thc  inarriaj^c  Act  of  <  îcor^»! 
11.  I  havc  no  douht  as  inany  would  swcar  thc  one  way  as  thc 
othcr,  for  thc  hif^hcst  nanitvs  stand  oppost-cl  to  cach  othcr  on 
tliis  question.  I  consider  that  wc  arc  without  proof  of  what 
thc  Knf,dish  law  of  inarria^rc  was  at  Kat  River,  in  iMO.'i.  Wc 
iiavc  proof  that,  from  niarriai^'c,  hy  thc  Kn<;lish  Law,  coni- 
iiiunity  of  property  did  not  tlow.  Hut.  this  is  not  thc  principal 
m-  important  (picstion.  Wc  an;  askcd  to  takc  thc  law,  for  thc 
principal  question,  froni  Judj;c  Ayiwin,  and  from  ordinary 
law  hook,  but  I  cannot  do  ,so.  It  isclcincntary  that  courts  will 
Mot  rcco^ni.sc  or  <,dvii  force  to  foroifi;n  law,  unlcss  provcil  as 
facts.  So,  thc  Courts,  in  Kni^land,  rcquire  proof  of  Irish  and 
Sccith  law,  and  our  ttwn  ('ourts  do  nf  thc  Knjrlish  Ijaw,  or  of 
thc  X(tva  Scotian.  Wc  cainiot  j^ivc  force  to  forei^n  Laws, 
iih  rcly  froni  our  privatc  knowlcd<;c  of  thcni,  or  from  what  we 
iiiiiy  pither  from  thc  ordinary  law  books.  TIkî  Appcllants 
aihiiit  this,  and  ridicuh*  thc  idca  of  law  l)cinf»  accepted  from 
Wasliint^ton  Irvin^,  or  Hancroft  and  ('attin,  who  are  not  au- 
tlioritics  in  a  Court  of  .lu.sticc.  If  I  Imd  to  takc  thc  Kn^dish 
!-a\v  of  marriagc  from  rcadiii»;  any  cas»',  I  would  hold  that, 
l'iturc  thc  inarriagc  act  of  (ico.  II,  no  pricst  was  rc(|uircd,  in 
Knifland,  tomake  marria{»c,  and  I  wt>uld  disrcjjard  tlu' ca.scttf 
Hri,'ina  v.s.  Millis,  as  it  has  bcen  disavowcfl  in  Dublin,  by  |*er- 
l'Mi,  .1.,  in  Beaniish  vs.  Hi-aniish,  and  in  l'ppcr  Caïuula,  in  Doc, 
"M  démise  of  Hrcakey  vs.  Hreakcy,  and,  in  Knrjland,  by  Dr. 
Liishinirton,  in  the  Consistory  Court.  (1  Mishop,  278.)  I  was 
•-tinck,  duriiifif  thc  arjL,'uni»!nt  of  the  case,  in  this  court,  at  the 
va>t  (juantity  of  learnin},^  from  books  that  was  put  beforc  u.s, 
liy  counsel  for  the  Appellants,  and,  at  the  little  référence  that 
was  n>a<le  to  proofs  or  record  bearin^  upon  this  part  of  the 
easc.  rpon  the  face  of  this  record  l  oujrht  to  see  the  Law  of 
Kiiifland,  [irovcd  as  fact.  I  hâve  l(K)kcd  in  vain  for  it.  The 
l'iaiiitit!"  cho  ses,  aftcr  ail  his  proof  is  at  an  end,  to  advance 
thc  cvidcncc  of  his  ille^dtimacy,  says  Défendant,  referrin^  to 
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tlic   following  cci'tihcate  of   IJaptiMiu  of  IMuintiti':    "  J^o  doux 
"  avril,  mil  l.nit  cent  treize,  nous,  curé  de  Québec,  Houssiirnô, 
"  avons  baptisé  Jean,  né  dans  le  Haut-Canada,  A^é  de  huit  ans, 
"  (ît  dont  les  parents   léjfitinies  nous  sont   inconnus,   l'ari'ain, 
"  Louis  DeLaniar;  Marraine,  Louise  Aylvvin,  qui  ont  Mifrn,'-.' 
"  (Signé)     LouisK     AvhwiN,     Louis     DeLamah     William 
C'oNNOLLY,  H.  CoNXoM.Y."  The  leanied  Judge  of  tlte  Supe- 
rior  Court,  has  reinarked  upon  the  certificate  :  "  The  fatlier, 
it  is  strange  to  say,  was  one  of  the  witnesses  to  this  cere- 
luony.    It  is  fair  to  présume  that  the  priest  was  infornied 
hy  the  father,  tlmt  the  l»oy   was  lejjitiniate,  but  the  names  of 
the  parents  were  not  given,  and,  to  uiake  the  mystery  still 
more  complète,  it  is  falsely  stated  that  lie  was  boni  in  Uppir 
Canada.   He  adds  :  This  very  certiticate  estal)lisli,  so  far  as  a 
certiticiite  caii  establish  anvthinir  conclusively,  that  the  Plaint- 
iÏÏ  was  not  illegitiniate."    I  would  add,  under  this  certiticate, 
caiinot  John  C.  say  :  "  I  was  boni  of  legitiniacy,  witness  my 
father.  The  certiticate  does  not  read  ille^itimacy.  It  reads  Ic;,'!- 
timaey  ;  but,  set  it  aside,  as  proving  neither  the  on»'  nor  tlir 
other,  there  are  the  «'.xtracts  Ixijttistnirrs,  from  St.  KusUielie, 
of  Marie,  his  sister,  and  other  evidenc»;  r»>ctifyingJolin  well 
eiiough.  "  The  possession  d'état  of  Suzanne  did   not  continue 
duriiig   ail    Wm.  Connolly's  lifetinn;,"   says    the   Appellant's 
connsel.   In  one  sensé,  by  reasoii  of   his  mi.sdoing,   it  did  not 
lait,   if  répudiation   of  wives  is  prohibited,  and  inarriiige  !)»• 
indi.ssoluble,  hère  it  did.    The  p«)s.session  d'état  of   Suziiime 
could  not  be  atfected  by  "  VV.  ("s"  aet.    'i'here  was  unbrokeii 
rejiute  of  2!)  years.  'i'he  marriiige  to  Julia  Wooirieh  does  not 
destroy   Plaintirt"s  vesteti  riglits.   Kvery  légal   relation  whicli 
has  sprung  up,  under  sanction   i)f  a  compétent  state,   is  an 
aecomplislied    fart  for  every  on»'.  "  VVm.  ('.  was  not  mast'T 
in   Lower  Canada  of  tln'  Status    of    his  wife  and   ehiIdriMi, 
make  it  one  thing   or  other,  at  his  pleasure.    The  Hrst  mar- 
riaire   of    William    Coniiollv    ami    Su/aune    was    an    aceoiii- 
plishe  I    fact,  and   operated   a  condition   of  things   "  immua- 
ble." Incidents  of  tlu!  Crée  marriagt^  was   that  it   might  to 
be  dissolved  at  pleis'.-.:e,   '  that  was  a  condition,  the  h;i  lari, 
being  (o   be  followed.    William  Coniiolly   might  dissolve  tlu' 
marriage  in  Canada,  .say  the  Appellant.s.   Was  this,  under  tlic 
Knirlish  eomnitiii  law,   introduced  wilh  (,'harles  Cluirter  '  Wc 
in  Canada,  allow  neither  p»)lygamy   nor  divorce,  and  t'.ie  wiiy 
in   whieh    we  adopt  th<' /<'i: /<«•<*   of  foit'ign  countries,  is  this. 
We  ailopt  it,  toascertain  whether  tlie  pr»ietice  made  iiiarri.i;,'!', 
and  thttt  part  of  the  eontract,  to  be  allowed   freely  to  dissolvi' 
the  marriiigt',  which   w»'  deeiu  immornl,  will    br   held  ille;;iil. 
tliough  it  might  be  légal  in  the  country  of  the  marriage.   Ha<l 
Counolly  married  in  a  Country  where  inc<aiipatibility  of  tfiii- 
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|»cr  is  cause   t'or  «lissolutiun  ciF  uiarriage  :   lie  oould  yet  never 

iiave  liiul  a  riglit  to  ask  ilissolution  in  Lower  Cunatla  t'or  sud» 

ciuise.    In  vain  vvould    lie   ask   tliat  tlie  /<.*•  loii   confructufi 

sliduM  l»e,  tlie  l'oriner  law  woulil  liave  to  it.   Wc  are  not  to  be 

iMiiiiiii   l>y   (yonnolly's  conduet,  al'ter  liis   niarria^o   to   Julia 

\V(»olricli,  nor  Ity   liis  previous  condiiet  continued  duiinj^  *2!> 

yoirs.  "  Ce  n'est  ])as  dans  ce  temps  de  révolution,  etc."  [See.  Vol. 

■J-,  Ciiuses  célèbres,  p.  86.]    As  to  polyi^auiy  and  div'orce,  tlui 

hiw  ot'  Lower  Cainida  is  tins  :  (  )ur  Inw  refuses  polytraniy,  and, 

tiii-n-t'ore,  our  courts  niust  refuse  riglits  to  polyganiyous  niar- 

riii^es  [in  so  far  as  jxtlyj^jainyous)  altliougli   ]>erinitted  by  the 

l:i\vs  of  the  niarried  persons,  C^ountry   or  doudcile.  .Savi<;ny, 

liy  (iutlirie,  page  :{(>,  and  foot  of    121  ;  al.so   Note,   on  p.  2(i5. 

As  to  divorce,  tlie  law  of  tlie  place  of  tlie   niarriage  does  not 

i^ivc  to  either  party   mai  ried  a  riglit  to  get  it  in  Lower  Ca- 

ii.ida,  at  a  futur-   timc,  accoriling  to  tlie  law  of  tli»-  place  .if  the 

iiiurriaire.   Kor  d.      ice,  we  alwavs  follow  tlie  lav,-  of  our  couii- 

tiy  Siivigny,  by  (i.  Ml,  121.  2({ô.  Tlie  Appellani'  ask,  in  tlieir 

(>,i|ifr   printud   for   tlie  Court  of  Keview  :    "  If  Connolly  had 

tiikeii  Ity  tliis  mode  of  cohabitation,  two   Indian   wives,  and 

tlity   ail   had   fuijnd  tlieir  way   to   IjOwer-( 'anada,  would  he 

lifive  lieeii  ameiiabh»   to  tlie  criiuinal   law  by  prosefîution   for 

liigaiiiy!'  "    Tlie  (piestion  can    be   answered  and  is  so  on  the 

vn-y  next  page  on  the  saine  paper  where  Rislio])  is  cit-'d,  stnt- 

iiiLT,  aiiiong  otiier  tliings  :  "  It  is  (fxpn-ssly  liel<l  tliat,  altliough, 

in  icspect  to  marriage,  cohabitation  ami  réputation  an;  usual- 

ly  r.garded   as  sutticient  évidence,   witliout  any  necessity  for 

Mil  iutiial  niarriage  being  proved,  y«t,   that  an  «-xceptioii  pre- 

\iiiU  in  respect  to  actions  for  ailultery  and   iiidictmeiits  for 

lii;:.iiiiy."  For  thet'ourt  will  not  présume  faets  wliich  tend  to 

|iiovf  a  person  guilty  of  a   crime,  "  In  Itiganiy,  the  two  mar- 

ri;iL;(s,ire  always  re»|uired  to  lie  jiroved  by  évidence  otlicr  than 

ni'  (Miliahitation  and  réputation.   Km-m  l'oniial  adiiiissicjii  <ir  con- 

tVssioii  of  a    Hrst   iii;ïriiage.  iimounts  to  notliiiig.    ("oiiiiully 

tiMild  iiiit  liave  betn  convicted  of  bigamy  in  iiiarryiiig  .1.  Wool- 

ii(  Il  as  lie  did  ;  yet,  tliis   is    not  at  ail  fatal  to   l'IuintiH",'    Any 

li.rinri  to  be    recogiii/eil  iiiust  !»■    »f  a  eivilisi  d   eonntry,  say 

A|i|i(Haiits  in    tlieir  additional  autliorities  ;  Story,  sec,  121,  is 

cifi  d.   Ile  does  not  say  tliis,  but  iiierely:  "  AH  eivilscd  nations 

alliiw   niarriage  contracts,  etc.  '    Tln'  Appellaiits  say  to  IMain- 

tili':  •  produce  an  acte  <lecél('bratioii,"  justas  tin;  lieiis  of  (Jen- 

'i.il  l'aiiitliii-r  saiti  to  lus  widow.  He  niarried  in  Kgypt,  witli- 

"iit  iiligious  cereiiiony.    .lui.isprudence  de  ( 'a.s.sii,  in  \',i\\).    It 

wiis  lifld  Ilot  necessary,  being  impossible.   None  is  retpiired  in 

I Iivii  France,  in  a  caselike  the  pie.sent,  Sir-'y  of  lHô2,pagc' 

^"V   (Habit  and   r«'pute  of   New-York    lield   sutlicieiit).   aiso 
^ircy  of   IH42,  [Hirt   1,  page  :i21,  judgt.  of  Cour 'le  Caw.,  20 
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Dec.  1K41,  tilt'  priiiciplu  clearly  luliiiitted.  Buf  tlio  liahit  aixl 
réputé  were  liAd  iiot  proved.  Tlie  Appellaiit  says  tliat,  wlieir 
tw«»  iiiarria>ïes  appear,  tlie  last  is  to  l)e  preferred.  l'otliier,  iio. 
107,  cited  by  tlieni,  is  iiot  to  that  «'Hect.  Our  artiele  IIS  of 
(\tdf  i.s  a^ainstit.  It  is  also  «ir^ed,  paj^c  11  (»f  Appellaiit's  fae- 
tuiii,  that  tlie  jud^iiieiit  coiiiplaiiied  uf  sliould  he  reversed  in 
tlie  gruuiid  tliat  it  sliould  liave  declared  tlie  s(>c(>iid  iiiarria^c 
iiull.  Potliier,  no.  107,  is  iiot  to  tliat  etfect.  He  does  uot  say 
tliat  ouus  is  ou  tlie  first  oiie  to  aiinul  2d.  iiiarrian;e,  "  but  tliiit 
second  is  yood  if,  etc.  Toullier,  vol.  I,  no  (lOS,  sliows  tliat  then- 
are  imllities  absolute  and  relative  in  iiiarria^'e.  Tlie  nullity  ol" 
a  secoiul  iiiarria^^e,  duriii^  existence  of  a  first,  is  absoliitr. 
Witli  tliis  Potliier  a<;;rees,  Marria<;e,  no.  î>0.  Tlu'  allej,jed  Rut 
H'ver  iiiarriage  wasa  Pai,'an  iiiarriage,  and,  tlierefore,  null,  say 
Appellants.  Connolly  was  certainly  uot  a  Paj^an.  and  Appel 
lants  hâve  contended,  upon  otiier  brandies  of  tlieir  case,  timt 
tlie  coninion  law  in  force  at  Rat  River,  before  and  in  1(S();{, 
tliat  tlie  law  of  Kngland  prevailed  tliere,  etc.  l'otliier,  Ma- 
riaj^e,  no.  24i),  is  aj^ainst  Appellants.  Maupii'd  before  referred 
to,  shows  the  universal  canon  law  to  be  again.st  tlieiii.  Monicii 
was  niarried  to  a  Fapm  ;  l'otliier,  Mariage,  no.  24(5.  No  text 
of  our  law  déclares  null  the  mai. "iage  of  a  Lower  Canadian 
in  a  polyganious  or  l'agan  cimntry,  witli  an  inhabitant  of  sucli 
country.  In  the  additional  authorities  of  Appellant,  ToullitT, 
vol.  1,  no.  '.\2f},  is  cited  to  support  the  propo.sition  that  '  Wm. 
('.  acct'pting  a  charge  in  a  forei<j;n  country  niade  domicile 
tliere."  But  the  authority  is  inappli^"able  ;  Connolly  did  not 
accept  an  olHce  for  life  in  a  foreign  country.  The  evideiicf  is 
elear  that  lie  always  intended  to  retiirn  to  Canada,  liis  domi- 
cile of  origin.  i'oullier  comments  on  no.  107,  code  Xapoléon, 
whicli  is  not  in  L.-C'anada.  It  is  said  that  IMaintiti'  and  liis 
motlier  l-.ave  acjjuiesced  in  the  .second  marriage  of  William 
Connolly,  and  approved  of  it,  ami  that,  tlierefore,  actionis 
barred.  As  t<'  Suzanne  cliary;t'd  with  conduct  involvinj;  siich 
ac(|uie.sceiices,  I  would  .say  lier  Indian  origin.  waiit  of  éduca- 
tion, lier  dépendance,  the  extraoïdiiiai'y  iiitlueiice  tliat  a  lius- 
band  would  naturally  hâve  over  a  wife  in  lier  oireunistanci-s, 
ouglit  t«)  be  coiisidered  in  lier  favor.  Maiiy  civilised  and  cuii- 
cated  wives  would  hâve  becii  as  inactive  and  patient,  as  Su- 
zanne ;  and  is  slie  to  be  cre(lited  with  no  feelings  of  teiider- 
ness  towards  lier  husband  f  I  stic  no  coiuluct  of  hers  fatal  tu 
l'iaintitt'.  Moreov»'r,  actpiiescences,  sucli  as  chargcd  agiiiiist 
Suzanne,  cannot  allcct  or  destroy  the  marriage  relation  niul 
right,  Ivwiimhles,  as  1  hâve  before  .said  according  to  our  Irw. 
She  admitted  slie  was  not  niarried,  says  Ijarocque,  wlm  is 
prov»vl  inaccurate  in  otiier  important  points.  In  cross  exiuiii- 
iiatiou  he  says  "  i>c  belioved  she  ineant  not  niarried  by  a  pii<'.st. 
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Theri'  was  neither  priest  or  clorgyinaii  thore,  in  légal  sonse, 
siie  evidently  knew  iiothing  a'  oui.     Larocipu*  says  that  thore 
cotild   not  b«>  le^il   inarriage,  ni   Rat  River,  in  thoae  days. 
Su/aïuie,  in  Montréal,  had  soine  hopes  tliat  Connolly  would 
liave  niarried  lier,  says  Larocque.  It  would  hâve  heen  respect- 
altle.    Otlieix,  before   her,  thinkinr)^  ho,  had   reniarried   vvith 
religions  cereniony.  Besides,  William  (/onnolly  had  auiiounced 
to  others  that  he  was  going  to  reniarry  Suzanne  in  Canada. 
Why  niight  she  not  hoitc  it  i*  The  fact  is  not  les»  real  of  the 
niarriage  at    Rat  River,  Appellant  says  :   Moreov«u',  the  Pihe 
ih>  Hcrin'd  no.  73  is  a  d(!ed  of  donation  of  2!>th  april,  lS5;i,  of  a 
lot  of  land,  in  favor  of  William  (îonnolly  an  1  Hemy  Connolly, 
'iiitli  of  tlie  township  of  Melbourne.    The  children  of  Respon- 
iltyit  hiinself  with  his  consent,  at  lus  own  re(juest,  aiul  la  liis 
in'CMcurc  by  Julia  W^Mjlrich,  widow  <»f  William  Cîoiuiolly  in 
lus  life  time  of  M(»ntreal,  genth'irit^n,  and,  in  their  other  prin- 
tiMJ  pnpcr,  they  say   l'iaintitt'  solieited  a  présent  of  land  froin 
Det'tm.Jit  ;  she  gave  it  to  his  children,  in  his  présence,  tln-y 
iK'ci-pting  it  fr(Mn  her,  in  her  cpiality  of  widow  of  William 
Connolly.  Th»,'  Respoiidant  swears  that  he  irds  not  so  pre.sent, 
luul  I  do  not  .se»'  it  so  proved  that  he  truH.    After  niuch  consi- 
tientJion  of  the  whole  ca.s(',  1  tind  the  niarriage  of  William 
*'  ;iiiolly  and  Suzanne  at  Rat  River  |)roved.    The  proofs  and 
presumptions  in  its  favor  liave  not  lu'eii  (h'stroyed  by  Appel- 
liints.    AU  requisite  ceremony  of  niarriage  lias  been.  Cohabit- 
ation foll(»wed  tluî  cereniony,  and  continued  during  2H  years, 
not  comnion  cohabitation,  but  en  qadlHé  de.  viari  ff  femme. 
1  tind  ('onnolly  himself  a<lmitting  over  and  over  again  the 
nian'iage,  and  ail  the  conduet  of  Su/anne,  during  20  years, 
shows  luu*  consent  to  that.  Kvidently,  Suzanne  going  into  that 
nmrriage,  or  during  it,  lost  no  réputation.    Hurden  of  proving 
tliat  thi'  Knglish  coinmon  law  was  in  force  at  Rat  Riv»'r,  in 
IH();{,  aiid  that  it  prescribed   forni   for  niarriage  iiamely  by 
pricst  or  ordained  niinister,  lias  been  aHSUintïd  by  Appellants. 
i  liey  hâve  fîiiled  to  prove  t-ithei-  proposition.    I  hold  that  a 
li'^'al  niarriage,  at  Rat  RiviT,  bas  be.      fully  proved.  If,  in  the 
wrr'k   followilig  the   arrivai   at   Saint- Kustache,  of  Connolly 
aiiil  Snzannr,  ///■  IhkI  <lie<l,  surdy  Suzanne,  upon  such  proof 
as  luTc,  could  liavt'  elaiined  as  his  lawfiil  widow.     Surely,  she 
would  \u>\     been  allowfd  thi'  nuality.    Had  slu'  iievcr  coiiie  to 
<'unada,  but  died,  say  in  tlir  2.Stli  ytîar  of  the  niarriage,  and 
William  Connolly,  had  retunied  to  ('anada,  and  died,  sun'ly, 
lu  r  lieirs  ooulil  bave  elaiiurd  as  Plaintiff  dofs.   !  hâve  found 
niarriage  at   Rat  River  as   allcgiil.  and   it  ivmains,  now,  to 
pass  upon  the  ouestion  as  to  the  inci<lents.  or  effects,  of  it. 
'  Supposing  tlu'   Iiidian   inarriagt'  légal,  it  is  elearly  proved 
tliat  no  eoiiiniunity  eoiild  nsult  fruni  it,"  say  Appt'llants  ;  for 
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iionci  cxists,  Ity  the  law  of  Kiifxlnrul,  wliich  proviiiliMl  at  Hat 
Hiver,  in  18(K}.  Hufc,  suys  IMiiiutiH",  "  tlii'  law  aï  Kn^Haml,  us 
thf  coiiiinnnity,  if  tlu'  nuirrini;*  be  lof^al,  vvonki  imt  control  : 
for  C'oiinolly's  «loiniciie  was  Lowcr  C'anaila,  an»l  tln'  law  of 
Lowi'r  Canada  is  to  {rovern."  It  is  certain  tliat  ('onnolly  ncvi-r 
had  iiiiiihun  'dkiiicihH  at  Rat  Hi'<'r.  It  is  certain  tliat  lie 
always  retained  intention  of  rettn'niny-  to  Lower-l 'aiunla.  'l'Iic 
law  of  Knj^lan»!  is  for  nothin;,'.  I  hold.  in  tins  niattor.  on  tliis 
point,  l'otliier,  ('ounu.,  No.  14.  Doinieileil  l'arisian  niarryini; 
at  Lyon,  withont  a  contraet  of  marriaf^îe,  tjie  law  of  Lyon  is 
for  nothin^,  jih  to  die  etiects  of  the  niarria^e,  or  the  conse- 
(juences  of  it  u\u)U  property  in  l'aris.  'l'he  wife.  Lyonnaise,  if 
the  l'arisian  return  to  Paris  and  died  there,  (as  Connolly 
returnod  to  and  died  in  Lo'.ver  Canada),  will  hâve  <-t)iiiiini- 
vanté  ri^hts.  The  ])rinciple  is  not  dispnted  on  any  side,  (says 
Savijrny),  that  Lhe  j)roperty  (»f  the  spouses  is  to  lie  r»';,ïnl)tte(l, 
(in  al»senc(>  of  contraet),  accordin»;  to  the  domicile  of  the  hiis- 
hand,  p.  242,  h}'  (inthrie.  Wo  adds  :  "  not  ticcordin^  to  the  law 
of  the  place  where  the  inni'ria^e  was  contracted."  The  placi- 
whtjre  the  luarria^e  takes  place  always  froni  the  domicile,  is 
(piite  inimaterial.  [I*.  240,  Savijrny.]  The  marria»,'e  is  presmii- 
ed  to  he  at  tho  dondcile  of  the  hnsliand,  who  must  lie 
rccojrniîc.ed  head  of  the  family.  (!'.  240).  It  is  said  tliat 
('niiiniii  limité  can  only  he  from  IténM'ivtiini  ii n filiale  ;  yet, 
we  constantly  allowed  it  from  the  date  of  New-Vork  niar- 
riap's,  which  take  place  hefore  mère  civil  otKct'rs:  no  priest 
tignrin;;  at  the  ceremony  !  'l'here  is  no  pr<»of  of  the  existeiicr 
of  the  property,  part  of  which  is  awarded  to  IMaintifl".  (R  IN.) 
Yet,  there  are  the  will  of  Wm.  Connolly,  the  alle^itions  of 
l'laintiH"s  déclaration,,  statin^  tlu-  propt  i  ty,  and  the  ori^'iiial 
i)»'fcn(lant's  own  admission,  on  t'oitn  cl  nrtirh's,  of  the  exis- 
tence of  the  |>rop»'rty  !  Jndgmont  lias  passed  in  tlu*  Snperior 
Cotirt  in  favor  of  Hespondent,  and,  ipon  the  présent  appial, 
1  hâve  t«)  confirm  that  jnd^iiient,  unless  certitied  of  tlnir 
lieinp;  errt)r  in  it.  Jiistead  of  hein^r  erroneons,  it  seenis  to  lie  a 
correct  jud^metit,  in  ail  its  leadint»  and  material  tiiiini.^ 
I  helieve  the  case  of  IMaiiitiH'  j;ood,  and  that  lie  lias  ri<,dit  \>< 
the  property  claimed  liy  him.  Th!s  mi<.,dit  havc  lieen  iiinii' 
jiarticularly  d".scrilieil,  Imt,  exactly  as  it  is  descrilied.  the  lai- 
jjjinal  Défendant  lias  admitted  to  hâve  taki-n  it.  .luf^'eintiit 
contirm»'-.  (I  H.  L.,  p.  2rù\.)  (1) 

ClUiss  and  Linn,  avocats  des  Appelants. 

Hknuy  Stiaut,  conseil. 

I'kukixs  and  Sri:i'(ii:xs,  avocats  de  llntiiiié. 


(I)    I^l  «•illisc  fut  JH>fl(''i' un    Ciill.scil    l'rivr,  lliiliH    1rs   |)jirti('N   nllt    ivuli-  iiViilit 

jugi'icicnt. 
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E7I0ElfOE.-V£RBAL  AOREEMBNT  QUAUPTINQ  WRITTEN  OONTRâOT. 

l'iUVY  CoUNciL,  3  ami  4  Fui...  I85:i 
On  n))]»>ul  tV«)in  tlic  Court  oï  Appcals  in  Caniula. 

l'ivsi-nt:  Tilt'   LonI  Justice  KxifiHT  HlU'cK,  the  Lorrl  .lustii-e 

TcKXKU,  tlic  Kijfht  Hon.  Du.  Li  smxjiTiiN,  tlu-   Kiy;lit 

Hon.  Sir  Kdwak!»  Rvan  unti  tli(ï  Ki^ht  Hon. 

Sir  John  Pattkksun. 

.loiiN   l'oi.ioK  jind  otlit-rs,  Appt'llants,  (iml  VVii.i.iam   Hkah- 
l'.Miv,  Hcspoinlcnt. 

Tlio  5lli  Hection  ut  tlie  Canudinii  Onliiuoifc,  2  Vict.,  o.  n<i.  rlcrmiiid  tlic 
dciciiptio»  rif  (lebts  llint  iiiay  l>o  jirovcd  aiid  allowcd  a(.'aiii8t  a  Iciiik- 
rupt.s  eHtuto,  eiuiftw,  tliat  in  ramt  tm-  iiankrnpt  nIiuII  1m' liahli' for  atiy 
délit,  iii  cniiHetiiHMiir  <>!'  Iiaviii^  inaUt  or  iiiilurMid  aiiy  liill  urt-xclitin^e 
or  proinis^ory  note  hi-lore  tlie  fir,st  piililication  «if  tlic  notice  of  isHiiiny 
lit"  tlic  warrant,  or  in  <'oiiHe()Mcncp  of  tlic  payinciit  l»y  any  party  of  aiiy 
liili  <»r  iiot«  tif  ilie  wliolu  or  any  |.art  of  tlie  numoy  seciircd  tlioreliv  or  of 
tlic  payinent  of  uiiy  Hum  l>y  any  Kurety  of  tlie  liiinkrnpt  in  any  contrait 
wliiit  ocvcr,  «Itlionjrli  Biich  jmynient  in  eitlicr  case  bliall  lie  made  aftcr 
sih  II  lir-t  piildicatioii.  providcd  it  lie  inudc  Ix'fore  tlie  inakin^'  of  tlie 
lir>t  dividend,  sncli  délit  hIihII  lie  conHideieo,  for  ail  tlie  pur|K)Hcs  of 
tluit  Ordinume,  uh  <-ontrHcted  at  tlie  lime  wlien  Hiich  liill  nr  note,  or 
iitlici  c.>ntract,  sliall  liave  licen  ho  made  or  indorscd  and  niay  be  pruvcd 
and  allowed  a).'ain8t  tlie  cHtatc,  u"  if  tliedelitliad  bccn  duc  and  payable 
li\  tlic  bankriipt  bef  «re  tlie  tlrst  publication.  In  an  action  by  A  &  ("o,  in- 
donsccH  and  lioldecs  of  tlie  proini88oiy  iiot(>  atrahiHtH,  pleudcd  tbat  A  «S: 
I  <<  liud  tlie  note  by  an  iisiirioUH  title,  and  tliat  lie  waH  tlia  indoracr 
ciily  fol  acconiodation  and  snrcty.  tic  aiso  pleuded,  tliat  a  verbal 
ii.'rct'inoiit  existcd  between  A  iVCo,  and  ('and  |t  ilie  inakerH.  tovvitliliold 
ilii'  cnforccnient  of  tlie  note  till  a  luilniice  of  a  tloatin;:  accoiint 
sinick,  and  fiirtlier  .ertaiii  pleuH  of  couipenHutioii  and  (>xtiiiction.  1' 
l>rijv<  llicHC  plea.s  II,  culleti  (' ami  D  as  witiie^HeH,  (' and  !>  liiid  become 
IpiiiikniptH  «incB  tlie  niakin).'  of  tlic  note,  and  liad  obtained  tlieir  certill- 
riitn,  i)  reinovo  any  ol)jection  to  their  coiiipetcncy  on  tlie  score  of  into- 
ri«-t  I!  put  in  :  lirst,  a  release  froin  tlictn  to  tlic  a^Hi^nce  iinder  tbe  bank' 
nipiiy,  by  wliich  tb-'v  released  tlie  asHijrncc  and  cstaU*  IVoni  any  n'iuw 
aii'i'  or  pcr  centajrc  wliicli  tliey  niijrlit  bc  iiititlcd  to  lijivc  IVotn  iho 
••statc  ;  second,  a  rcleiise  by  II  toC  aiul  l>,  froin  tli<^  «osts  of  tlic  action  ; 
and  tliirlly,  tlieir  certllicate  of  baiikniptcy.  Noi^videncc  v  .is  ^çivcn  of  a 
diviilcnii  liavin^  been  paid  «ait  of  tlic  cstatc  ('  and  IV 

llild  :  l'irst,  tbat  tlic  lelcaHcs  and  ccrtilicate  ilid  iiot  Makc  tlicni  coin- 
pi'tciit  \vitnc».-crf,  118  tliey  liiui  an  iiitcrc>t  to  dcfcat  tl'  action  ;  for  if  II 
liiid  to  pay  tlic  ainoiint  of  tbe  note  Hnl'.4ci|ncntly  to  t  ^c  niakin^'  of  tlie 
lirsi  dividend,  lie  was  prerindcd  1>\  tbe  ("anadiaii  Ordiiiance,  "J  Vict, 
r.  "<<<,  sec.  ,"(,  fioiii  provinjr  tbe  dcbt  iiiidcr  tbe  lomnii^Hion  and  tlicn  as  a 
ilMiiiiiiticd  H-.ircty  lie  liad  a  li^lit  of  action  a^ainst  ('  and  I>.  Hecond, 
tliMt  tlic  (iiinD  wiiH  (Mion  II  to  prove  tbat  no  liividend  of  ('  and  D'seHtate 
"indei  tlie  ConiniiHHioii  liad  bce;i  declarcd.  lleld  also  tbat  '  •  plca  ofii 
V'ibal  aurccnient  i|iiiilifyiiiK  tlic  wrilteii  contract  cxim'SKc  'lie  note, 
wiis  liad  in  law.  .\  iV  Tu  wcrc  gênerai  inenliantH,  bankcr.-  loiiunis- 

NHiii  a..'cnt.«<  at  Montréal,  and  tlieir  coiirMc  of  trade  coiisiNled  iiriiicipally 
in  pimnriiiiî  and  ndvHiicinkf  to  colonial  deaIflrH,  called  "  l'orwurderi*  " 
>"ipplii>!j  (if  (joodH,  ca^li,  and  ncifoliable   M*curitics,   as   reipiircd,   Iront 
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tiiiie  tn  tiine,  by  tlioir  ciiAtoiiiorH,  In  support  tluMii  in  thoir  «IpuIIii^s,  rt>- 
tiiriiH  Ix'iiit;  tnuilo  liy  huoli  KorwiinIt^rB,  afU^r  hoiiu»  intorval  of  tiino,  al 
tht'ir  (•(invonieiico,  in  liu*  frtMjrlit  of  prtNliu'o  t'rom  tlu»  Upiier  ('(Hintry. 
aiiti  in  tlie  paynient  of  ruHli  and  ne^otial)le  KtM-nntioH.  In  llio  acninniH 
tiiey  kopt  witli  Cand  l>  tlient  waH  i<<>pt  a  coliinin  on  hotli  nUh'a  for  irit<>- 
rt'ht,  t°n>ni  tlie  tinio  liio  pnynunit  waH  inadt^  or  diii',  and,  nt  tlie  |it>rin(ii- 
ciii  l'IomMif  tlioairconn'..  A  À:<  'o  niado  a  «liar^'c  l'or  tlioirconiniJHHion,  cai 
culatod  in  tiio  yoar  183U,  nnon  tlin  i>alan('u  tiiondiu',  and  nt'lor  that  tinir 
npon  tli*'  caHli  ndvanceH.  Iltdd,  Huit  tlin  pIcuH  of  nsnry  wcrt^  not  prov«>il, 
and  tliut  it  <lid  not  appear  froni  tlitt  acconnlH  that  tlio  cliar^e  for  mni- 
nÙBHion  waH  a  clonk  for  n^nry,  linl  waH  to  bo  trnatod  as  a  Imnti  jid, 
t'oniptMisation  for  tliu  labour  an«l  inionvoniiinco  in  condurtini^  hucIi 
buNint>8H. 

In  tins  caso.  Apprlliuits  arc  iin'irluuits,  ciirryin/?  on  a  voiv 
t'xtt'usiv»'  laisiiu'ss  at  Mmitri'al,  iiinlt-r  tlic  naiiir  miil  styl»'  of 
"  (iiliMot'o  antl  ('«)."  at  wliit'Ii  placr  tlnir  course  of  tnulc  con- 
sisti'il  principally  in  ]irocurin^r  t'or  ainl  a<lvanciii};  t»  colonial 
(IcaltTs  cnllt'il   "  KorvvnnlcrN  "  ami,  anion^  otlicrs,  tt)  ilackctt 
and  Dickinsoii,  supplies  of  ^oods,  cash,  au'l  nc^otialde  sceuri- 
tit's,  as  rcf|uin'(l  fr«>iii  tiinc  to  tinie,  hy  sucli  custoiners  to  sup- 
port tlicni  in  their  dcalin^s,  returns  liein^  nnulc  liy  sucli  "  Kor- 
wanlers."  at  tlirir  convcniencc,  in  the  fr»'ij;ht  of  producc  froni 
tlif  rppt-r  Country,  anti  in  tin-  transtVr  of  \rssels  and  barbes, 
and  iîi  llic  payiui'u'     )f  cash,  and  nc^^otialdi-  s»'c<iriticH.    Tliis 
relation  of  tin*  parties  was  pecuiiar  to  tlie  country,  and  of  a 
niultifarious  nature,  includin^s  on   tlie  part  of  A|)pellants,  tlie 
whole  laisiness  of  j;en»'ral   iiiercliants  as  well  as  of  l»ankers 
and  coiniiiission  aofents  for  Hackett  and   Dickinson,  and  iii- 
volved  lon^  and  coiiiplicate«l  accounts.     In  tlie  accounts  tliere 
was  kcpt  a  colunin  on   liotli  sides  for  interest  froin  the  tiiiie 
tlie  paynient  waM  iiiade  or  due,  and  at  tlie  periodical  close  of 
tlie   acc*iV    .  Appellaiits  Iliade  a  cliarj^e    for  tlieir  coiiiiiiissinn. 
calculât  eu         tlie  y.'ar  IS:{!>,  iipon   the  halance  theii  ilue,  and 
silice   tliat   tiiiio    upon  cash  advances.  The  principal  question 
iiivolved  in  tli»'  apjieal  arose  upon  tliis  latter  coiiiniis.sion.  Tlif 
Appellants  contelided,  that   it   was   a    Ixiini  l'uh'  eonipensatioii 
for  the  lalu'ur,  expeiise,  nnd  inconveiiienc»'  in  eonduetin^  siirli 
husiness.  The  Hespoiidoiit  insisted,  that  sucli  coiiniiission  wiis 
oiily  a  eloak  for  chari;ino  a  hijjher  rate  of  interest  tliaii  allow- 
ed    l»y    law,  and    ainouiited  to  usury.  The  action  was  lndiiiflit 
hy  Appellants  in  the  Court  of  (Vueeii's  Heiicli,   in   the  <listiict 
of  Montréal,  as  indorsees  and  Imldees,  a<,'ainst  Kespondetit.  n.s 
payée  and  iiidorsee  of  a  proiiiissory  note.     |{y  the  first  coiint 
in  thf  ileclaration,  IMaintitf's  claiiiied   th.    suiii  of  £1, ()()(). 11'. li 
for  priiici|>«l  and  expt'iisi's  on  a  proini.ssory  note  for  .tl.'X"' 
ilated  'iôth  SepteiiilH»r,  iH-iO,  niatle  liy    Hackett  and  ("o.,  pay 
aille  twelve   iiioiiths  after  date,  to  onler  of  Kespoiideiit   mid 
hy   hiiii   indorsc»!   to   Appellants,  the  second    coiint    was  tor 
£l.(XHMi»>,as  due  for  inoiiey  lent,  puid,  had  «ml  recei\<-.|. 
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hikI  ou  ail  account  stated.    To  thÏH  <leclai-atioii,  KcspoïKlt'iit 
pIcadtMl  U'ii  ploas.  Tlir  tirst  set  fortli,  tliat  froiii  the  (itli  May, 
Im:{!),  uiitil  tlu- iiiotitli  ot*  HVI>ruarv.  IH42.  Hack«'tt  uiui    Die- 
kiiisoii  carrictl  on   tratli>  at  Motitirnl,  iih  Korwartlers,  iiiiUer 
tlif  Hriii  «)t'  "  Ha('k«^tt  an«l  C'o."  tliat  tVom  May,  is;i!>,  John 
l'ollok.  Arthur  l'ollok,  AHan  (iihiioiir  aii<l  Alhiii  (lihiiour  thu 
yoiin^tir,  four  of  thr  Appnllaiits.  carricMl  on   ti'a(h>,  with  Rit- 
chic  and  oth<>i's,  at  Montnuil,  as  ^iMicrnl  iiicrehants  untier  thc 
tiriii  of  "  Kitchie  ami  Co.",  uiitil  January  IÎS4I,  when   tho  last 
iiicntioncrl  Hnii   was  dissolvnl,  that  froiii  that  tiiiie  forwanl 
Appt'lhints  carricd  on  trad«^  at  Montréal  uiider  th«>  iiaino  of 
"  (Jihnour  and  Co.",  that  abont  i\w  year  \K\\),  Hackett  and 
('(»..  and    Hitchic  and   Co.,  cntered   into  an  arran^oineiit  l)y 
which  it  was  aj^rccd,  that    liitcliic  and   Co.,  wer»'   to  advance 
iiioiu'y  and  pMuls  to  Hackett  and  Co.,  and  that   Hackett  and 
Co.,  in  th(>  consi(h'ratioii  of  thc  advances  so  to  ho  inade  to 
thcni  wore  to  forward   produce  ifec,  for   Kitchio  and  ('o.,  at 
niti's  25  pcr  cent,  helow  the  current  rates,  that  hy  the  consent 
ol'all  parties  (Sihiiour  ami   Co.,  t<M)k  the  place  of  Richie  and 
Cit.,  on  the  dissoluti«>n  of  the  latter  Hriii,  with    n^spect   to  ail 
the  dcalings  and   a^reenients   between   Ritchie  and  ('o.,  (of 
which   Hrm  (îiliiiour  and  ('o.,  wen^  th<î  succcssors)  and  Hac- 
ki'tt  and  Co.,  that  on  the  "iSth  Septoinber,  1X40,  Ritchie  and 
( 'o.  ii<;reed   to   iiiake  an   additional  advancu  to   Hackett  and 
Co.,   by  tliscountin^  their  pap(!r  to  the   aiiiount  of  £2,500 
ciirreiicy,  if  indorsed   to  the  satisfaction  of  Ritchie  and  ( 'o.  ; 
that  Hackett  and  ('o.,  thereupoii    iuduct^d   the   Respondent  to 
iddorse  a  note   for  .£1,000  (the  note  on  which  the  action  was 
hrouj,'ht),  and  ono   Ferrie,  can-yinj?  on  trade  there  under  the 
iiHine  of  Kerrie  and  Co.,  to  indorse   a   note  for    £1,500,  Hrad- 
liiirv  and   Ki'i'ri(<  beintr  nierelv  accomodation  indorsers  ;   that 
tliei-t'Upon  Ritchi»^  and  Co ,  olttained  tlu;  two  notes  froiii  Hac- 
kett and   (\).,  and   that  it  was  corruptly  and  a^ainst  the  law 
iiLïreeil   between    Hackett  and   Co.,  and   Ritchie  and  Co.,  that 
Uitchie  and  Co.  should  leiid    to   Hackett  and  Co.  .£2,:{75,  jind 
that    Ritchie  and  ( 'o.   shonhl   forbear,  and  give   day  of  pa}' 
iiit'iit  theivof  to  Hackett  and  Co,  nntil  the  twr»  proinissory 
notes  should  reach   niatnrity,  and  that  Hackett  and   Co.,  for 
the  loan  of  the   said    C2,.S7ô  currency,  un<l  fi>r  {^ivinj;  i\i\.y  of 
|>i\yinent  thereof  for  the  tiine  afoi'e.said,  should  ^ive  ami  pa}' 
to  |{it(;hie  and  Co.,  when  the  two  not»vs  shouhl  reach  iiiatu»-i- 
ty,  the  .suiii  of   CI 25  currency.  which  Ritchie  and  l'o.  styhd 
tlieir  conunission,  V>ut  whici;  was,  in    truth,  so  inuch  usurious 
iiitcrest  on  the  suin  so  to  Vw  advanee  I  .  and  aiso  that  the  tirin 
"1'  Hiickett  and  Co.   shouhl  pay  inten-st  on  the  suin  of  C2,:t75 
li'oiii  the  tinie  it  should  Im«  requiretl,  and  be  so  lent  and  ad- 
v.inced  until  the  tiine  of  tlu'  paynient  of  the  £2,375,  with  iri- 
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tcrcst  lis  afoft'saiil  to  Hitcljic  iiml  ('<>.,  aiwl  thiit  for  scctiriiifr 
tlio  |iiiyiii«'nt  (»f  t2,H7ô,  witli  intrrcst,  as  afoirsaitl  to  Kitcliiv 
atid  C)o.,  Hackctt.  and  Cd.  ,sln)ul»l  th^liviT  t<>  Hitcliio  aiul  l'o., 
tlif  twi)  proiiiissdry  notes.  TIhî  Hvc  foll(»\vinj;  pleas  containod 
in  sulistant't'  tlio  sanic  <l<ft"fnctï  varicd  unlv  ii>  t'orni.  Tlit'  sc- 
viMït.h  plca  alIt'ijiMl  tliat  tlit"  IMaintiH's.  tlm  noIdtTs  ol"  tlie  nott's 
wt-rc  ind»'ltt«'<l  to  Hackt'tt  &  (%>.,  tli»;  niakcrs,  in  a  suni  of 
,C'i'),(MH)  for  cansi's  si't  forth,  and  tliat,  tlio  proniissory  nott^  was 
cndorMi'd  Ity  |)«'fcndant  for  aceoniodation  only  :  and  tliat  it 
was  a^ri't'd  iK'twccn  Kiteliif  vif  Co,  llai'kt'tt  &  ('o.  and  tlic 
Di'fi'ndani  tliat  tlir  note  siionld  lie  hcld  l)y  Ititt'liif  Af  Co.  nicrt-- 
ly  us  a  |)l('d<r!' ovst'iMirity  for  tlic  paynicnt  of  aiiy  Itiilanet*  tliat 
ini^lit  !>*<  foiiiid  <lu*'  froiii  Hairkrtt  Hi  ('<».  npon  a  tlnal  scttlf- 
iiit>nt  of  accoiint  witli  Kitcliic  i!tf  ('o.,  and  tliat  tint  Défendant 
slionld  not  l>t>  troiiltlcd  rcspcL'tini;  tlie  note  until  sucli  final 
Hctticinfiit  sliould  liav(>  takcn  place,  and  tlieii  *»iily  for  tlie 
Italance  diiefroiii  liackett  Ik  (\>.  to  Riteliiu  Hi  Cak  and  tin*  plea 
fnrtlier  all('<;ed  tliat  Hai'kett  and  Dickinson  liad  hecoine  Waiik- 
nipts,  and  tliat  tlu>i'e  was  no  halanciHlne  froiii  FlackettAî  Co., 
Iint,  in  snl)stHiiet>,  tliat  tlu;  suiii  due  froiii  Kiti.'liiit  &  Co.  to 
lluckett  1.^  Co.  was  snHicieiitto  incliule  and  discliar|;e  tlie  pro- 
nii.s.sory  note.  TIh'  ei;;litli  plea  set  fortli,  tliat  Uiteliie  was  tlie 
liead  of  tlie  Hrin  Kitcliie  i'^  Co.  vvliilst  tliat  Hrni  e.xisted  ;  tliat 
on  tlie  4tli  April  IH4()  Hackett^tCo.  witliavii-w  of  di-ereasinj,' 
tlie  lialiuice  due  Ity  tlieiii  to  Ritcliitî  .!lî  Co.  I»y  bill  of  .sale  of 
tlitit  date  transferred  to  Ritcliie  ^  Co.  certain  ships,  .scliooinris 
and  l>ir;;es.  tlierein  specitied,  of  tlie  value  of  CM,2.')().  Tliat 
altliou^li  tliese  traiisfers  wi-re  inade  to  Ritcliie  in  liis  own  naine, 
yet  tliey  were  in  trutli  and  in  eHect,  iiiade  to  tlie  tirni  of  Rit- 
cliie iVi  C'o.  of  wliicli  Ritcliie  was  tlie  lieail  ;  and  tliat  Ritcliie 
Si  Co.,  until  tlu'  tiiiie  of  tlie  dissolution  of  tliat  Hrni,  liad  u.sed 
and  enjoyed  tlu^  .seliooners  and  harpes  as  tlieir  own,  ainl 
that  A|)pellants,  as  Ritcliie's  successors,  tlii'ii  liad  ptisses- 
siiiii  of  tlie  .saine.  'J'Iiat  altliou^rh.  liy  tlie  lîeeds  of  traiis- 
fer  of  tlie.se  vessels,  Hackett  Si  Co.  ackllowl(Ml<red  to  liave 
received  part  of  tlie  aliove  suin  C!},2r>(),  yt't  in  trutli  no  part 
of  tliat  suiii  liad  heen  paid  to  theiii  ;  tliat,  tlierefore,  l'Iaiii- 
tiffs  owed  Haokett  &  Co.  £'i,'l'iO  curreiicy  wliicli  tlie  Di^feii- 
«lant  liad  a  rijjlit  to  setoH'hy  way  of  coiiip(>nsation  ai(ainst  tlie 
deiiiand  of  Plaintitts.  The  iiintli  plea  avern.'d  tliat  tlie  Itarjjcs 
and  seliooners  were  delivered  hy  Hackistt  &  Co.  to  Ritcliie 
ii:  Co.  for  the  purpose  of  Iteiiii,'  .sold,  on  account  of  liackett 
(Si:  Co  ;  tliat  Ritcliie  &  Co.  and  IMaintiH's  liad  converted  tlif 
seliooners  and  Itarj^es  to  tlieir  own  use,  and  were  tlius  aecouiit- 
aille  for  tlie  value  tlieroof,  sucli  value  being  £:J,250.  Tlie  teiitti 
plea  was  a  defi-nce  aa  jinul  l'ii  J<ilt  c«)ntaiiiing  a  j^eneral  dé- 
niai of  ail  tlie  facts  statod  in  tlie  ileelaration.  To  tlie  pleas  ol' 
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iisury,  lilnl  ;;ciuTal  aiiswtTs,  iiinl  tu  tin-  plciis  iillc;,'iii;j  tliat  tlm 

|nniiiissnry  iititt'  wiis  ilisclmr^fcil.    IMniiilitis  iiii>\vi-i-t'i|  .s|icciully 

ii\  t'rriny,  tliiit  iiKlcpciulfiit  ul'  tlir  two  iiolt-s,  tlu'i'r  \vii>  ii  liir^f 

lialiiiu'i'  <lu»!   to   tlit'lii    liy    Ha(k«'tt  i»tf  «'().     Witli   lliis  aiiNSVtr 

riitiiititl'H  tilcil  a  j^i'Di-ral  accoutit  ol'  tht>  dt  aliii^s  lictwtMii  tlxiii 

n\\'\  llackctt  ilC'  ('().,  i'i'niii  tlii- (■iiiiiiiK-iicfiiu'iit  uf  tlii>  ycar  \S',\U 

«luwii  ti>  Marrli,  iS-i'i,  tlir  |iai'tii'iilars  ni'  wliii-li   it   is   iiimicccs- 

"•iiry  to  set  ont,  as  tlif  ifli-ct  oi"  tlitiii,   so   l'ar  as  n'Iatfs  to  tliis 

«•a^c,  is  stiitiMl   in   tln'    iuil^;iuftit.  'I'Im-   ht-rtinlaiit.    in   n'|ily  to 

tli<>  spécial  aiiMWfi'.s  ol'   IMaintitl».  coiiti'iiiltii  tlial  a  nninlM  r  of 

lai';ri-  siiiiis  of  iiionoy,  for  wliicli  IMaintiM's  lia<l  taUni  crctlit  in 

tin-  ai'coiint  so  lllcil    liy   tln'iii,  >.lioiiltl  !•••  stnu-k   ont    froni  tin- 

iH'i'oiint,  on    llit' Lfroiiiiil,  tliat  tliosr  siiiiiN  iia<l    licrn   atlvaiu'ol 

iMi<l<'r  nsitrioiis  airnt'tiifnts,  ami    in   ninsiiln-ation  of  an  iisiir- 

imis  allowaïKM*   of   .')  jmt  ci-nt,  ovi  r  ami   alio\c  l«';;al   inh'iTst. 

uM'l  |)>-l'i'mlant  fiirtlH-r  alli';^ni|   tliat    if   tlusf   siinis    wi-ir   so 

>lnick  froni  tlic  account,  tln'ic  woiiM  Im-  a  lialaim-  in  fuvorof 

IJMckt'tt  \' Co.   At   tlic   licaiinj,',  it   wii.s  foiit<'ni|c.|,   tliat    tin- 

iiiM-oiint  furnislicil  liy  l'IaiiiliM's  ilid.  iipoii  tlic  l'aci>  of  it,  niakc 

mit  tlic  ii^iiry    alli';ri>i|,   as  tlicy  liail    in    tliat  accoimt  rrctlitcil 

llackctt  i!^  ( 'o.  witli  tlic  two  pi'oinissory  notes,  anil  lunl  dt  liit- 

c(l  llackctt  «.l'  ( 'o.  willi  varions  ailvanccs  at  .î'Mcrciit  pcriods, 

s.iiiic  in  CMsIi  and  sonic  in  liills  on  tliciroun  |iroiiiissory  notes, 

ami   liad   aiso  d«-liitcd    llackctt  «V  ( 'o  w  itli   a  coiiiiiiissioii  on 

tliosc  advanccs,  aiiioiintiii<;  to  ô  pcr  cent  over  and    almve  tlic 

|i':,'al  iiitcrcst  of  ti  pcr  cciil  ;  and  to  |irovc  tlic  applicaliility  of 

tliii-ic  dcliits  to   the  pi«Hinssory  note   in  <|ncstion  and  in  siip- 

]Mii't    of   tlic  picas  of   nsiiiy,  Défendant    callcd    as  a   witness 

ll.ickctt,  oiic   of  tlic  nicniliiMs  of   tlic  linii    of    Hackett  \:  (  "o. 

In  wliosc  (■(anpctciK'v   l'iaintilTs  oliiccted,  on  tlic  j^ioiiml,  tliat 

lie  was  iiit  nstcil  in  tlic  siicccss  of  tlic   defence     To  cstaMisli 

tlic  dcsintcrcstcdiicss  of  tliis  witness  tlic  followii.jf  docuincnts 

wcfc  put  in   évidence  and  pro\cd  :    Kiist,   a   rcIcaM-  froni  tlic 

witness  to   tlic  assif^iicc  of  tlic   cstalc    iiiider   his   Iti.iikniptcy 

(lie  and  liis  partner,  DickiiiM'ii,  licini;  declarcd  liankiUpts  un- 

il'T  tlic  Caiiadian  <  h'dinancr,  2  \'ict.,  c.  :{ti)of  any  allowance 

nr  pcrcelltac^e  to  wllii'll  Ile  lllic;|it,  Itccollic  clltitlcd  to.    Sccolldlv, 

a  jclia^e  fi'oiii  tlic  Défendant  to  tlic  witness  wlicrcliy  tlif  De- 
l'iidaiit  leji'asi'd  tlic  witness  fiiiiii  tlie  costs  id"  tlic  action,  and 
tliii- lly,  tlic  witncsscs  certiticate  midi  r  tlic  liankmplcy.  'l'Iic 
l'Iijictio;!  was  i-csiivcd,  and  liis  évidence  takeii,  in  tlic  liist 
ill^t mec  (/('  lune  (ST.  llackctt  in  liis  évidence,  statcij  tliat 
tlii-  liriii  of  llackctt  aiul  ( 'o.  werc  tlic  niakcis  of  tlic  proniis- 
S'iiy  note,  tliat  tlic  tirni  liad  liccoiiic  iiisolveiit,  tliat  a  warrant  in 
liiiiikniptcy  issiied  in  Kel.niaiy  IH4*J,  diicctiny:  tlic  incsscn^r 
In  iakc  possession  "f  ail  tlu-ir  propeity.  tliat  an  assi^niiiciit 
"1'  flii'  propeity    was   Iliade   l>y   tlic  Coniniissioiii  |-  fui    llaiik- 
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rnpts,  iinil  tliat  th<>  witncss  aixl  liis  partner  Inul  sincr  oKtaiiDvl 
tlu'ir  ct>rtiK(>at*',  Tlic  witncsH  aiso  Ht  *ic<i  tliat  lir  lia<l  };raiitf(l 
t«)  tli«'  aHsi^iu'c  a  iliscliar^c  aii<l  liad  .  .m>  rcl<>astM|  ati<l  discliai-- 
p'il  liJM  Watiknipt  «'statr,  and  tli(>  Itanknipt  «'statc  of  tlit*  Hnii, 
fnjni  any  anil  «rvcry  allowancc  uf  any  kitid  or  dcsoription 
\vliat«'V»'r,  and  f'roni  anv  and  cvery  poircnta^i'  wliati'Vfi*  froni 
tlw  liankrnpt  estât»',  'rlie  witnesH  fnrtlier  stated  tliat  Défen- 
dant endorsed  tlie  proniissory  note  tV)r  tlie  aeeonKvlation  of 
tlie  tînn  of  Hackett  and  (\).,  an<l  tliat  Défendant  liad  ^iveti 
to  liiin  a  release  froni  any  elaini  whicli  lu-  ini^lit  otliei-wisc 
liave  liad  or  niade  apiinst  liini.  or  tlie  estate  of  Maekett  and 
Co.,  for  or  on  acconnt  of  tlie  costs  wliieli  lie  nii^ht  be  con- 
deiiined  or  liave  to  pav  in  eonseipience  of  tlie  institntion  of 
tliis  lu-tion,  or  tlie  _)n<i^niient  to  l»e  rendered  tliereon.  The 
witness  was  tlieii  asked  varions  (pieNtions  relatin^  to  several 
snnis  in  tlie  aceount  l»etween  liis  tirni  and  Hitcliie  and  ( 'o.. 
anionntin(r  in  tlie  wliolo  to  £4'.M(lS.  I(i.  10  as  to  tlie  ternis  and 
conditions  on  wliieli  tliese  snnis  were  lent  an<l  advanced  liy 
Kitcliie  and  Co.  to  Haekett  and  ('o.,ani|  aIso  as  tootlier  siniis 
of  nioney  in  wliicli  Haekett  and  ( 'o.  were  on  tlio  accoiint 
<lel)ittid  to  Kiteliie  and  ('o.  Tlie  snhstanee  of  liis  évidence  on 
)dl  tliese  points  was,  tliat  tliese  snins  of  inoiiey,  inclndin^r  tlie 
siiin  advanceil  on  tlie  proniissory  note  in  (ptestioii,  were  ad- 
vanced under  an  a^reenient  that  Kitcliie  an<l  Co.  slioiild 
ileduct  tlie  nsnal  interest  of  (i  per  cent  and  a  coniniission  of  .'> 
pcr  cent  and  tliat  tlie  note  was  disconnted  hy  tlieni  on  tliose 
û'rins  tliat  the  considération  ^dven  for  tins  note  of  .£1,()0(),  and 
for  tlie  Itefore  nientione<l  one  of  £1,500  was  £2,300.  in  cash 
an»!  tliore  t>wn  proini.ssory  notes,  nainely,  £2.100  in  notes  at 
three  inontlis,  and  £200  in  cash.  That  tliere  heiny-  a  rniniin^ 
acconnt  Itetwecn  tlie  two  tîriiis,  Haekett  and  Co.  were  »!rtMlit- 
e<l  on  tlie  one  side  witli  tlie  <;ross  aniount  of  tlie  two  notes, 
and  alsi»  witli  intere.st  for  tlie  tinie  tlie  notes  giveii  to  theni 
liud  to  rnii.  and  were  deliitetj  on  tln^  otiier  side  witli  the 
ainonnt  of  tlie  notes  and  cash  jjiven  to  tlieiii,  and  the  interest 
on  the  ainonnt  of  tli«*  two  not«'s  for  the  tiiiie  they  liad  ruii, 
and  aIso  for  the  coniniission  of  5  per  cent.  As  to  the  other 
snins  (»f  nionev  advanced,  Haekett  state(l  that  £500  was  «d- 
vanced  «ai  a  tjednction  of  interest  at  0  per  cent  and  a  c»aiiiiii>- 
sion  of  7A  per  cent  an<l  tli»'  otlu'r  .snni  on  a  dednction  of  tin- 
.saine  interest,  and  a  coniniission  «if  (I  pei  cent.  There  witi- 
other  snnis  of  nioney  a<l\  anced  hy  Hitt'liie  and  Co.,  whicli.  ac- 
cordint;  to  Hackt'tt's  eviilence,  were  advanced  on  the  tt'riiis  <it 
(i  per  cent  interest,  and  5  per  cent  coniniission,  the  siiiii  i>f 
X5(M)  alont!  heiiijLf  snhjected  to  7.1  |)er  cent  coniniission.  The 
fact,  alle^fed  in  the  pleas  of  the  Défendant,  relatin^  to  tlie 
transfer  of  the  sidiooiiers  and  harj^es,  and  that  the  priées  at 
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wilicli  tln'y  wpie  tmnsft'rred  wen^  tli«'ir  true  iiiid  fair  value 
Hiwl  iliat  IX*  pari  of  tlie  piircliasu  iiion«>y  ha<l  evcr  lieen  paid 
tu  Hac'kctt  an<l  Co.,  was  alsu  pi'(»v«><|  l)y  Hackett.  It  \va»  aiso 
stattMJ  hy  hiiii  that  PlaiiitiHH,  iiistcati  of  ^iviii^'  cn><lit  to  Hac- 
kt'tt  aii<l  C'o.,  for  the  wliol«  aiiiouiit  of  the  jirircs  at  wliich  the 
\  t'sscls  \vt'n>  trauHft'rrcil  to  tlu'in,  aftrrwanis  soKI  tluMii  witli- 
iiiitany  autliority.and  liad  givon  Hackett  aiidCo.,  crédit  oiily 
for  abolit  JC  1.52(1. 10.1  cun'eiicy.  a.s  heiii^'  the  iiett  proceed.s  of 
tlie  .sale.  Dickiii.son,  the  other  lueinher  of  the  Hnn  of  Hackett 
and  C'o.,  was  al.so  teii*lere<|  a.s  a  witiies.s,  and  «dnjected  to  hy 
l'iaititifts,  upon  the  saine  jjrouiid.n  as  they  had  nuide  to  Hac- 
kett. Dickin^oti,  lief»»re  ^ivin^  hi.s  evi<leiice,  nuvde  the  satiie 
rdeascs  of  hi.s  estate  and  elainis  to  the  assij^nees,  and  aIso  to 
hefeinlant,  and  received  tljc  sanie  release  as  Hackett  froni 
hefendant.  This  objection  was  aist)  reserved  and  his  évidence 
siibject  to  the  réservation,  takeii.  He  in  ail  respects  corro- 
Itorated  the  statenient  niade  by  his  partner  and  al.so  state«|, 
tliat  in  con.seqiu^nce,  partly  of  the  extent  of  business  jriven  by 
IJitchie  and  Co.,  and  IMaintiHs  as  their  succes.sors,  but  chieHy 
i»ii  account  of  the  advances  inade  by  theni,  the  Hnn  of  Hac- 
kett and  Co.  perfornied  their  forwarding  at  rates  froin  KJ  to 
2.")  per  cent  Itelow  the  rates  then  ^enerally  establisijed  and 
acted  upon.  The  objection  to  the  coinpetency  of  thèse  wit- 
iifsses  was  arjjuetl  in  the  course  of  the  inquiry,  and  was,  in 
the  tirst  instance,  dis.sallowe(i  so  that  the  évidence  of  both 
li.ick«>tt  an<l  Dickinson  st<H)d  as  évidence  in  the  cause  until 
after  the  terntination  of  the  case.  With  regarti  to  the  (piestion 
wliether  the  sun«s  charged  by  Kitchie  and  (\).,  as  coinniission, 
in  one  in.stunce  of  7A  per  cent,  and  in  the  otiiersof  5  per  cent, 
over  and  abov»(  the  lej^al  intere.st  of  (I  |)er  cent;  on  cash  ad- 
vnnced  h}'  theni  to  Hackett  .uid  Co.,  were  in  fuct  u.s\iri(»us 
charges  or  dcduction.s,  witnes.ses  were  called  on  both  sides  to 
state  what  was  the  custoni  of  the  trade  upon  that  point.  On 
the  part  of  Plaintifls,  two  witnesses,  Hrondgelst  ami  Hart, 
nierchants,  were  called  in.  The  fornn  r  .said  that  he  had  for 
Ht'veral  years  Iwen  président  of  the  Hoai'd  of  Trade  in  Mon- 
tréal, that  Plaintitts'  charges,  under  the  naim-  of  coniini.ssion, 
Were  usual  and  ctistoniary  charges  upon  transactions  of  the 
nature  of  tho.se  eontained  in  the  account,  and  that  ô  per 
l'fiit  commission  was  a  reasonable  chargi!,  that  in  »}onie 
instances  7  h  per  cent  was  charged.  He  .said  that  tho.se 
eharges  were  not  ma«lo  as  a  eloak  for  usury,  but  as  a  compen- 
"-ation  for  the  trouble,  e.KpiiUse,  and  inconvenience  attendant 
ijpt»n  such  transactions  keoping  up  extensive  mercantile  estu- 
hlishments,  employment  of  clerks,  and  application  <»f  time 
and  .services.  That  such  charges  are  made  in  an  open  and 
iihdisguiued  manner  bv  nierchants,  and  were  not  regarded  a.s 
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an  >i'l(liti()iuil  iiit  Test  boyonil  tho  rates  of  G  per  cent  per  an- 
miiii,  which  was  aiso  charged  as  the  coiisi<leration  for  thc 
loan  or  advance,  and  for  bearance  of  the  amount  advanced. 
That  sudi  ailvances  woro  soinetinies  made  with,  and  soino- 
thnes  witliout,  securities  That  thc  Buard  of  Trade  recocçnised 
cliarijes  of  commission  for  indorsinc  hills  or  notes  :  and  in- 
stances  wore  mentioned  by  him  whore  the  Board  of  Trade 
rect)i'nised  chai-ffes  of  connnission.  He  stated  that  he  did  not 
consi(hir  that  the  risk  attendant  upon  making  advanees  in 
cash  fonned  a  part  of  the  considération  of  a  charge  of  5  per 
cent  commission  any  more  than  that  attendant  upon  other 
transactions,  such  ar,  tlie  sale  of  froods.  He,  however,  further 
said,  that  thoro  was  of  course,  a  denrée  of  risk  attendant  upon 
ail  mercantile  transa.ctions,  and  that  there  was  no  doubt  that 
risk  would  influonee  (r.ost  persons  as  to  the  ternis  upon  which 
th(îy  w(juld  transih,;!  business  ;  that,  in  makinrjf  advanees,  when 
indorsed  promissof  notes  wer^'  taken  in  security,  it  was 
<;enei-ally  anticip.ited  that  the  party  making  the  advanees 
would  i'i'(piire,  to  nî^^otiate  such  notes,  and  that  the  trouble 
attendant  upon  such  ne^jotiation  was  worth  something,  more 
or  less.  On  his  en  >  :-exannnation  he  admitted  that  the  com- 
mission c!uxrf]feil  wovdd,  a'2Cording  to  his  opinion,  vary  accord- 
ino'  to  the  risk  incurred  in  making  advanees  on  promissory 
notes.  Hart  f^ave  évidence  of  a  like  purport.  He  also  said  that 
t!ie  commission  (jf  5  per  cent  was  not  paid  o-i  risk.  On  cross- 
examination,  lie  said,  that  if  a  merchant  discounted  notes  as 
bankers  did,  and  chari;ed  5  per  cent  commission  lie  should 
consider  his  doinij  so  usurious,  and  not  Justitied  by  any  of  the 
usages  of  which  he  had  spoken.  But,  that  if  the  notes  were 
])!aced  in  the  hands  ot"  a  merchant  to  be  negotiated,  for  the 
purpose  of  facilitating  the  b'.isiness  of  a  third  party,  he  con- 
sidered  the  merchant  entitled  to  his  commission  for  the  service 
rendertîd.  He  was  asked,  in  cross-examination  :  "If  a  party 
were  to  place  paper  in  the  hands  of  a  commission  merchant 
ot"  such  a  description,  from  the  high  standing  oï  the  parties  to 
the  paper,  that  the  money  for  that  paper  could,  witliout  diffi- 
culty,  Ix"  procured  fixnn  banks  or  other  money  tenders,  witli- 
out the  commission  merchant  putting  his  own  name  upon  it, 
vvhat  would  he  ccmsider  a  reasonable  charge  for  the  trouble  to 
which  a  commission  merchant  would  l)e  subjected  in  sucii 
case  ?"  And  his  answer  was  :  "  one  per  cent,  if  a  party  other 
than  the  commission  merchant  would  advance  the  money  ou 
the  paper  "  On  tlie  part  of  Défendant,  Dougal  and  Young", 
merchants,  were  examined  as  witnesses,  who  exnressly  denied 
the  existence  of  any  mercantile  usage  justifying  the  charge, 
under  the  name  of  commission,  made  by  tlie  Plaintifls.  The 
cause  was  fully  heard  on  the  merits  on  the  I7th  Jan.  1840  ;  and 
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on  the  27th  May,  1846,  the  Court  of  Queen's  Bencli  prunounced 
judgnient  (ihe  Chief  Justice  disaentinf^,  and  the  fourth  jud^e 
l)cing  absent),  by  which  jud^nnent  they  rejected  the  évidence 
of  Hackett  and  J)ickinson,  as  incoinpentent  witnesses,  and, 
considerino^  that  the  Défendant  had  not  established  in  évi- 
dence any  of  the  several  pleas  by  him,  pleailed,  an<l  that  his 
pleas  were  unfounded  in  hiw,  in  as  far  as  the  hivv  could  be 
applied  to  the  évidences  of  record,  tliey  adjudged  that  l'IaintiH's 
were  ontitk'd  to  recover  from  the  Défendant  the  snin  of 
£1,000.12.6  currency.  Fr(»in  this  judoment  the  Défendant 
ajtpealed  to  the  Court  of  Appeals  of  Lower  Canada,  and  tliat 
court,  by  its  jud^ment,  dated  the  î)tli  of  .lune,  lcS49,  reversed 
the  décision  of  the  Court  of  Queen's  Bench.  This  judt,nnent 
was  as  follows  :  "  Considering,  that  it  is  establislied  by  le^al 
and  sufficient  évidence  in  tliis  cause,  that  the  proniissory  note 
(leclared  upon  by  Respondents  in  the  Court  lielow,  wns  iiiade 
and  delivercd  liy  Appellant  to  Hackett  an<l  Dickinson.  nanied 
in  the  Respon(k'nts'  déclaration,  being  inerchants  tradinj^  toj^^c- 
tlier  under  the  nanie  of  Hackett  and  Co.,  witiiout  any  consi- 
dération having  been  received  for  the  sanie  l>y  Bradbury, 
froni  Hackett  and  Dickinson,  and  as  an  acconiodation  noti;  ; 
iiiid  considerinj^  also,  that  the  .sanie  note  was  so  niade  and 
ilelivered  by  Bradbuiy,  and  was  afterwards  indorsed  aiid 
delivered  by  Hackett  and  Dickinson,  to  certain  persons  trad- 
iiiLT  toffether  under  the  nanio  or  tirni  of  Ritchie  and  Co.,  under 
iuid  in  pursuance  of  a  cori'upt  an<l  unlawful  affreenient  by  and 
Id'tween  tho  persons  trading  together  as  last  aforesaid  arid 
H.Lckett  and  Dickinson,  to  the  ettect,  tiiat  tiie  persons  tiading 
Hs  Ifist  aforesaid  should  lend  and  advance  to  Hackett  and 
Dickinson  the  suni  of  £1,425  current  uioney  of  the  Province 
of  (,'anada,  for  which  loan  the  persons  trading  as  last  afore- 
s.iid  should  liave  and  receive  from  Hackett  and  Dickinson 
tlie  note  indorsed  as  aforesaid,  vvith  a  coninii.ssion  of  5  per 
cent  on  the  sutn  specitied  in  the  note,  and  also  légal  intorest 
for  that  suni,  at  the  rate  of  (J  per  cent  per  annuni,  and  con- 
siilering  also,  that  the  corrupt  and  unlawful  agreeinent  was 
fully  carrie<l  into  execxition  by  an<l  between  the  persons 
trading  a.s  la.st  aforesaid  and  Hackett  and  Dickson  ;  and  con- 
si(lcrinj;f  also,  that  it  is  establislu'd  by  the  evidi-nce  in  this 
CiUisL',  that  Respondents  severally  were  either  parties  to  the 
corrupt  and  unlawful  agreetnent  or  before  and  at  the  tiine  of 
liecnining  holders  of  the  note  were  cf)giù/ant  tliereof,  and  that 
their  title  to  the  note  is  derived  from  and  through  the  persons 
trading  together,  under  the,  name  or  iirm  of  Hitchie  and  Co.; 
and  considering  also,  that  on  the  évidence  ad<luced  in  this 
cause,  the  commission  of  5  per  cent,  stipulatod  as  aforesaid  by 
the  jiersons  trading  under  the  name  of  Ritchie  and  Co.,  can- 
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not  be  justifie»!  or  treated  a  coinnii.ssion  for  trouble  or  cxpense 
tu  be  incurred  by  the  persous  trading  as  last  at'oresai<l,  but 
inust  bo  coiisidered  to  hâve  been  and  was  a  char<;e  of  so  niucli 
nioney,  cxceeding  and  ov(!r  and  above  the  légal  rate  of  inte- 
rest  stipulated  to  be  pai<l  for  tlie  forbearance,  and  giving  day 
of  paynient  of  the  aforesaid  suni  of  £1,425  lent  andadvanced 
as  aforesaid  by  the  persons  tratling  as  last  aforesaid  to  Hac- 
kett  and  Dickinson.contrary  to  the  law  in  such  case  made  and 
provided  ;  and  considering,  therefore,  that  the  note,  l»y  reason 
of  the  corrupt  and  unlawful  agreenient  aforesaid  was  froin  the 
tinie  of  the  niaking  thereof  as  aforesaid,  and  now  is,  absolutely 
mill  and  void  in  lav  ;  and  consi(lering,  therefore,  that  on  the 
rendering  of  the  judginent  aforesaid  of  the  Court  behnv  there 
is  nianifest  error,  it  is  by  the  Court  adjudgecl,  that  the  judg- 
nient  appealed  froni,  naniely,  the  judgnient  of  the  Court  of 
Queen's  Bench,  <lated  the  27th  of  May,  bS4(),  to  and  the  sanie 
is  hereby  refused,  annulled,  and  uiade  void  ;  and  the  Court 
now  hère  proceeding  to  render  such  judgnient  in  the  preniises 
as  by  the  Court  below  ought  to  hâve  been  rendered  :  it  is  ad- 
judged  that  the  action  be  hereby  disinissed,  with  costs  in  the 
Court  bt'w  •,  as  well  as  on  appeal.  Against  this  judginent  tlie 
présent  appeal  was  brought. 

Mr.  Bijss,  Q.  C,  Mr.  Forsvth  and  Mr.  Dodosox  for  the  Ap- 
ptjllants  :  In  this  case  there  are  three  questions  :  First,  we  coii- 
teiid  that  the  spécial  pleas  are  ail  bad  in  law.  Second ly,  that 
tli(!  évidence  of  Hackett  and  Dickinsoii  was  iiia<linissibie  on 
the  ground  of  interest,  and  ought  to  bave  been  exi)ect(  d  ;  and 
lastly,  that  the  pleas  of  compensation  fai',  as  tliey  are  not 
supported  by  évidence;  and  that  the  pleas  of  usury  ah^o  fail, 
because  they  are  not  supported  by  évidence,  and  becau.se  tlie 
paroi  évidence  an<l  the  aect)unts  prove  that  there  was  lU)  usur- 
ious  contract  at  ail,  the  coinniission  beiiiga  bonafide  coniinis- 
aion,  and  not  usurious.  lo  Upon  the  pleading,s.  The  tir.st  six 
pleas  set  up  usury  as  a  ilefeiice;  and  the  .seveiitb,  eighth  and 
niiith  pleas,  compensatior,.  Now,  the  principal  point  for  tln' 
Appellant  is,  that  the  sutn  of  £125  inentioiu'd  in  the  rirst  plea 
was  a  honafiih'  coinniission  and  not  of  an  usurious  nature  but  as 
the  validity  of  the  pleas  of  usury  are  denied,  it  will  be  conve- 
nient  to  take  that  brancli  of  the  ca.se  tirst.  Now  the  Hrst  plea 
allèges,  that  the  £125  so  agreed  to  be  paid,  and  charged  by  tlir 
Appellantsexceeds  (î  percent  per  annum  contrary  to  the  ()nli- 
nance.  Such  a  plea  was  clearly  bad,  foi'  the  agreenient  whicli  is 
charged  by  the  plea  to  be  usurious,  does  not  fix  the  rate  of  intiT- 
est,  l)ut  .siinply  .states  that  Hackett  and  (^o.,  were  to  pay  tTiô 
and  interest.  If  the  agreement  liad  staced  that  interest  at  tlie 
rate  of  0  per  cent  was  to  be  paid,  besides  the  £125,  then  it  wouM 
hâve  been  usurious,  but  the  plea  dot's  not  .say  so,  it  siniply 
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uses  the  worci  "  interest  "  and  it  is  a  question  for  the  Court  to 
détermine  the  légal  effect  of  such  agreement  to  pay  that  suni 
and  interest  ;  vve  submit,  however  that  vvhen  by  an  agreement 
for  a  loan,  no  rate  of  interest  is  fixed,  the  tender  cannot  claim 
more  than  the  Itgal  rate,  and  that  the  Court  will  not  assume, 
in  this  case,  that  more  than  the  légal   rate  was  intended. 
According  to  the  gênerai  rule,  where  an  agreement  leaves 
anything  without  limit,  and  gênerai,  the  law  holds  that  it 
sliall  be  reasonable,  and  if  there  is  a  limit  fixed  by  law,  any 
excess  beyond  that  would  be  illégal.    The  utmost  meaning 
therefore  which  can  be  given  to  an  agreement  to  pay  £125 
and  interest,  where  the  £125  is  itself  considered  to  be  interest 
is,  that  such  a  further   reasonable  sum  is   to  be  paid  for 
interest  as,  when  added  to  £125,  will  not  exceed  the  légal 
rate.  Neither  does  the  plea  which  allèges  that  Ritchie  and  Co. 
charged  0  per  cent  per  annum,  show  that  by  the  terms  of  the 
agreement  they  were  entitled  to  niake  that  charge.    The  first 
plea  then  is  clearly  bad,  and,  the  next  tive  pleas  are  open  to 
siiiiilar  objections.  Indeed  the  sixth  plea  does  not  show  that 
the   agreement   under  which  the  note  was  transferred  was 
usurious.    Like  the  other  pleas,  it  does  not  fix  the  rate  of 
intei'est,  which,  we  submit,  is  to  be  settled  by  construction  of 
law.  If  the  terms  of  an  agreement  make  it  usurious,  it  may 
be  necesssary  in  pleading,  to  allège,  as  matter  of  form,  "  that 
it  is  contrary  to  the  Ordinance,"  but  such  allégation  will  not 
luake  the  transaction  usurious,  unless  the  terms  of  the  agree- 
ment show  it  to  be  so,  the  mère  allégation  is  in  operative  and 
worthless.   II.    The  competency  of  the  witnesses  Hackett  and 
Dickinson  to  prove  the  alleged  usury.    Notwithstanding  the 
atteuipts  to  render  tliem  compétent  by  the  several  rele»ses, 
there   exists   an   objection   fatal  to   the   réception   of  their 
évidence.    It   must   be  borne  in   mind  that  the   Respondent 
tiidorsed  the  note  for  the  accomodation  of  Hackett  and  Co. 
Tliafc  fact  is  matorial  to  the  Respondent's  case  for,  without  it 
lit'  can  hâve  no  pretence  for  his  pleas  of  compensation. — (The 
Respondent's  counsel  hère  interposed,  and  abandoned  the  pleas 
of  compensation  and   rested   the  defence  of  usury   entirely 
upon  the  advance  of  £1,000  and  upon  the  pleas  atf'ecting  it.) 
The  Respondent,  by  indorsing  for  the  accomodation  of  Hac- 
kett and  Co.,  accjuired  as  against  Hackett  and  Co.,  the  rights 
of  a  surety,  and  of  coming  upon  his  principal  for  and  indem- 
iiity  against,  and  for  the  reimbursenient  of,  any  monies  which, 
l»y  reason  of  his  suretyship,  he  might  be  compelled  to  pay. 
Xow  if  b}'^  this  action  he  is  compelled  to  pay,  as  surety  he  is 
entitled  to  recover  frotn  the  witnesses  Hackett  and  Dickinson 
the  same  amount  as  damages,  sustained   by   rea.son   of  the 
hreach  of  the  contract  to  indenmify.   The  Respondent  may 
TOME  XVII.  24 
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considiT  tlmt  if  tlie  vvitnesses  ure  di.scliarffL'd  liy  tlieir  certi- 
tiCîitt;  froiii  tluî  note,  tho}'  are  also  diseliai-^nMl  iVoiii  ivpayiiiy,' 
liim  the  suiii  suod  for,  but  tins  is  ùhviously  an  errur.  If  ind(!od, 
tlie  liL'spondent  coiild  only  ,sue  upon  tlu-  note  as  indorsur,  tluit 
viow  iniglit  hc  ccm-ect,  but  as  a  danniiticMl  surcty  ho  lias  a 
l'iglit  uf  suin<f  (jti  tlie  contract  to  indcnniify,  (|uite  indepon- 
dont  of  lus  right  of  suing  on  the  note  as  indorsee.  The 
distinction  between  the  two  separate  rightsof  action  is  plain  : 
for,  lirst,  if  Ik;  sues  on  the  note  as  indorsee,  lie  will  not  recover 
if  he  bas  lost  or  transferred  tlu;  note;  while,  if  lie  sues  as 
Hurety,  a  ioss  or  transfer  of  the  note  will  be  no  answei'  to  the 
action.  Secondly,  if  liespondent,  î.'MP.g  unalile  to  pay  the 
whole  ainount  of  the  note,  is  conipelled  to  pay  [)art,  in  sucli 
case,  ht'  will  not  be  entitle<l  to  the  possessi(jn  of  the  note:  ami 
not  being  the  holder  of  it,  he  is  not  able  to  sue  upon  it.  Still, 
he  can  sue  for  the  breach  of  the  contract  to  indeninify. 
Thirdly,  if  after  the  surety  lias  paid  part,  the  holder  obtains 
the  residue  froiii  the  ])rincipal,  and  delivers  up  the  note  to 
the  principal,  wlio  destroys  the  note,  the  right  of  the  surety 
to  sue  for  the  part  which  he  lias  pai<l  will  still  reiiiain. 
Lastly  suppose  that  instead  of  indorsing  the  note,  a  surety 
enter  into  a  collatéral  guarantee  to  secure  its  paynient,  and  is 
coiupellcHl  as  such  surety,  to  i)ay  tlie  note  or  part  of  its 
ainount,  liow  in  such  cas(;,  can  the  witness's  discharge  by 
bankruptcy  froiii  the  note  itself,  discharge  him  froni  his 
liability  to  his  surety,  and  what  substantial  «liH'ereiice  is  there 
between  a  sui'ety  who  guai-antees  by  indorsing,  and  a  sui'ety 
who  guarantees  by  a  separate  instrument.  Froin  thèse  four 
considérations,  it  is  phiin  that  the  Respondent  has,  as  suret}' 
a  right  of  suing  the  witnesses,  independent  of  his  right  as 
indorsee.  The  discharge  ettected  by  the  certiticate  is  siiuply  a 
discharge  fi'om  the  note  itself.  Now  the  nioney  which  the 
Respondent  iiiay  be  obliged  to  pay,  being  paid  after  the 
iiiaking  of  the  Hrst  divideiid,  is  not  proveable  under  tlie 
bankru[)tcy,  and  is  con.seijuently  not  discliarged  ;  2  Vict.,c.  'M, 
sec.  5.  The  on  as  is  upon  hini  to  show  that  th(;re  has  been  a 
dividend  declared,  so  as  to  e.xclude  the  Respondent  froin  prov- 
ing  under  the  bankruptcy.  The  certiticate  was  a  bar  to  any 
action  by  the  Appellants,  as  holders  of  the  note;  the  witnesses 
hâve,  thereftM'e,  a  clear  interest  to  tlefeat  the  action,  becau>e 
they  coul<l  only  be  conipelled  to  pay  in  the  event  of  the  action 
biiing  successful.  The  release  for  costs  only  is  not  .sutficient. 
Mail iiilreli  vs.  Ketmett  (1)  is  exactiy  in  point.  That  case  wns 
an  action  by  the  indorsee  against  the  luaker  «jf  a  proiiiissory 
note:  the  defence  was  that  it  was  an  accomodation  note,  and 
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had  heen  iiuloi-sed  to  the  Plaintift"  at'tei-  it  hocauie  duo.  To 
prove  this,  tlie  payée  uud  indorsee  was  called,  aiid  hein<(  exa- 
iiiiiied  on  the  ouï  dur,  it  appeared  tliat  silice  the  (hite  ot'  the 
note  he  had  hecoiue  l)ankrupt  and  had  ohtained  his  certiticate. 
Mr.  .rustice  Badoley  held  that  lie  was  not  a  compétent  witness 
fis  he  was  no  longer  liahle  to  the  l'iaintift',  hut  would  be  liahle 
to  the  Défendant  il'  the  latter  were  olilige<l  in  that  action,  to 
pay  the  proini.ssory  note  drawn  for  his  accoiiiodation,  Jones 
vs.   liroohs  (1),  and  Cidlvriiiht  vs.    ^Vi^l\(>^)}K  (2)  aro  to  the 
saine    efiect.    They'    rcferred    also,    upon    this    point,   to   the 
Statutes  4!)  (ieo.  ÏII,  c.  121,  and  (i  (Jeo.  IV,  c.  10,  sec.  52.   IH. 
The  two  defences  set  up  are  compensation   and  usury,  hut, 
\ve  suhinit,  that  the  évidence  does  not  support  eitherof  theni. 
The  argir  .eut  against  the  seventh,  eiiçhth  and  ninth  pleas  is 
siiortly  tins  ;  that  the  note,  aceording  to  its  ténor  is  due,  that 
tlie  considération  and  purpo.se  for  which  it  was  transferred 
to  Ritchie  and  Co,,anfl  not  shown  to  hâve  failed  and  that  the 
vtrhal  agn^ement  not  to  molest  the  Respondent  deroj>ating  as 
it  do(!S   t'roui   the    eontract,   as  expressed    by   the    note    and 
iiKJorsement,  cannot  be  allovv<;d  to  deprive  the  indorsees  of  the 
right  of  suing.     To  allow  the   Respondent  to  compensate  the 
note  out  of  the  money  due  on  the  open  and  unsettled  account, 
would  defeat  the  very  object  for  which  the  note  was  trans- 
ferred to  Appellants.  In  ordinary  Mises  a  surety  is  entitled  to 
sit  up  the  same  compensation  as  would  hâve  been  a  defence 
ti)  lus  principal,  beeause  there  is  either  an  inijdied  eontract 
lietween  the  parties  to  this  eft'ect,  ^a'  else  the  right  is  given 
liy   law   itself  independently  of  co.itract  :  but  it  cannot  be 
îillowed  to  exist    where  it    would  be  in  consistent   with  the 
actual  express  agreement,  beeause,  if  the  right  be  conside:  .  1 
fis  îirising  from  an  iinplied  agreement,  it  is  impo.ssible  that  an 
iii;reement  can  l)e  implied  contrary  to,  or  inconsistent  with 
the  express  agreement,  and,  if  it  be  considered  as  confered  by 
the  hiw  indei)endently  of  agreement,  then  "  conventio  vincit 
liyciii,"  and  "  Qiùlihct  [totvst   reniivriarc,  juvi  pro  ^c   Intro- 
<hicto."    The  law  will   not  confer  the  right  contrary  to  the 
îigfeement  of  the  parties,    pjut  such  agreement,  that  Hackett 
and  (Jo.  should  not  be  molested  until    the   final  settlement, 
is  not  pi'oved  by  évidence.    Hveii  if  it  Wiis,  it  would  not  nnike 
the  ploii  good,  as  it  is  not  alleged  to  bave  been  in  writing 
iiinl  it  is  contrary  to  ])rinciple  to  allow  a  verbal  agreement 
ti'  «iiifdify  the  written  eontract  expressed  by  the  indorsement 
»!'  tiie  note.     Atlams  t".s.  Wordley  (3),  Brown  vs.  Langley  (4), 

(1^  4  'nuiiit,  4G4. 
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Webb  vs.  SpiciT  (  1  ).  Tlic  allcpition  ot'  iisnry  is  f|uitc  niifoinifled. 
Th(j  accounts  show  tliat  tlu;  cliar^f  of  5  pcr  cent  waselcarly  in 
the  nature  oi*  a  commission  for  trouble  ami  expcnsi's,  and  not 
an  évasion  of  tlie  usurylaws.  The  A])pellantH  were  nierchants, 
not  money  lenders,  but  ajj;ents  and  hankers  for  Haekett  an<l 
Co.  ;  the  course  of  business  being  the  disj)osal  by  the  A])pel- 
lants  of  negotiable  secuxnties  and  other  matters  fatuiliar  in 
the  transaction  of  business  in  Caïuida.  If  a  commission  can  be 
fairly  charged  for  such  business  as  the  Appellants  did,  the 
parties  may  détermine  the  amount  without  incui'i'ing  usury. 
15alnier  vs.  liaker(2),  Scott  vu.  Brest  (8).  Tliis  commission,  \ve 
insist,  is  a  compensation  f(n'  procuring  and  providing  witli 
money,  at  such  times  and  places  as  may  be  required  in  th(» 
course  of  a  multifaritais  business.  Commission  bas  long  been 
established  in  banker's  accounts,  Carstairs  vs.  tJlein  (4),  Bay- 
nes  vs.  Fry  (5),  Masterman  vs.  Courie  ((}),  Stoweld  vs.  Eade  (7), 
Solerte  vs.  Melvilie  ((S),  and  it  lias  also  been  determined  that 
the  case  of  bankers  forms  no  exception.  Exp.  (fU}'n  (9),  Exp. 
Goss  (10).  Such  conuni.ssion  is  not  to  be  viewed  as  an  isolated 
transaction,  but  as  inséparable  from  the  gênerai  business. 
But,  there  is  no  évidence  if  the  testimony  of  Haekett  and 
Dickinson  be  excluded,  that  there  was  any  agreement  at  ail, 
much  less  that  the  notes  were  given  as  a  security  for  the 
payment  of  any  balance  that  niight  beconie  due  on  a  final 
settlement,  and  that  until  such  final  settlement  Haekett  and 
Ct).  sliould  not  be  troubled.  The  accounts  are  admitted  to 
l'epresert  correctly  the  dealings  between  the  parties,  the  only 
(|uestion  being,  whether  certain  items  charged  as  commission 
are  truly  for  commission  or  interest.  This  we  apprehend,  froiii 
the  authorities  is  clear  ;  and  we  submit  therefore,  that  as  the 
facts  stated  in  the  déclaration  were  proved,  the  judgmer.t  of 
the  Court  of  appeals  in  Canada  should  be  reversed  and  that 
of  the  Queen's  Bench  at  Montréal  affirmed. 

Mu  Temple,  Q.  C,  and  Mu  Bueweu  for  the  Respondeni  : 
The  objections  now  urged  by  Appellants  against  the  coinpe- 
tency  of  the  witnesses  Haekett  and  Dickinson,  by  reason  of 
their  supposed  interest,  is  untenable.  Their  e\idence  was  pru- 

(1)  U)  Liiw  Iiwin,  2li.,n. 

(2)  Miiw.  Sel.,  06. 
(3)2Terr.  Rep.,  238. 
(4)4  Maw.  &.Sel.,  192. 
(.-))  15  Ves.,   120. 
(H);U'anip.,  488. 
(7)4  Bing.,81. 

(8)  7  Harii.  &Cr.,  430. 
(!))  2  Dell.  &  Cl).,  12. 
(10)2  Don.  &Cb.,  240. 
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porly  admittod  by  tho  Court  of  Appoals.   Thus,  in  Ashton  vs. 

Lont^es  (  1  ),  the  action  was  bronglit  on  this  bill  a^ainst  the 

acccptor  ;  tlie  (h'awer  who  had  obtained  his  certiticate,  was 

liehl  to  be  a  com))etent  witnesH  for  tlie  Défendant,  to  prove 

tliat  th(!  bill  had  been  usuriously  discounted.  So,  in  Moody 

vs.    King    (2),   a   bankrupt    was    lied    to    he   a    compétent 

witness  to  prove,  on  beluilf  of  Défendant,  a  surety,  that  the 

bill  accepted  was  for  his  accomodation.    It  is  too  late  now  to 

obj(;et,   for   if   this  objection   ha<l    been    taken    at  the   time, 

the  witnesses   would   hâve  executed  a  gênerai   release.    The 

drawer  of  an  accomodation  bill  who  bas  become  a  bankrupt 

1ms  béer,  held  a  compétent  witness   for  the  acceptor,  aftor  a 

^'eneral  release  from  him.   C'artwright  r.s.  Williams  (8).  Neither 

is  the  construction  put  on  the  Canadian  ordinance,   2  Vict., 

c.  86,  s.  5,  correct,  for  tlie  efîect  of  that  construction  would 

be,  that  the  debt  was  not  proveable,  and   that  the  creditor 

might  always  prevent  the  bankrupt  from  obtaining  his  certi- 

Hcate,  as  was  the  case  before  the  passiug  of  *he  Statute  49 

(Jeo.  m,  c.  121.    The  burthen  of  ])roving  that  a  dividend  bas 

iiot  been  made,  rests  upon  the  Appellants,  who  would  exclude 

the  testimony  of  thèse  witnesses. 

Sir  JoHX  Patteson  :  If  a  surety  pays  the  debt  after  the 
déclaration  of  the  tirst  devidend  he  canuot  prove  against  the 
estate  ;  and  if  he  pays  it  before  he  cannot  prove,  except  as  a 
creditor,  is  not  that  tlie  meaning  of  the  Canadian  ordinance, 
2  Vict.,  c.  Î3(),  s.  ô.  It  seeins  so,  but  in  Philbey  vs.  Lanford  (4), 
it  was  held,  thatademand  by  a  surety  against  B.,  for  notper- 
fornnng  his  engagement  totake  up  a  bill  was  proveable  under 
the  tiat  of  bankruptcy  whicli  had  been  issued  against  B.,  and 
was  therefore,  barred  by  B's  certiKcate.  (They  were  stopped 
by  the  Court.) 

8ir  John  Patteson  :  The  point  now  for  our  décision 
(which  we  bave  thought  it  best  to  hear  the  arguments  upon 
and  dispose  of  Hrst)  is,  how  far  thèse  two  witnesses,  Hackett 
and  Dickinson,  the  makers  of  tlu'  ])romissory  note,  the  s»ib- 
ject  of  this  action,  and  who  were  certificated  bankrui)ts,  are 
compétent  witnesses  to  be  examined  for  Défendant,  the  payée 
and  endorsee  of  the  note.  There  are  several  reasons  alleged 
why  they  were  not  compétent  witnesses  ;  amongst  others,  it  is 
siiid  that  the  etlect  of  the  releases  given  to  them  was  not  such 
as  to  render  them  compétent  ;  but  we  do  not  think  it  nt  ces- 
sary  to  give  any  opinion  as   to  the  etfect  of  thèse  releases,  be- 

(r)M()o.  &  Mal.,  127. 
(■_')  lîiirii.  &  Cf.,  5 58. 
(.•{)-2Stiu-k.,  341. 
(4)  Mail.  ftCr.,  4(iS. 
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cause  ihoy  do  uot  in  any  way  toucli  tlic  p-noral  quostion,  as 
to  lioM'  t'ar  eitliiT  |»arty  is  incomp-itoTit  liy  rca.soii  oï  liis  luin^ 
lialtlt'  to  Derciulaiit  in   tho  evcnt  of  DctViidatit   wlio  is   the 
suiMity  payinj;  tli<!  principal  nionoy.     It  is  (|uitf  clcar  tliat  if 
citlu!!'  <if  tlu'sc  witncsscs,  liaviiifj  iK'conit'  hankruitt,  liad  Ix-cn 
an  inu'crtificatod  liankrnpt,  lie  ninst  liavc   paid    tlic  nioncy 
dutMijJon  tli(>  note  t(j  soniebody  or  otlu'r.   Hc  would  lie  liaMr 
to  pny  tlu'  nioncy  to  l'IaintiHs,  oi-,  if  Dcfi-ndant,  tlic  sin'cty, 
paid  tliuni   lio  would  ho  lialtlc  to  )iay   liini.   It  lias  Ikm'u  lu'ld 
in  sevcral  instances  tliat,  under  sueli  circunistances,  an  un- 
certificated  liankrnpt  would   lie   a  compétent   witness.     lînt 
as  soon  as  it  appears    tliat   lie  lias   olitaine(l   liis   certitieate, 
it  is  plain  tliat  liis    certitieate  is  a  bar  to  any   action    tliat 
inay    liou^lit   arfainst   liini     liy    parties    in    the  situation    <if 
the  présent   Plaintitis.     If,  therefoi-e,  he  is  uot  likewise  pro- 
tected  hy   liis  certitieate  aj^ainst  any  action   wliich   niay  he 
hrou<rlit  hy  the  piesent    Défendant,  after  Défendant  lias  paid 
the  deht,  the   witness   heconies  intei-ested    to  defeat  sucli  an 
actif^in   as   this,  in  order  tliat  the    IMaintifis  niay  not  force  the 
Défendant,  the   surety,   to  pay,  and   therehy  enahle  hini  to 
conie  upon    the   witness  for   the   nioney.  Therefore,  it  is  truf, 
that  the  circunistance  of  obtainin^  tlieir  certitieate  raises  the 
question,  whethei'  tliey  were  compétent  witnesses   or  not  for 
Défendant  in  this  action  ?  IVivui  furie  tliere  can  lie  no  douht 
that  tliey  would  he  incompétent  witnesses,  hecause  if  the  Dé- 
fendant pays  the  nioney  after  the  time  wlien  the  bankru])tcv 
attaches  (which  in  Kiiiiland,  prior  to  the  4f)  (Jeo.  III,  c.  121  ), 
would  be  from  the  act  of  liankruptey,  tliough  in  Canada  it  is 
froni  the  jmblication  of  the  notice  of  issuinj»;  the  warrant  of 
bankruptcy,  they   would   be  liable  for   the  monies   paid  hy 
Défendant,  wlio  could  sue  tlieiii,  notvvithstandiiii;  the  certiti- 
eate, uidess   by   the  efiect   of  the  Ordinance  2  Vict.,  c.  3(),  tlic 
debt  had  beconie  proveable  under  the  commission.  We  must 
look,  therefore,  to  tlu^  ôtli  .section  of  this  ordinance  to  see  whiit 
is  the  nieaning  of  the  words  which  state  délits  shall   b(?  pro- 
veable ;  the  5th  section  says  :  "  And  be  it  further  ordained  and 
enacted   by  the  authority  afoi-esaid,  that  ail   debts  due  îuhI 
payable  from  such   liankrnpt,  at  the  time  of  the  first  publica- 
tion of  the  notice  of  issuini^  the  said  waiTant,  niay  be  provcd 
and  allowed  aj^ainst  his  estate  assigned  as  aforesaid  ;  and  hII 
debts  then  absolutely  dut;  (which  we  take  to  be  in  contra  dis- 
tinction to  being  contingently  due),  althouj^h  not  payable  uiitil 
afterwards,  may   be  allowed  as   if  payable  pre.sently,  witli  a 
discount,  or  rebate  of  interest,  when  only  interest  is  payable 
by  the  contract,  until  the   time  when  the  debt  would  becoinc 
payable,  and  ail  monies  due  froin  such  liankrnpt,  on  any  But- 
tonirey  or  Respon<lentia  bond,  or  on   any  policy  of  insurancL", 
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niay  lie  ]»r(ivt'<l  and  îillowctl,  in  case  tlic  cniitin^ciiey  ov  loss 
slididd  liappcn  ln'l'oiv  tlit- iiiakin^f  ni"  tlic  first  di\  iiicnd,  in  likc 
iMMiintr  us  if  tlic  sanic  liad  liapptnfd  Ix'forc  tlii'  said  tiist 
|)ul)li('ati(»n  of  tlic  said  notio',  and  in  case  tlic  liankrupt  sliall 
Im'  Habit;  ïov  any  ddtt  in  (.'onscipicnct'  itf  liavin;,'  niadf  or  in- 
ilorscd  any  Mil  of  cxclianj^'c  or  j)rouiissory  note,  Ix  fort'  tlit» 
lirst  ]»nl)licatit)n  of  tlii-  saiil  notice,  or  in  conseipieiiee  t)f  tlie 
jiiiynient  liy  any  party,  to  any  l)ill  t)i'  in)te  ot  tlie  wliole,  t)r  any 
]»ait  of  tlie  niont'V  secin'eil  tlierehy,  nr  of  tlie  paynient  of  any 
suiii  hy  any  snrety  of  tlie  bankrnpt  in  any  contract  wliatso- 
evei',  altlioll^di  sneli  payiuellt  in  eitliei'  ease  sliall  he  niade  nftcr 
tlic  said  lirst  pulilicatioii,  providfd  it  !«•  nia<ii'  liefore  tlie  iiiak- 
iiij^  t)f  tlie  first  tlividentl,  sueli  délit  sliall  lie  ctiiisidered,  for  ail 
tlie  purpose  of  tliis  onlinaiice,  as  etintrncted  at  tlu;  tinie  wlieii 
sueli  Itill  or  ntite  or  otlior  contract  sliall  liave  been  st»  niade  or 
indorstMl,  and  niay  lie  ])roved  antl  alltiwetl,  as  if  tlie  saitl  deht 
liad  lieen  due  antl  payable  by  tlic  said  banknipt  bel'ore  tlu? 
siiiil  Hrst  publicatitai,  and  also  any  claini  tir  tleiiiand  by  or  in 
ri^lit  of  tlio  vvife  tjf  tlie  bankmpt,  fonnded  on  lier  (contract  of 
iiiari'iagc  witli  tlic  bankmpt  t<r  for  or  in  relation  tti  lier  separ- 
ate  pr')perty  ;  antl  ail  deinands  a<^ainst  tlie  bankrupt  ftir  or  on 
iifcount  t)f  any  fjftiods  or  cliattcls  wron<^fully  obtainctl,  takcn 
or  witlilield  by  liiin,  niay  be  provcd  and  ailowed  as  debts 
fitjfiinst  liis  estate."  Tliis  is  tlie  rnatcrial  part  td'  tlic  sectitm 
of  tliis  tirtiinancc,  so  far  as  it  relates  to  tliis  subjcct  ;  antl  tlu; 
i|iiestit)ii,  tlicrcfore,  rt'ally  is  wliat  is  tlic  (itfcct  of  tlic  wonls 
"ln'l'ort;  tlie  inakinc- of  tlie  Hrst  divitlentl  "  <'  ]t  is  luit  "  if  it 
sliall  bc  payable  before  tlie  iiiakin^f  tif  tlic  fii'st  tlivitlciul,"  and 
tlie  wtirds  "  but  altliou^li  sucli  paynient  in  cither  case  sliall  bc 
niade  aftcr  thc  sait!  Hrst  jiublicatitni,  providcd  it  be  niadc 
bti'orc  thc  niaking  of  tlic  Hrst  diviilcnd."  Thc  plain  nicaniii}^ 
of  tliose  words  seeiiis  to  bc,  that,  if  thc  surcty  pay  tlu;  iiitaity 
iliie  frtini  thc  bankrupt  ft)r  whoni  hc  was  suri'ty  subseipiciit 
to  the  niakin^  tif  thc  first  tlividcnce.  lie  sliall  not  prtive 
it  aoainst  thc  estate,  and  that  the  certiHeate  sliall  nt)t  be  a 
bar  to  an  actitin  by  liini  (because  tlitiy  arc  ct)rridativc  in 
point  t)f  extcnt).  But  another  t)ucstion  reiiiaiiis  whetlu^r 
or  no  wc  are  to  takc  it  tliat  tliis  tlcbt  iiii^ht  not  still 
bc  pri)V(>d  ?  That  is  to  say  on  wlitaii  tloes  thc  on  us  lay  of 
sliowing  whetlicr  it  is  a  proveable  debt  t)r  ntjt  :'  Thc  tlcbt  lias 
iiut  yct  bcen  paitl  by  surcty,  Defcntlant,  if,  tlicrcfore,  tlicre 
liail  boen  a  tlivitlend,  it  is  quite  clcar  accortiing  to  t)ur  inter- 
prétation of  this  Oi'.linancc,  that  thc  surety  canntjt  now  conie 
in  and  prove  this  tlcbt  untler  this  coiiiinission,  and,  if  thc  cer- 
tiHeate is  to  bar  hini,  wliy  hc  will  losc  his  rcincdy  alto^ether 
iieither  havintf  any  dcniantl  nor  right  of  actit)n  against  the 
fstate,  nt>r  n,^ainHt  the  cci'tiHcatcd  bankrupt.  We  do  not  know 
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imy  instanc(>.  to  be  fouiid  iii  aiiy  of  tlio  canes  wliicli  havo  ari- 
si-n  ont  of  tho  haukrupt  law,  wliun^  hucIi  a  statc  ol"  tliiii;,'s  iias 
occurred  tliat  a  iiiaii  could  iioitluT  provi-  hi.s  deht  imdcr  tlic 
cominissicjn,  iiot  yet  liriiij,'  au  action  a^^aiiist  thc  cei-titicafcd 
Itankrupt.  But  it  is  said  tlicn;  inust  lu'  a  dividt'ud  ;  lait  as  far 
as  wo  cati  find  from  the  proctH'diu^^s  befoiv  us,  thure  is  iio 
proot'  (HIC  Wiiy  t>i  i,iH'  othcr.  whcthcr  tlicn-  lias  or  lias  iiot  Itccii 
a  dividcnd.  It  is  (piitc  clcar  tluit  if  hcrcafter  tlic  Dcfciidaiit, 
supposiut^  lie  is  ol)li<jfcd  to  pay  this  dcht,  sliould  suc  Hackctt 
for  thu  ainouut  as  inont^y  paid  to  liis  use,  and  iiackett  plead 
lus  ccrtiHcato,  that  ccrtiHcatu  would  not  Itc  a  l>ar  uulcss  lie 
could  go  furthcr  aud  show  it  was  a  proveaMe  del)t,  and,  tliere- 
fore,  the  omis  in  sucli  a  state  of  thinj^s  would  dearly  l)o,  not 
only  to  show  lus  certiHcate,  hut  to  show  that  the  inoncy  liad 
beon  paid  by  the  surety,  Défendant  in  this  case,  [»rior  to  the 
niaking  of  the  first  dividcnd,  so  that  hc  niight  havc  proved  it 
if  he  pleascd.  But  it  docs  not  follow,  when  ho  is  ottereil  as  a 
witncss  by  such  suroty,  that  the  sanic  rule  will  necessarily 
prevail  and  that  the  omis  is  necessarily  the  same.  Still,  at  the 
sanie  titne,  it  bcing  part  of  Dcfendant's  case,  in  order  to  reii- 
der  the  witness  compétent  for  hini  ;  that  the  witness  sliould 
be  dischargcd  by  his  certificate  from  the  debt  which  the  De- 
fendant  is  liable  to  pay  for  hiiu  as  his  surety,  which  discharge 
dépends  on  the  surety 's  being  able  to  prove  the  debt,  when  hc 
lias  paid  it.  Under  the  commission  we  think,  that  it  was  ni'ccs- 
sary  that  Défendant  in  this  case  should  bave  shown  that 
there  had  been  no  dividend.  If  Défendant  had  shown  by  évi- 
dence that  there  had  been  no  dividend  made,  then  it  niight  be, 
that  as  there  was  a  possibility  of  the  présent  Défendant  pay- 
ing  the  money  before  any  dividend  was  made,  and  thercfore, 
that  he  might  be  enabled  to  prove  under  the  commission,  so 
that  the  certificate  would  operate  against  him.  That  might 
hâve  been  a  sutticient  reason  why  the  witnesses  should  be 
compétent  witnesses  ;  but  to  make  tliem  compétent  witnesses. 
Défendant  ought  to  hâve  shown  that  no  dividend  had  l)eoii 
made.  It  is  not  a  négative  which  is  incapable  of  proof,  because 
thèse  are  the  proceedings  ;  they  are  in  Canada,  and  it  miglit 
very  easily  hâve  been  shown  whether  any  dividend  had  Ijceii 
declared  under  the  commission  against  Hackett  and  Co.,  at 
the  time  of  commencing  the  action  ;  and  Défendant  not  hav- 
ing  done  so,  we  think  the  liability  of  the  witnesses  to  Défen- 
dant, the  surety,  does  not  appear  to  be  barred  by  the  certiH- 
cate the  witnesses  bave  obtained  and,  therefore,  that  they 
were  interested  to  defeat  this  action  in  order  that  they  might 
not  be  liable  to  the  surety  when  he  had  paid  the  money.  We 
think,  therefore,  that  the  judgment  of  the  Court  of  Queeii's 
Bench  at  Montréal  was  right,  and  that  the  bankrupts  were 
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iiicoiiipctt'Ht  witliesses.  The  ovideiu'e  of  liotli  tlicse  witiiesscs, 
tlici'cl'ore,  iiHist  lie  struck  ont  t>F  tlie  case  (  I  ),  and  it  iiow  rc- 
mains  to  lie  seen  whotlicf  tlie  otlicr  evideiiee  iii  tlie  case  is 
siitlieieiit  U*  |irove  the  plea  dl"  usiiry.  Tlieir  I^ordsliips  tliei» 
calied  updll  Hespdlidelit's  coiinsel  to  establisli   tliat  point. 

Mu.  Tkmim.e,  C^.  C,  and  Mu.  Iîhewku,  for  the  Kespondent  : 
Tlie  proniissory  note  wliieli  t'ornis  tlie  snbject  ol'  tliis  action 
was  diseounteil  by  the  Appellants  t'or  usurioiis  eonsideiations 
ol'  a  twotold  nature.  Kirst,  the  discount  ot"  the  not»-  l'oinied  a 
part  ot'  the  current  aceouut  lietween  Appellant  and  Hackett 
and  (\i,  as  Forwanlers,  ami  t'or  advances  ot'  money  and  j^oods 
iiiadt!  by  the  Apptdiants  to  Hackett  aiul  Co.  Now  the  ad- 
vances of  money  and  ;^oods  liy  Appellants  we"  ■  made  on  the 
express  condition,  that  the  luisine.ss  doiu^  by  Hackett  and  Co. 
shouM  be  donc  at  charj^es  from  teii  to  twenty  per  cent,  lielow 
the  ostablished  charités  ot'  the  trade.  The  sunis  charifed  l>v 
Kitchie  and  Cak,  whom  Appellants  now  represent,  under  the 
iianie  ot'  commission,  in  the  one  instance  ot'  seven  and  a  hall' 
jiei'  cent,  and  in  the  others  of  tive  percent  ovei-  the  lei^al  iiiio- 
rest  of  six  per  cent  on  cash  advanced  by  them  to  Huckett 
and  C(x,  was  a  cloak  Im  usury,  and  contrary  to  the  law  of  Ca- 
nada Ordinance,  17  Cîeo.  Ill,c.  '}('2).  The  witnesses  Donnai  and 
Vounijexpres.'.iy  denied  the  existence  of  any  mercantile  usa<^(! 
jiistifying-  such  a  charité  n.ider  the  name  of  connnission  even 
had  such  a  charité  or  déduction  heen  usual,  such  u.sai^e  was  not 
warranted  by  law.  The  important  ])oint,  hcnvever,  is  tliat  the 
tact  whether  a  char<^e  as  commission  is  or  is  not  usnrious,  is 
a  question  for  a  jury,  and  the  Court  vvill  not  disturb  a  verdict 

(1)  Upoii  lliu  (|Ut'sti()U  of  tlie  l'oiiiiK^teiicy  of  a  wiliies.»*,  nu  tlie  gnuind  of 
iiilere.st  in  the  event  of  tlie  «uit,  .see  Jii  ii'  vu.  liitb  r  ('A  'l'ellii  Itep.,  '11),  and  '1 
.Smith'.s  L.  Cluses,  ji.  3il  ('.'nd  Kdit.)  wliere  the  ease.s  iipoii  tliis  liraneh  of  the 
luw  of  évidence  lire  colleeted.  See  also  the  Kn^lish  Statute,  14  and  luth 
Vic't.,  c.  »!». 

{'1]  The  17th  (ieo.  III,  e.  S,  is  entitled  "  iiii  Ordinance  foi-  ascertaining 
damages  on  ])rotested  iiills  of  Kxchange,  and  tixiiig  the  rate  of  interest  in  tlie 
l'iovinee  of  t^néliee,"  and  eliacts,  hy  sei'tion  .'),  as  follows  ;  Krom  and  after 
ihe  |iul)lii'atioii  of  this  Ordinanee  it  shall  not  lie  lawfnl  niion  any  eontraet,  to 
take,  directly  or  indireetly  for  loan  of  any  inonies,  wiire,  nieivliandise,  or 
otiicr  uoniniodities  wliatsoever,  aliove  the  value  of  six  ]ioiiiidH  for  the  foi- 
licaraiice  of  tl().(  for  a  year,  and  so  after  that  rate  for  a  greater  or  lesser  siini 
iir  value,  or  for  a  longer  or  shorter  tiine  ;  and  the  said  rate  of  intiM'ei«t  shall 
lie  allowed  iind  reeovered  in  ail  eases  where  it  is  the  agreeiiient  of  the  jiarties 
tliat  interest  shall  lie  paid  ;  and  ail  liond.s,  eontraets,  and  assurances  wliatso- 
t'ver,  whereujion  or  whereliy  a  greater  interest  shall  lit^  reserved  and  taken, 
sliall  lie  utterly  void  and  every  person  who  shall  either  directly  or  iiulirectly 
take,  accept,  and  reeeive  a  higher  rate  of  interest,  shall  forfeit  ami  lose,  for 
every  such  otfence,  treille  the  value  of  the  uionies,  wares,  nierchaiHli.se,  and 
iiliier  things  lent  or  liarga-ned  for,  to  be  reeovered  liy  action  of  délit  in  any  of 
l  Ile  Courts  of  C'ouiiuoii  Pleas  in  this  Pi'ovince,  a  moiety  of  which  forfeit  lire 
!<liall  lie  to  liis  Majesty,  and  the  other  nioiety  to  hini  or  them  that  will  sue  for 
llie  saine." 
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uiiless  it  clearly  appears  that  tho.  jury  Ims  drawn  an  orroneous 
conclusion.  CdrstdirH  vs.  Stein  (1).  Dr.  Lusliinfjfton  :  It  does  net 
appear  in  tliis  ca.se  tliat  tho  witnesses  were  exaniined  beforc 
a  jury;  they  ap[)ear  to  huve  been  exaniined  upon  interro- 
fçatories.  A  distinction  e.xists  between  cases  where  the  évi- 
dence in  tito  Court  belovv  is  taken  bei'orc  the  judj^e  .-nd  jury, 
and  where  the  évidence  is  taken  behiml  the  back  ot"  the  judge  : 
in  the  former  case  the  Court  is  accustonied  to  consider  such 
évidence  conclusive,  in  the  latter  the  Court  itselt'  t'eel.«  at 
liberty  and  even  bound  to  look  into  the  évidence.  ïlie 
évidence,  we  apprehend,  inust  be  treated  as  if  taken  before  a 
jury  ;  and  it  establishes  that  no  such  custoni  as  Appellant 
insists,  exists  aniong  nierchants  in  Canada.  A  large  portion  of 
the  advances  for  which  the  Appellants  hâve  taken  crédit  beinc; 
niade  by  theni  under  an  usurious  contract,  niust  be  struck 
froni  the  crédit  of  Appellants  in  the  accounts  between  theni 
and  Hackett  and  Co.,  and,  if  this  is  d(ine  then  there  would  be 
a  balance  in  favour  of  Hackett  and  Co..  more  than  .sufficien 
to  extinguiah  tho  debt.  Owena  vs.  Denton  (2),  Sir  John  Pat- 
teson  :  Their  Lordships  are  of  opinion  upon  the  whole  ca.se, 
that  the  pleas  are  not  proved.  Let  us  look  to  the  pleas  and 
facts  of  the  case  and  see  what  the  usurions  agreenient  is 
alh'i^ed  to  be.  In  the  tirst  plea,  tho  usiu'ious  agreement  is 
alleged  to  be,  that  having  made  a  note  for  £1,500  and  a  note 
for  £1,000  it  was  agreed  that  Kitchie  and  Co.  should  advance 
to  Hackett  and  Co.,  that  aniount,  and  that  for  so  doing  they 
were  to  i-eceive,  when  the  notes  should  beconie  pnyable  the 
suiri  of  £125.  That  is  the  first  plea.  The  second  plea  states,  it 
was  agreod  to  discount  only  the  note  for  £1,000,  for  wlncli 
they  were  to  receive  the  suin  of  .£50  (that  is  fîve  per  cent) 
when  tlie  note  should  becoine  payable,  and  that  they  were 
also  to  receive  inteiest,  and  we  will  take  it  for  this  pur})()se 
that  the  plea  nieans,  interest  at  6  ]u>r  cent.  It  is  not  neces- 
sarily  so,  but  I  assume  for  the  moment  it  does  mean  so,  and 
perhaps  that  is  the  fair  construction  after  ail,  that  they  were 
to  receive  0  per  cent  interest  upon  the  nionies  which  tliey 
should  advance  on  the  .security  of  tho.se  notes.  The  third, 
fourth,  tifth  and  sixth  pleas  are  similar,  with  but  some  light 
variations.  Now  we  hâve  no  évidence  of  any  agreement  at  ail 
between  thèse  parties,  except  from  the  accounts  themiselves, 
and  the  évidence  of  one  or  two  witnesses  who  were  called, 
who  know  nothing  of  their  own  knowledge,  of  any  spécifie 
agreement  at  ail,  but  only  gather  it  from  the  accounts  theiii- 
selves,  and  the  cour.se  of  dealing  between  parties  in  the  tnidc 

(1)  4Ma\v.  et  Sel.,  192. 

(2)  l  (-'lom.  Mec.  and  Ros.,  711,  S.  (".  T)  Tyrio.,  S.W. 
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thoi'C'fore,  we  are  l'ednced  to  the  accounts  theuiselvcs  to  see 
wliether   thev   niako   out    the   au;reemoiit   as   stated   in    the 
différent  pleas    I  confess  it  struck  me  very  strongly,  as  I  put  it 
to  Mr.  Temple  in  the  latter  part  of  his  ar<;unient  that  in  order 
to  show  an  agreement  to  pay  £125  wîicm  tliese  notes  should 
beconie  due,  that  is  to  say,  5  per  cent  oonnnission  by  way  ot* 
doak  for  usury  (the  notes  becoming  due  on  the  2Mth  Sept. 
1S41),  it  was  verv  stran<xe  tliat  thev  imt  in  an  aecount  which 
was  closed,  and  the  balance  niade  up  to  the  end  of  tlie  year 
bS40,  nine   nionths  l)efore  thèse  identical  notes  becanie  due, 
and  that  in  that  aecount  there  is  chargt'd  5  per  cent  commis- 
sion on  a  sum  of  .£."},000.  When  we  look  to  the  earlier  jmrt  of 
the  aecount  we  find  .sonie  two  or  three  enti'ies  in  which  com- 
mission   is   charged    on    s[)ecific   sums   previou.sly  advanced, 
iiamely  7^,  per  cent  on  one  snm,  and  5  per  cent  on  anothor, 
but  the.se  fire  the  cml}'  entries  in  which.  there  are  those  items 
of  5  per  cent,  upon  any  spécifie  snm.  'l'he  first  entry  is  njion 
a  small  balance,  stating  it  to  be  a  l»alance.   The  entry  which 
is  said  to  include  the  £125  in  (piestiori  is  in  December  1(S40, 
at  the  clf)se  of  that  year,  nnd   is  upon   the   sum  of   £8,000 
i,a;nerally.     Now  how  is  it  po.ssible  to  say  that  the  entry  is 
proof  ot  an  agreement  to  forbear  the  sum  of  .t!2,500  on  notes 
dated  September  preceding,  and  which  hal  then  nine  months 
to  run,  and  to  charge  5  per  cent  upon  that  sum  when  the 
notes  should  be  payable  in  September  1841  ?  It  may  be  that 
\(  such  any  agreement  had  actually  been  made,  the  accouiits 
iiiight  be  shown  to  be  not  wholly  inconsistent  with  it.  I  do 
nctt  know  whether  incorrectly  kept,  or  whether  it  niight  b»; 
that    it  was  entered  at    the  close  of  the  year  as  somethiny: 
which  would  hereafter  hâve  to  be  done,  it  is  possible,  that  if 
there  were  such  an  agreement  proved,  alinudc,  by  sufticient 
évidence,  such  entry  in  the  aecount  might  be  shown  to  be  not 
inctmsistent   with  such  an    agreement.    But  that  is  not  the 
(|Uestion  hère.    The  question  is  whether  this  entry,  and  the 
iiceount  itself,  proves  that  such  an  agreement  existed.    And 
looking  at  ail  tlie  items,  including  thèse  charges  of  5  per  cent 
commission  made  in  the  manner  stated,  tlieir  Lordships  are  of 
o|iii)ion  that  those  entries  do  not  prove  either  of  the  si.x  pleas 
which  state  the  particular  agreement  with   respect  to  thèse 
])romissory  notes.    Then  if  that  be  so,  the  seventh   plea  is  the 
oiily  one  which  remains  to  be  considered.     Now,  the  .seventh 
lilra  certainly  seems  open  to  the  objection  wliieh  was  ur<red 
lit  the  Bar;  that  it  states  th.it  which  by  law  cannot  be  namely 
u  collatéral  agreement  varying  the  eil'eet  vi  the  promissory 
note  upon  which  the  action  is  brought.  The  cases  cited,  parti- 
cularly  the  last  case  of  Wchh  vs.  Spivcr  are  (juite  !    undant  to 
.sliitw  that  a  collatéral  agreement  cannot  be  set  up  as  a  defence 
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to  a  proinissory  note,  so  as  in  truth  to  vary  the  terms  of  sucli 
proinissory  note.  That  the  ngroemeiit  pleaded  lias  snch  eftect 
is  plain,  because  the  note  upon  the  t'ace  of  it  beinjç  payable 
twelve  months  froni  the  (hite  the  agreenient  pleaded  has  the 
etf'ect  of  inaking  it  not  payable  until  a  settlenient  of  aceoniits 
should  actually  be  luade  between  Ritchie  and  Co.  and  Hac- 
kett  and  Co.,  and  then  only  payable  to  the  extent  of  the 
balance  in  favour  of  Ritchie  and  Co.,  although  it  niight  be 
less  tlian  the  anioiint  of  the  proini,s.sory  note,  clearly,  there- 
fore,  altogether  varying  the  eftect  of  the  instrument,  as  appear- 
ing  upon  the  face  of  it  ;  the  plea  therefore,  in  itself,  upon  that 
ground,  is  a  bad  plea.  Eut  again,  that  plea  is  not  proved 
becau.se  vve  liave  nothing  to  show  that  there  was  any  sucli 
agreenient  between  the  parties  that  it  should  so  stand  over. 
Even  a.ssuniing  it  to  be  pro[)erly  pleaded,  there  does  not  ap- 
pear  to  be  any  évidence  at  ail  in  the  case  to  support  it  witli 
respect  to  the  state  of  the  aceounts  between  the  parties. 
Balances  are  brought  down,  and  the  balances  agreed  at  the 
tiiue,  and  when  the  change  of  the  fii'in  took  place  in  the 
nionth  of  December  1S40,  the  balance  is  signed  and  agreed  to 
be  of  a  certain  amount  in  tavt)r  of  Ritchie  and  Co.,  but  then 
it  is  .sought  to  strike  ont  froni  the  account,  as  it  then  stood 
certain  items  b}'  reason  of  usuiy.  Then  taking  it  that  the  last 
allégation  in  the  plea  was  struck  ont  namely,  that  the  Défen- 
dant upon  tins  note  was  a  ntere  surety  for  Hackett  and  Ci»., 
the  plea  would  stand  alone  thus — that  the  D^'fendant,  in 
answer  to  an  action  brought  against  him  by  the  indorsers  and 
holdei's  of  the  note,  s  lys  :  'Oh  but,  the  state  of  the  aceounts 
between  you  and  the  persons  who  indorsed  to  you  was  sucli, 
3'ou  owing  theni  money,  they  owing  you  money,  as  not  to 
give  you  the  privilège  and  the  right  to  sue  upon  that  note 
against  a  third  person."  According  to  EnglLsh  law  such  un 
answer  could  not  prevail,  but  it  may  be,  and  probaVdy  is 
(liftèrent,  accoi'ding  to  the  cu.stou)  of  trade  prevailing  in 
Canada  ;  and,  therefore,  it  must  not  be  taken  that  this  case  is 
decided  hère  upon  the  ground  that  the  seventh  plea  is  upim 
this  point,  on  the  face  of  it,  Ijad.  The  observations  which  I  hâve 
niade  upon  it  are  rather  tho.se  of  an  lùiglish  lawyer,  and  are 
not  nece.ssary  for  the  décision  which  turns  upon  the  évidence 
in  the  case,  and  not  upon  the  law  or  form  of  the  pleadini^s. 
Then  there  is  a  question,  and  the  gi'eat  (piestion  in  the  ease, 
which  has  been  rai.sed,  and  which  we  présume,  is  really  'Uitl 
truly  the  one  which  it  was  intended  to  get  the  opinion  of  tlie 
Court  upon,  rather  than  any  other  niatter,  namely,  whethtr 
or  no,  supposiiig  there  was  suftici(înt  évidence  of  an  agreenieiit 
between  thèse  parties  that  Ritchie  and  Co.  should  condiict 
business  for  Hackett  ami  Co.,  and  that  one  should  make  cusli 
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advances  astho  otber  sbould  require  them,  from  tinie  to  time, 
tiiat  Hackett  and  Co.,  also,  should  carry  goixls  for  Ritchie 
and  Co.,  and  .should  carry  them  at  a  freight  of  2.5  per  cent, 
less  than  what  tbey  chargée!  ordinarily  to  other  |)eople,  and 
also  allovv  6  per  cent  interest  on  ail  siuns,  and  also  that  Rit- 
chie and  Co.,  should  reCeive  5  per  cent  coniniission  on  ail  cash 
advances,  assuniing  that  ail  this  was  proved,  then  the  question 
is,  whether  that  was  necessarily  an  usurious  contract  :  whether 
it  was  a  cloak  for  usury,  or  whet'.uT  it  could  be  properly  and 
t'airly  attributed  as  compensation  to  Ritchie  and  Co.,  for  un- 
dertaking  the  business  and  making  cash  jidvances.  Now  their 
Lordships  are  ail  agreed  that  it  is  iinpo.ssible  to  say  that  Rit- 
chie and  ('o.,  not  being  mère  nioney  lenders,  but  having  a 
g(K)d  deal  of  business  to  transact  as  merchants,  as  well  as 
lending  money  to  Hackett  and  Co.,  and,  therefore,  of  course, 
having  the  necessity  for  a  great  deal  of  their  own  time  being 
einployed,  and  having  a  large  establishnient,  which  it  is  ob- 
vions they  mu.st  bave  had,  it  is  impossible  to  siiy,  but  that 
they  might  be  fairly  entitled  to  make  a  bargain  that  tluiy 
should  receive  some  compensation  for  their  trouble  antl  ex- 
peiiditure.    Whether  sucb  compen.sation  was  1,  or  2,  or  3  per 
cent,  they  would  make  a  bargain  to  bave  soine  compensation  ; 
it  is  a  thing  which  has  been  donc  over  and  over  again.  In 
the  case  of  Carstairs  vs.  Stein,  it  was  held  that  it  might  be 
doue,  the  jury  finding  that  it  was  not  inten<led  as  a  cloak  for 
usury  and  it  has  been  done  in  many  other  instances,  where 
tliere  was  a  very  great  deal  of  trouble  incurred  by  one  of  the 
parties  keeping  up  a  large  establishment.   You  may  agrée  be- 
siiles  charging  interests  on  advances  stipulated  that  you  shall 
lie  paid  for  your  trouble,  Palmer  vs.  Baker  {\  Mau.  and  Sel.,  50) 
is   another   case    to   the    same    offect.    There,  an    indenture, 
assigtiing  to  the   Plaintitt's    a  contract  for  the   purchase  of 
tiinber,  upon  certain  trusts,  for  securing  to  themselves,  out  of 
the  proeeeds,  the  rcpayment  of  the  purchase  money  advanced 
liv  tliem  and  also  of  a  certain  balance  before  due  to  them, 
together  with  intei'est  thereon  at  5  per  cent,  up  to  the  time 
of  payment  and  also  the  fnrther  sum  of  £200,  as  and  for  a 
leasonable  profit  and  compensation  for  the  troub.o  they  would 
be  at  in  the  business,  and  also  ail  costs,  charges,  damages,  and 
expenses    wdiich   they   might  be   put  to  on   account  of  tin; 
]ireniises,  was  held  not  to  be  usurious  upon  the  face  of  it,  for 
tli(.'    X200   allovved    for    trouble    was   not    necessarily   to   be 
iutended  as  a  colourable  réservation  of  further  interest  beyond 
the  légal  interest,  but  as  a  compensation  for  trouble  not  com- 
prehended  within  the  words,  costs,  charges,  damages,  and  ex- 
peii.ses  ;  neither  was  it  held  to  be  so  excessive  as  to  be  intended 
usui'ious  on  that  account.  So,  if  there  had  been  an  agreement 
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hère  that  Ritchie  and  Co.  sliouli  rcceivo  frorn  Hackett  and 
Co.,  t'i'oiii  year  to  year,  £500,  or  any  gross  sum  you  plcasc;, 
for  thc  trouble  thoy  niiglit  incur,  it  would  be  trcated  as  a  fair 
and  reasonable  agi-eenient  unless  it  was  niade  under  sucli 
circunistancea,  that  a  jury  in  this  country,  or  tl)e  Court  in 
C Canada,  inust  necessarily  seo  that  it  was  not  really  inten«led 
for  compensation  ïov  ti'ouble,  but  was  nierely  a  cloal<  t'or 
usury.  Thon,  can  it  make  any  différence,  if  the  suni  they  are 
t()  be  paid  is  not  a  gross  sum  of  money  from  year  to  year, 
but  a  sum  that  is  to  be  paid  at  5  per  cent  upon  ca^h 
advances  ?  Because  the  trouî)le  they  might  hâve,  might,  in  a 
great  measure,  arise  from  the  cash  advances  they  make,  and 
tlie  negotiation  of  bills,  and  a  great  variety  of  other  circum- 
stances  of  that  kind,  and  it  is  but  a  mode  of  making  them  a 
reasonable  compensation,  if  it  be  reasonable  for  the  trouble 
they  hâve  had.  Wc  do  not,  therefore,  see  upon  the  facts  of 
this  case  sufficient  to  justify  us  in  saying  that  this  was  merely 
a  cloak  for  usury.  It  lies  upon  those  who  set  up  that  defence 
to  show  that  it  was  so.  The  Respondent's  counsel  say  thèse 
usurious  contracts  are  alniost  always  nuide  in  secret,  and 
therefore  there  is  great  ditticulty  in  proving  any  usurious 
contract  unless  you  can  call  the  parties  themselves  ;  that  you 
must  get  at  it  by  way  of  inference  from  such  facts  as  you 
can  show.  Now,  there  is  évidence  in  this  case  which,  although 
it  would  not  be  good  to  establish  a  particular  custom  in 
Canada  or  to  show  that  because  one  person  does  a  thing 
another  person  is  justiHed  in  doing  it  also,  yet  Yould  be  a 
veiy  good  évidence  to  show  that  it  was  done  openly,  and  not, 
as  tiie  Respondent's  counsel  say  usurious  contracts  are  gene- 
rally  done,  secretly  ;  namely,  that  thèse  cliarges  were  ordinary 
charges  and  that  there  was  no  concealment  in  the  fact  of 
Ritchie  and  Co.  nuiking  thèse  charges,  unless  the  accounts 
could  hâve  been  kept  secret,  which  is  not  suggested.  But,  in 
order  to  make  it  a  cloak  for  usuiy  you  must  go  further,  and 
show  that  it  was  so  unteasonable  a  compensation  in  point  of 
amount,  and  so  clearly  intended  by  the  parties  as  really  mon; 
than  interest  at  G  per  cent,  that  the  Jury,  if  there  had  licen  a 
jury,  or  the  Court  (because  it  was  the  Court  that  had  t<» 
deternnne  upon  the  facts)  ought  to  hâve  corne  to  that  con- 
clusion. Now,  their  Lordships  cannot  say  upon  tlie  facts  oF 
this  case  that  the  Court  ought  to  hâve  corne  to  that  conclusion. 
The  judgment  of  the  Court  by  whom  this  évidence  was  ori- 
ginally  heard,  was  that  the  pleas  were  not  proved,  a  great 
deal  of  this  évidence  appeals  to  havc  been  taken  by  way  of 
déposition,  and  not  orally,  but  whether  it  was  so  or  not,  the 
Court  that  originally  heard  it  came  to  the  conclusion  that  the 
plcius  were  not  proved,  that  judgment  beiiig  in  the  nature  of 
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a  verdict,  as  it  were  upon  the  facts,  and  the  Court  of  Appeals 
also,  tliought  that  they  were  to  be  judges  of  the  fact,  that 
they  were  to  look  at  the  evi(h,'nce  as  if  there  had  not  l)eeii  a 
décision  of  the  Coui't  of  the  First  Instance,  and  therefore, 
tliey  were  to  be  judges  of  the  facts;  accordingly,  they  appeal 
to  liave  conie  to  a  conclusion  in  the  case  on  the  facts,  as  a 
Court  of  Appeal,  contrary  to  the  décision  of  the  Court  of 
Queen's  Bench  at  Montréal.  Still,  it  will  coiue  to  the  snnie 
(|nestion,  whether  or  no  the  facts  which  are  hère  detailed  in 
évidence  arc  suffieient  to  satisfy  us  that  this  was  really  a 
cloak  for  usury.  Now  their  Lordships  ai-e  not  satistied  of  that, 
and  if  that  be  so,  we  mrist  upon  that  ground,  hâve  i'elt  it  to 
1)0  our  duty  to  reverse  the  judginent  of  the  Court  of  Appeals, 
l)ut  also  as  1  stated  in  the  tirst  instance,  we  niust  reverse  it, 
beeause  we  are  really  upon  the  facts  and  papers  which  are 
before  us  of  opinion,  that  the  pleas  are  not  proved  ;  and  there- 
fore even  supposing  it  were  usnrious,  the  pleas  not  being 
proved,  the  Plaintif!"  is  entitled  to  a  verdict;  and  the  judg- 
iiunt  of  the  Court  of  Appeals  niust  be  reversed.  We  consider 
tliat  the  Appel lants  should  hâve  the  costs  of  both  the  Courts 
ut"  Canada,  but  v/e  cannot  give  the  costs  hère.  ((S  Moore's 
Prlvi/  CuancU  Rep.,  p.  227.) 


BANKS. -nSURT. 

Court  of  Quekn's  Ben'CU,  Montréal,  Sept.  !)th  l,S(i8. 

Coraiii  DuvAL,  C.  J.,  Cauox,  J.,  Diu'mmoxd,  J.,  Badgley,  J. 

TiiE  Easteux  ToNVNsnii'.s  Iîaxk,  riaintitt"  in  Court  below, 
Appellants,  iind  HuMl'HKEY  et  ai,  Défendant  in  Court 
below,  Respontlents. 

Ilclil  :  That  tlie  (liscouiitiiijr  f>f  h  prorni.s.Sdry  note  by  a  Bank,  iii  tlm 
yoiir  lS(i2,  by  payin;^  tlie  l'ace  of  tlie  note  (less  tho  discount)  in  Anieri- 
lan  «rroenbacks,  takiMi  at  i)ar,  and  dednctinjr,  in  addition,  a  f(jinniis- 
.sion  of  $10.00  tu  cover  alleged  trouble  ronneclnd  with  previous  reiiew- 
iils,  was  uot  usurious. 

This  was  an  tippeal  front  a  judginent  in  the  Court  of  !{(!- 
view,  rendered  at  Montnal,  on  the  2!)th  of  Oetober,  l.S()7, 
Moiidelet,  J.,  Berthelot,  J.,  and  Monk,  J.,  contirniing  a  judg- 
inent of  S.  C,  Sherbrooke,  Short,  J.  The  jiction  was  brought 
to  fccover  the  aiiiount  of  a  proniist^sory  note,  for.SlOOO,  dated, 
lôtii  February,  l(S(i4,  signed  by  Défendants,  in  favour  of 
Plaintitf.  The  Défendants  fyled  several  pleas,  to  the  ett'ectthat 
the  note  was  a  renewal  of  one  dated  28rd  May,  1802,  which 
iiiul  beeu  u.suriously  discounted  by  Plaintitt',  by  deducting,  in 
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adilition  to  the  Ic^al  interost,  a  certain  (îoiniiiission  or  bovitn, 
jind,  Ity  payintT  over  thc  proceods  oï  the  discouiitin^  in  U.  S. 
j^rceîibacks  (vvhicli  were  taken  at  par),  instead  of  in  curreiit 
t'unds.  The  followinj;  was  tlie  judgnient  of  tlie  Superior  Court, 
at  Sherbrooke  :  "  The  Court,  considering  that  Défendants 
hâve  estal)lishe(l  that  the  promissory  note  deehired  upon  by 
tlie  PhiintiHis  was  given  by  Defcnchmts  to  Phiintitis  for  and  in 
considération  of  a  h)an  by  Phiintitî's  to  Jolni  Hutnplu'ey,  one 
of  said  Défendants,  of  one  thousand  dolhirs,  in  Kank  bills  of 
the  United  States  of  America,  and  that,  at  the  tinie  of  the  said 
ioan,  said  Phiintitts  n!served,  exacted  and  received  froni  Huin- 
phrey,  besides  the  légal  interest  of  seven  par  centum  per  an- 
nun»  on  tlie  account  of  the  saiil  Ioan,  the  sum  of  ten  dollars, 
as  a  connnission  :  and,  considering  that  the  taking  ))y  Plain- 
titt's  of  the  suni  of  ten  dollars,  by  way  of  connnission  (they 
not  beinglegally  entitled  to  charge  any  connnission  whatever) 
canni)t  be  otherwise  regardée!  tlnin  as  a  device  and  contrivance 
to  évade  the  law,  and  exact  and  tiUce  fron»  Huniphrey  for  said 
Ioan  of  one  thousand  dollars,  a  higher  rate  of  interest  than 
seven  per  centum  {)ei'  ainunn,  doth,  in  conse(juence,  adjuge  and 
déclare  the  said  pi'oniissory  note  usurim  s  and  utterly  void, 
and  doth  disniiss  Plaintift's'  action  with  costs." 

DoHMAX,  for  Appellant  :  This  is  an  action  for  SlOOO,  found- 
ed  upon  a  pi'omissory  note,  signed  by  ])efendants,  jointly  and 
severally,  in  favor  of  PlaintiHs.  Jt  lias  been  dismissed  by  tlie 
Superior  Court,  at  Sherla-ooke,  on  the  ground  that  the  note 
sued  upon  was  based  upon  a  former  debt  which  was  tainted 
with  usurious  considération,  and  therefore  void.  Kefore  ivrnark- 
ing  upon  the  particulars  of  the  case,  the  Plaintitts  respectfully 
subniit  that,  under  the  law  as  it  existed  when  this  contract 
(note)  was  made,  no  contract  was  made  void  by  reason 
of  usurious  considération  except  to  the  extent  of  the  usur- 
ious considération.  F>y  ordinance  17  (Jeo.  III.,  c.  8,  ail  coii- 
tracts,  wherelyy  agreater  sum  as  interest  than  six  per  centum 
per  îinniun  was  reserved  or  taken,  w«ïre  made  utt(,'rly  void 
by  1(5  Vict,  c.  SO,  the  5th  section  of  17  Geo.  III,  c.  3,  which 
was  the  oïdy  section  of  said  ordinance  then  in  force,  was  al)so- 
lutely  repealed.  It  was  unconditionally  repealed.  By  tlii.s 
repeal  the  penalty  of  rendering  a  contract  void  by  its  beiiig 
tainted  with  usurious  considération  wtis  abrogated.  By  '?.'2 
Vie,  c.  >S5,  spécial  provision  was  made  with  référence  to  banks, 
allowing  thein  to  take  7  per  centum  in  advance,  and  forbid- 
ding  their  reserving  or  taking  more  for  the  Ioan  of  nioncy 
tluin  this  rate.  It  will  be  observed  that,  if  tlie  ordinance  17 
Geo.  III,  c.  8,  had  not  be(>n  previously  repealed,  it  ceased  to 
apply  to  Banks,  because  by  this  ordinance  the  penalties  ami 
forfeitures  were  for  reserving  more  than  (>  per  centum,  wliile, 
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hy  tlie  22nd  V'ict,  c.  85,  banka  were  perinitted  to  take  seven 
per  centuin.  By  tlie  10  Vict.,  c.  80,  the  peualties  for  stipula- 
tin^' t'or  a  higher  rate  of  interostthan  6  per  centiun  wereabo- 
lislied.  By  22  Vict,  c.  <S5,  ail  parties,  except  banks  and  certain 
loan  cotnpanies,  were  permitted  to  stipulate  for  any  rate  of 
interest  they  pleased.  Banks  were  only  permitted  by  this  last 
act  to  take  7  per  centum.  It  is  subniitted  that  with  this  state 
of  the  !aw,  banks  in  reserving  more  than  7  per  cent  only  for- 
t'eited  the  excess  above  7  per  centum.  In  the  consolidation  of 
the  statutes,  Con.  Stat.  Ca.,  c.  58,  the  consolidators  hâve  erro- 
neously  broui>ht  up  the  ordinance  of  17  Geo.  III,  c.  3,  as  if  it 
were  then  in  force  with  référence  to  banks,  or  they  seem  to  hâve 
iiitended  to  hâve  donc;  so.  It  is  contended  that  power  was  not 
given  the  consolidators  to  enact  new  laws  but  only  bring  up 
iiud  déclare  the  cxisting  law.  Vide  Con.  8tat.  Ca.,  c.  58,  sec.  8. 
It  is  true  that  section  b  seem.s  to  make  against  this  proposi- 
tion, but  it  is  claimod  that,  vyhen  there  was  in  the  statutes 
brought  up  a  doubtful  signification  the  wording  of  the  Con- 
solidated Statutes  is  the  interprétation  to  be  taken,  but, 
wliore  thore  is  manifest  error,  and  the  interprétation  given  is 
really  a  n(!w  law,  it  is  imperative.  The  argument  so  far  is 
tliis,  that  by  the  law  as  it  was  when  the  statutes  were  Conso- 
lidated there  was  no  provision  rendering  contracts  of  banks 
i('S(;rving  more  than  7  per  centum  void,  except  as  to  such 
t'xcoss.  The  reasoning  hère  adopted  is  sanctioned  by  the  deli- 
vcranceof  C.  J.  Lafontaine,  Nt/e  vs.  Mdlo,  7  L.  C.  Rep.,  405;  6 
R.  J.  R.  Q.,  p.  834  et  15  H.  J.R.  Q.,  p.  481.  He  holds  Ord.  17 
(it'o.  III,  c.  8,  to  be  repeali'd,  and  re.sorts  to  the  common  law 
(Fiviich  Law)  as  a  basis  for  interpreting  the  law  of  1858.  In 
tlio  next  place,  it  is  contended  that,  by  the  wording  of  the 
iith  section  of  the  Con.  Stat.  Ca.,  c.  58,  the  contracts  of  banks 
reserving  more  than  seven  per  cent  are  not  made  void.  It  was, 
(loubtless,  intended  so  to  be,  but  it  is  not  susceptible  of  such 
construction.  By  that  section,  the  exception  of  contracts  rend- 
iTcd  void  by  reason  of  being  tainted  with  usury  expressly 
(xcludes  bank.s.  It  reads  thus  :  "  Except  as  otherwise  autho- 
ii/,c(l  !ind  provided  by  this  Act  or  by  some  other  Act  or  law, 
no  corporation  or  company  or  as.sociation  of  persons,  not 
hi'inff  a  hiink,  authorized  by  law  befoi'e  the  sixteenth  of 
August,  1858,  to  lend  or  borrovv  money,  shall  upon  any  con- 
tniet  take  directly  or  indirectly  for  loan  of  any  moneys, 
wares,  tnerchandize,  or  other  commodities  whatsoever,  above 
the  value  of  six  dollars  for  the  advance  or  forbearance  of  one 
hnnilretl  dollars  for  a  year,  and  so  after  that  rate  for  a  greater 
ur  less  sum  or  value,  or  for  a  longer  or  shorter  time  ;  and  ex- 
ci'pf  as  aforesaid.  (which  exception  applies  to  corporations 
ami  companies  "  not  being  a  bank  ")  ail  bonds,  bills,  promis- 
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Hufy  nutcH,  coiitracts,  as  Jissunuict's  \vlirtts(j(!V('i"  iiiailc  or  cxc;- 
cuted  in  contmvnntion  of  thi.'^  Act  wlicrctipon  or  whcvcliy 
a  ^roator  intorcst  is  reserved  aiul   takcn  than   antlmrizt'd  hy 
tliis  Act  or  l»y  Honie  other  Act  or  law  sluill  Ix;  titterly  void, 
&e."   Tho  note  in  suit  rcpresi-nts  a  debt  for  wliich  a  iiot»'  wjis 
^ivon  tlio  2()tli  May,  lS(i2,  Ity  .1.  and  S.  A.  Hninphrcy,  Lewis 
Hanson,  and  H.  S.  Hninphroy.  Tho  note  was  roncwed  si-vcnd 
tiinoH  runninj;  ovor  a  period  of  ninre   than  two  yoars.  'I"h(! 
Défendants  plead  that  th<!  original  «liscount  was  niadi;  npon  a 
cornipt  and  usuriona  aj^reenient,  betvvecn    l'iaintitis  and  Joliii 
lluniphroj',  one  of  Défendants,  to  tlie  etfect  that  John  Hnni- 
pljrey  should  reçoive  United  Statod  bank  notes  that  worc 
oïdy  worth   ninoty-five  per  cent  at  ont^  hnn<ired  and  ont;  pcr 
cent  and,  also,  to  pay,  in  addition  for  said  loan,  tho  nsual  dis- 
count of  seven  per  cent  and  that,  in  fact,  John  Huniphroy 
af^reod  to  give,  and  Plaintiff's  to  accept  tlio  saifl  oi-iginal  note 
for  $1,000,    at  ninety  days,  thereby  roceiving  sixty  doUais 
usurious  interest.  The  évidence  of  IJefendants  consists  ontire- 
ly  of  déposition  of  William  Farwoll,  jr.,  cashier  of  Plaintitfs, 
and  the  answers  of  Plaintifts  sur  ftnf.'i  cf  (irtidcs.  The  Défen- 
dants' plea  is  entirely  unsustained  l»}'  the  evitlenco.  The  fatts 
proveil  are  thèse  :  that  John  Huniphrey  asked  Bonjaniin  l'oiii- 
roy,  the  Président  of  tho   Bank,  for  discount,  and  lie  replicd 
that  the  bank  w;is  not  then  discountiiii^,  an  l  conld  not  lot  hini 
bave  the   money.   Huniphroy  thon   asked  hini  if  ho  could  not 
let  hini  bave  States  nionoy,  sayinpf  that    Mould    answer  his 
purposo  just  as  well,  as  ho  \vante<l   tho   inonty,  by  renewal 
tliree  montlis'  notes,  for  a  year.   Poniroy  told  him  tliat  ail  the 
States  nioney  tb(!y   had  taken  at  pai'.    It  was  agreed  to  let 
bini  liavo  the  States  money  at  par.  At  that  time,  it  is  shewii 
that  United  States  bills   were  (|Uoted  in  lirokers'  circulars  at 
2^  or  3  per  cent  discount,  but  it  is  established,  in  évidence, 
that  States  nioney  was  recoived  at  par  in   ail  business  trans- 
actions, ami,  even  in  Montréal,  in  payment  of  traders'  bills.  It 
is  ])roved,  liy  tho  l)ank  books  and   by  tho  testimony  of  Far- 
woll, that  Humpbrey  recoived  from  the  cashier  i^i)H2,  in  Uni- 
ted States  Pank  Bdls.  beiny-  i?l,000,  less  the   ordinary  dis- 
count thereon  for  threo  months,  being  $18.    Aftor  this  trans- 
action took   place,  John   Humpbrey,  in  considération   of  tlio 
loan  not  boing  an  ordinary  transaction  of  the  bank,  but  a  lonii 
to  extend  over  a  year,  and  for  the  extra  trouble  which  lie, 
Farwell,  would  bo  put  to,  in  lotter  wnting  and   rene\\ing  tlie 
notes,  paid  to  Farwell  ton  dollars,  as  a  commission.  It  is  esta- 
blished, in  évidence,  that  Humpbrey  was  ahva^'s  very  iriegii- 
lar  in  his  mode  of  doing  business,  and  never  attended  to  his 
paper  promptly,  and  much  trouble  and  labour  was  occasioiied 
in  writing  letters  and  drafting  rcnowal  notes,  and  putting  his 
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paper  in  proper  form,  and  tliat,  in  tact,  the  labour  was  actual- 
y  perfornied  in  this  instance.  It  is  clearly  establislu'<l  that 
theriî  was  no  nsiirioiis  agreenient.  The  ten  dollars  was  paid 
affcr  Huiuphrey  had  received  his  discount,  and  was  paid  as  a 
commission.  Whethcr  Karw«'ll  had  a  right  to  this  suni,  as  a 
commission,  or  not,  sim])ly  résolves  itsejf  into  a  (piestion  asto 
his  right  to  the  ten  dollars  only.  It  nejjative.s  any  presunip- 
tion  ot"  ustuy,  for  it  was  not  agreed  to  he  paid,  nor  exacted, 
nor  reserved  for  the  u.se  of  the  motiey,  but  as  a  commission. 
It  is  also  to  be  remarked  that  there  is  no  proof  whatever  of 
the  bank's  having  received  this  ten  dollars.  There  must  bo  a 
usurious  intent  to  constitute  usury.  2  Parsons,  on  Bills  and 
Notes,  404  :  "  To  constitute  a  usurious  transaction,  there  must 
be  a  loan  ;  and  there  must  be  a  tisurious  intent,  and  both  par- 
ties must  confer  in  this  intent."  Iden),  Note,  per  Jolinsoti,  .T., 
in  Nichoh  vs.  Feurmn,  7  Pet.,  103  :  "  usury  is  mainly  a  mat- 
ter  of  intention."  Per  Perkins,  J.,  Gdle  vs.  Grannin,  0  Ind., 
140  :  "  The  ground  and  foundations  of  ail  usurious  contracts  is 
the  con-upt  agreement"  In  Tonseij  vs.  Holnnson,  1  Met.  Ky., 
<)(i3  :  "  it  was  held  that  a  note  given  in  the  purchase  of  land 
was  not  usurious,  although  bearing  interest  at  the  rate  of  S 
])er  cent,  this  being  more  than  the  légal  rate,  for,  say  the 
court,  tlie  rate  of  interest  was  a  part  of  th<;  considei'ation  of 
the  purchase,  and  was  not  for  the  loan  or  forbearance  of 
inoney."  "  But  the  contract  must  l)e  matle  at  the  time."  Atit- 
rhdl  vs.  Grltfiffi,  22  Misse,  515.  Byles,  on  Bills,  75  :  "  To  cons- 
titute usur}',  there  must  fUrther  be  a  corrùpt  intention,  nofc 
perhaps  to  évade  the  statute,  for  a  man  may  not  know  that 
there  is  .such  a  law,  but  is  ignorance  of  the  law  hère,  as  iu 
cither  cases,  is  no  e.Kcuse,  for  it  is  one  (as  Seldcn  observes) 
(very  one  might  niake,  and  nobody  could  tell  how  to  réfute 
liim,  hii.t  f/icre  iiiust  he  a,  cornipt  Infmti'.m  fo  takc.  exorhltant 
inJcirst."  Smith,  o??,  (lonliv.cfs,  158-4.  The  ca.se  of  the  usury 
law  is  cited  to  illustrate  a  "  distinction  between  an  illegality 
stipulated  for  conteniplated  l)y  tlic  contract,  and  illegality 
ticcurring  incidentally  during  the  course  of  its  performance." 
"  The  effort  of  the  court  was  in  every  cas(>  to  strip  off  the 
external  covering  of  form  and  get  at  the  intcMit  and  real  im- 
pnrt  of  the  transaction,  if  that  were  tainted  with  usury,  the 
contract  was  held  void."  As  to  the  right  of  bankers  to  receive 
reasonable  commission,  there  can  be  no  doubt  in  England  ; 
and  the  usury  laws,  in  England,  are  more  stringent  and  spe- 
oitic,  in  their  terms,  thati  were  ourold  Ordinance  of  17  Geô. 
III,  c.  3.  Chitty,  oh  Bills,  84:  "  Batikers,  who  discount  à  blll 
or  note  payable  at  another  place,  may,  in  addition  to  the  légal 
interest  or  discount  of  five  poiinds  per  cent,  take  a  euatoniary 
or  t*asOtïable  sUfn  tôt  rchiittiiig  the  bill  oi*  note  for  pàyinent, 
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and  otiior  nocessary  and  incidontal  nxponsos,"  "  and  tlio  ri^ht 
to  reçoive  tliis  additional  rcniunoration  doos  not  appoar  to  bo 
contined  to  cases  where  tlie  l»ill  is  payable  atadilierent  place 
t'rointhat  where  tlie  banker  résides,  hat  c.r.fends  to  hillu  j'Utj- 
ahle  at  tke  saine,  place,  and,  though  it  luis  been  t;onsi(lered 
that  the  case  of  bankers  is  dissiinilar  to  that  of  othcr  persons, 
on  account  of  the  nature  ot'their  business,  and  of  the  peeuliar 
oxpense  attending  it,  yet,  it  seenjs  that  a  merchant  or  other 
person  may,  under  circuinstances,  leij;ally  receivo  Ci)inniissi()n 
on  discounting  bills,  as,  where  lu;  lias  considei-able  troul)le  'ni 
l:('.epin<i  accoiinlH  for  the  parti/  »<>  r/iarfjcil."  Idem,  p.  H(j  :  "In 
ail  cases  where  bankers  niake  any  chai'ge  by  way  of  commis- 
sion, t'or  extra  trouble  or  expense,  they  may  î)e  put  to  in  trans- 
acting  the  business  of  a  party,  it  is  advisahlc  to  ddac/i  t/m 
charijCM  for  trouble  ofkeeplmj  the  accov.nt  from  the  chimjeM  of 
interest  for  forbearuïice  ;  and,  if  a  banker  undertake  to  con- 
duct  any  transaction,  not  in  his  ordinari/  mode  of  l>asiiu;ss, 
and  stipulate  for  a  certain  charge  to  be  made  by  hini,  in  con- 
sidération for  such  ext"a  trouble  and  expense,  in<le{)endently 
"  of  ail  charges,  costs,  da.nages  and  expenses  that  he  may  be 
put  to,  by  nieans  of  the  premises,"  it  is  not  usurious,  for 
trouble  is  not  necessarily  to  be  intemled  as  a  colorable  réser- 
vation of  further  interest  beyond  the  légal  interest,  but  as  a 
compensation  for  trouble  not  comprehended  within  the  words 
"  costs,  charges,  damages  and  expenses."  Comyn,  on  Usury, 
VA5  :  "  A  reasonable  connnission  beyond  légal  interest,  for 
extra  incidental  charges,  as  for  agency  in  remittance  of  bills 
for  acceptance  and  payment,  is  not  usurious."  Par.sons,  on 
Notes  and  Bills,  vol.  2,  p.  410  :  "  If  the  lender  actually  sustain 
lo.ss  or  ex[)ense,  or  any  spécial  labour,  by  reason  of  the  loan, 
ho  may  niake  a  reasonable  charge  for  this,  and,  if  this  charge 
be  included  in  the  note,  so  as  to  make  it  apparently  usurious 
it  will  not  be  really  so."  Byles,  on  Bills,  74  :  "A  merchant, 
banker,  or  other  per.son,  may,  in  addition  to  the  discount,  take 
a  commission  for  drawing  or  accepting  bills,  whether  the  bills 
be  payable  in  the  same  place  or  not.  No  précise  rate  of  com- 
mi.ssion,  in  such  case,  is  tixed  by  law,  but  the  usual  rate  .sanc- 
tioned  by  décisions  is  rive  shillings  per  cent,  usually  written 
5s.  per  cent."  This  doctrine  has  been  sanctioned  in  Canada. 
Pollock  et  al.  vs.  liradbiiry  (1).  Before  Judicial  Committee  of 

(l)  La  section  5  <hi  chap.  36  des  Onloiinauuea  du  Conseil  spécial  de  18.S!t,  i 
Vict.,  intitulée  :  "Ordonnance  concernant  les  Bancjueroutiers,  et  l'administni- 
tiou  et  la  distribution  de  leurs  effets  et  de  leurs  biens,"  se  lisait  conin  .  suit  : 
"  Toutes  les  dettes  dues  et  payables  par  tel  lian(jueroutier,  au  temps  de  la  pre- 
mière pul)lioatioii  de  l'avis  d'émanation  dudit  mandat,  pourront  être  prouvées, 
et  recomiues  comme  grevées  sur  les  biens  al>audonnés  comme  susdit  ;  et  toutes 
les  dettes  alors  al)solument  tues,  (|uoi(|ue  non  encore  payables,  ])ourr(mt  éli*' 
prouvées  et  reconnues  comme  si  elles  étaient  actuellement  payables,  moyen- 
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tlie  Privy  Conncil,  Sir  John  l'attcson  :  "  \V«'  do  not,  tlicrc- 
fore,  sec,  upon  tlie  faets  of  tliis  case,  huHicicnt  to  justify  us 
timt  tliis  was  nierely  a  cloak  for  usury,"  ('.  e.  5  per  cent  coni- 
niis.sion,  cluir<,f»M|  liy  IMaintitts,  for  IalK)»ir,  in  kt'cpin^' aeconnts, 
as  hankers,  of  loaiis,  at  «liHcn'iit  puriods.  Tliis  was  a  vt-ry 
lari,'('  commission,  and  it  was  licld  not  usurions.  Attention  is 
particularly  solicited  to  the  stress  hiiil  upon  the  fact  of  com- 
missions havinj,'  l)een  char^'ed  openiy.  The  fact  that  it  was 
thus  donc,  is  received   as  proof  or  stronj^  indication  that  the 

iiimt  un  i'Hcoiii|iti'  ou  l'iilmiH  d'iiiti'Tr't,  lorNque  le  l'ontriit  iij  lortcrii  iiHuiiii 
iiitt'ivt,  juHiiu'au  inoineiit  où  la  dctto  serait  payalile  ;  »'t  to-js  U'h  aij{(.'iit.s 
dus  par  tel  l>aui|iU!roiitiei'  sur  HoMieriti  ou  sur  olili).'ii*ion  rcspoiideutia, 
(pivts  11  la  grosse  aventure),  ou  sur  aueunc  police  d'assurance,  pourront 
être  prouvées  i\t  reconnues,  dans  le  cas  où  la  casualité,  où  la  perte  arrive- 
rait avant  la  déclaration  du  j)reniier  dividende,  en  la  même  manière  ipie  si 
telle  |)ei'te  avait  eu  lieu  avant  la  première  piddication  dudit  avis  ;  et  dans  le 
cas  où  le  ltaM(|ueroutier  serait  iesiif>nsalile  d'une  dette,  pour  avoir  fait  ou  en- 
dossé une  lettre  de  change  ou  \ni  liillet  ])romissoire,  avant  la  première  publica- 
tion du<lit  avis,  ou  en  consé(|Ui!Mce  du  paiement  fait  par  aucune  personne  pai- 
tie  à  aucune  telle  lettre  ou  à  aucun  tel  l)ill(^t,  de  toute  on  d'une  partie  de  la 
sonune  ainsi  garantie,  ou  du  paiement  de  toute  somme  fait  par  une  caution  du 
lianqueroutii^r  en  vertu  de  tout  contrat  (pie  ce  soit,  (|Uoi(|Ue  tel  paiement  dans 
tous  les  cas,  ait  été  fait  ajirès  la  ])rennère  ))ul)lication,  pourvu  néanmoins  que  ce 
soit  avant  la  déclaration  du  pieniier  dividende,  telle  dette  sera  considérée  pour 
toutes  les  fins  d(^  cette  ordonnance,  comme  ayant  été  contractée  au  temps  où 
telle  lettre,  ou  tel  billet  ou  autre  contrat,  auront  été  ainsi  faits  et  endossés,  et 
|)ourra  être  prouvée  et  recoiniue  comme  si  elle  avait  été  due  et  payable  par 
ledit  Hanqueroutier,  avant  ladite  première  publication,  ainsi  (jue  toute  récla- 
mation ou  deniaiide  faite  |)ar  ou  en  vertu  des  droits  de  la  femme  du  Hanipic- 
routier,  fondée  sur  son  contrat  de  mariage  avec  le  lian(|Ucroutier,  ou  pour  ou 
concernant  les  bi(!ns  ipii  lui  ap|>artenaient  en  proj)re  ;  et  toute»  les  réclama- 
tions dues  par  le  Hancpieroutier,  pour  et  à  compte  de  toutes  marclian<lises  ou  de 
tous  biens  pai'  lui  obtenus,  ])risou  retenus  injustement,  ])oui'ront  être  prouvées 
et  reconnues  connue  dettes  jiis(ju'au  uuintant  de  la  valeur  des  effets  ainsi  obte- 
nus ;  et  nulle  autre  dette  (pui  celles  ci-dessus  mentionnées  ne  sera  j)rouvée,  ni  re- 
connue comme  étar.t  une  dette  due  ])arles  biens  ainsi  abandonnés,  comme  sus- 
dit ;  et  lors(|u'il  paraîtra  (pie  le  BaïKpieroutier  et  aucune  autre  personne,  se  se- 
ront donné  ;'écipro(iuement  crédit,  ou  ((u'ils  se  doivent  récipro(|uenu!nt  des 
dettes,  on  en  tera  un  compte,  et  une  dette  sera  balancée  par  l'autre,  et  la  ba- 
lance de  tel  compte,  et  pas  i)lus,  sera  reconnue  ou  payée  par  l'un  <tu  l'autre  res- 
pei;tivement  ;  et  lorsqu'aucun  créancier  aura  une  hypotliè(|ue  sur  aucun  des 
iiieiis  immeubles  du  lîan(|ueroutier,  lors  de  la  prenii(''re  publication  de  l'avis 
d'émanation  dudit  mandat,  ou  aura  aucun  de  ses  biens  meubles  en  gage,  ou 
aucun  privilège  sur  icelui,  pour  garantie  du  paiement  d'une  dette  réclamée  par 
lui,  1(!  bien  meuble  ou  immeuble  ainsi  hypothéqué  ou  retenu  par  forme  de 
i.'arantie,  sera  vendu,  s'il  l'exige,  et  le  ])roduit  de  la  vente,  jjassé  en  paiement 
lie  sa  dette,  et  il  sera  admis  comme  créancier  p(mr  le  iV'sidu  (si  aucun  il  y  a) 
et  telle  vente  sera  faite  en  la  manière  (pie  le  commissaire  l'ordonnera,  et  le 
Créancier  et  le  Syndic  respectivement,  passeront  tons  titres  et  papiers  ju'opres 
et  nécessaires  pour  efli'ectuer  le  transport  de  la  propriété  ;  et  si  le  Cré'ancier 
n'exige  pas  que  la  vente  ait  lieu,  et  ne  se  joint  pas  au  Syndic  pour  effectuer  la 
Vente,  il  pourra  céder  et  transporter  au  Syndic  les  biens  dont  il  sera  ainsi 
nanti;  sur  (pu>i,  il  sera  admis  eomine  Créancier  pour  tout  le  montant  de  sa 
dette,  et  si  ladite  propriété  n'est  pas  vendue,  ou  cédée  et  livrée  comme  susdit, 
il  ne  sera  pas  permis  audit  Cirancier  de  prouver  aucune  partie  de  sa  dette  ; 
et  tout  Créancier  (pii  a  prouvé  sa  dette,  pourra,  par  son  Procureur  dûment 
constitué,  assister,  voter  et  agir,  à  toutes  les  assemblées  des  créanciers,  de 
même  que  s'il  était  pei'sonnellement  présent."    Tl  a  été  jugé,  sous  cette  dispo- 
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claim  vjnsbond  fuie,  ami.  not  a  covi'i*  for  UHury.  ('oinyn,  (»(i 
llHury,  150:  "  Whero  the  J)eft'ii<laiit.s  wcre  surd,  Iiy  tluiir 
l)ank(T,  for  a  l)alaiicc  ot'  account,  and  it  aj)|)tîar(!<l  tlwit,  cvcry 
(juartiT,  tlie  haiikcrs  striick  a  balancf,  in  wliicli  vvcrc  iiicludt-d 
th((  principal  snni  of  nionoy  advancL'd,  dU  intvirsl  (liw  n/nni. 
it,  and  a  commission  of  tiv»;  sliillin^s,  for  evciy  onii  liun<lit'd 
pouttds  advancrid,  whicli  lialanco,  at  tlic  end  of  tlic  (|iiart('r, 
liavin^  boon  handcd  to  tlie  Défendants,  was  eonvcrti-d  into 
principal,  and  made  to  carry  intcrest;  tlu;  t.'onrt  <jf  Kxclit'(|Ut'r 
deciared   tliemselves  stron^ly   of  opinion    tliat  tliis  rase  was 

HÏtioii,  (|Mo  le  liiiiii|ii<'i'i)iitii^r,  |)i'oiiuttti.'iii' il'uii  liillct  iinniiiNMoiio,  i|ui  n'a  piiH 
(il)t(>iiil  Hii  (li'cliiiiyo,  ('Ht  It'iiti  itii  |iaieiiii'iil  lie  et'  l)illi't  vir('à'\  JH  du  |i<>i'l(!iii'  mi 
(1(!  r(tii(liitwuur(|iii  riiuiii  piiyt'.  L(iiHi|iril  ii  Dlitciin  mi  <U''<'liium',  il  n'eut  pliiM  tenu 
riH-iH-viM  (It!  celui  i|iii  (''tait  porteur  du  hillet,  luais,  hI  aprt'H  t\uv  le  proinetteuia 
olitetiti  sa  (lécliafge,  U'  porteur  poui'Huit  roudoHHCUr  du  ce  liillet  et  M'en  fait 
j)ayer  le  inoiitaiit,  ee  dernier  a  non  reeoui'H  contre  le  pniniettiMir.  La  caution  (pii, 
npri'H  la  (ItHilaratioii  du  premier  dividendt^,  ])aye  le  liillit  du  failli  dont  il  e^t 
rendoHseur,  nu  peut  réclamer  Hur  la  faillite,  imiiIh  garde  Hon  recoure  perHonnel 
contre  le  failli,  (|Uoi(|u'il  ait  eu  «a  d(''charg('.  Le  failli,  pour  se  liliérer  de  it\ 
paiement,  devrait  prouvei'  (|u'il  a  eu  Ha  dr'charge  et  i|u'un  ))reinier  dividende 
n'avait  pas  <''tt''  dt-dan''  (piand  l'endoHHcur  a  j  ay('',  et  i|Ue,  partant,  l'cndoKHeur 
pouvait  rt'fclamer  Hur  la  faillite. 

La  8euti()n5(lu  uliap.  ',i  dcn  Ordonnaiiceti  du  gotivcnieur  et  duCouNeil  Légiti- 
latif  de  la  province  de  t^M<'l)oc  de  1777,  IT'ieorge  III,  intitult'- .  "Ordonnaneu 
(jui  fixe  les  donimagcH  «ur  Ich  lettres  de  change  ])roteMtées  et  le  prix  des  int(''rt''tH 
dans  la  province  de  Qui''l)ec,"  se  lisait  connue  suit  :  "  l)u  jour  et  après  la  puMi- 
uutiou  (le  cette  ordomiance,  il  sera  permis  de  passer,  directement  ou  indirecte- 
niunt,  dans  tous  contrats  pour  emprunts  d'argent,  de  marchandises  ou  antr(H 
effets  (|uelcou(|U08,  une  demeure  de  six  pour  cent  par  an,  sur  cent  livres  un- 
.  dessus  du  la  valeur,  et  sur  ce  pied  poui'  la  plus  grande  ou  moindre  Honnne  ou 
valeur,  pour  phis  long  ou  plus  court  temps,  ladite  demeure  sera  atcord(''e  et 
per(;ue  dans  tous  les  cas  où  les  parties  conviendront  d'en  payer  ;  et  tous  con- 
trats, obligations  on  conventions  quelcoïKjues,  sur  leg(|nels  ou  par  les(|iicl(<, 
une  plus  forte  demeure  serait  convenue  ou  pr(''lev(''e,  seront  totalement  nuln. 
Kt  tous  particuliers  (pii  prendront  ilirectement  ou  indirectement,  accepteront 
ou  recevront  une  plus  forte  demeure,  encourront  jjour  cha()uc  contrevention 
une  amende  du  triple  de  la  sonnne  d'argent,  de  la  valeur  des  marchandises  ou 
autres  effets  (juelcoii(|Ues,  (pii  sera  poursuivie  par  action  de  dettcH  rlann  au- 
cune des  Cours  des  FlaidoyerH  communs  en  cette  jjrovince.  La  moitit'  de  telh; 
amende  appartiendra  à  Sa  Majcst('",  et  l'autre  moitit'  à  celui  (|ui  en  fera  lii 
poursuite.  '' 

Il  a  tH('' jugiMiu'on  ne  peut  plaider  et  prouver  connue  d('fensc  à  une  pour- 
suite sur  ini  hillet  ])romi8soire,  une  convention  collat(''riile  par  liu|uelle  les 
ternies  du  hillet  seraient  chai)g(''s,  connue  pai'  exemple  si  l'on  voulait  ])i()uvcr 
(ju'il  fut  convenu  (jue  le  hillet  ne  serait  payi''  <|ue  lorsijuc  le  promettem-  et  le 
porteur  auraient  réglé  leur  compte.  11  a  aus.>*i  été  jugé,  nous  ces  disposition.s 
de  rordonnance  17  (Jeo.  III,  (|u'un  commet  vaut  ou  hun(|uier  qui  faisait  d(M 
avances  de  marchandises,  argents  et  autres  valeuis  négocialilcH  à  un  autre 
eomnierij'ant,  suivant  ((u'il  en  était  re(|uir.  de  temps  à  autre  ])onr  l'aidei  dan.s 
son  commerce,  recevant  en  retour,  des  produits  de  la  province  8uj)é?ieure,  des 
transiwrts  de  vaisseaux  et  barges,  des  paiements  en  argent  et  valeurs  ni''gii- 
ciahles,  pouvait  charger  une  commission  de  cin(|  par  cent  sur  ses  avanci'.-*, 
(luand  le  débiteur  n'avait  point  de  fonds  à  son  crédit,  et,  de  plus,  l'intérêt 
tlu  jour  (jUe  cliafpie  item  de  son  compte  était  dû,  et  (|ue  la  commission  en 
pareil  cas  n'était  pas  usuraire,  mais  était  U8it(''e  connue  rémunération  ])()ur 
gestion  d'affaires.  (Pollock  (f  ni..  Appelants,  <f  Hnidbury,  Intimé.  Com^iil 
Privé,  3  et  4  Février  1853,  3  I).  T.  Ji.  C,  p,  171  ;  H  Moores  P.  ('.  \{v]<., 
p.  227  et  17  //.  J.  H.  Q.,  p.  359.) 
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iiut   usiirious.  "    ('liitty,  on  ('(tiitiiicts,  709;  "A   luinki-r,  l»ill 
Itroki'i',  or  otlit-r  pt'istm  «liscouiitiii^'  a  liill,  (tr  an  aj^cnt  procur- 
iii;^  tlic  ac'(:oj)t»inc'»'  and  payniftit  »>f  hills,  iiiay  lawfully  cliarj;!! 
an<l  takc  a  rcasunalili*  coniniission  or  D'inuncratioii,  lu^sitlcs 
Icj^mI  intt'iVHt,  for  nis  hoiu}  julr  aii<l  lu.'ct'.Msary  cxpL'iiHt'.s  antl 
trouhl»!."  It  lias  l«'«!n  arj^ucd,  liy  Dotcndaiit  tliat,  bt'caus»^  tair 
statut*'  alIowH  hanks  to  takc  coiiiniissioii,  l'or  aoecptaïK-t'H  or 
iliscoiints  payaldc  at  anotlifi"  plaeo  tlian  tlu'  placr  of  discount, 
it  iniplic'H  an  <>xclusion  of  ail  otlicr  commissions.    'l'Iit'  statut»', 
in  <j;rantin<;  tliis  permission,  oïdy  sanctions  a  univcrsal  l»ank 
custom  in  Ktijifland  and  cl.st'wlifi'c.  To  show  tlic  law  of  usury, 
in  Kn^dand,  upon  wliich  tlicsc  autlioritics  arc  Itascd  (12  Anne, 
c.   I(i),  wc  citc!  it,  at  Icn^^tli,  as  ^'ivcn  in  ('omyn,  on  Tsuiy, 
p.  (î  :  "Tliat  no  ])crson,  from  and  aftcr  tlic  2!>tli  S<'ptcml)ci', 
1714,  upon  any  contract  madcaftcr  tlic  said  2!)t!i  of  Scpti^nibcr, 
"  sliall  takc,  dircctiy  or  indircctiy,  for  loan  of  any  nioncys, 
warcs,  nicrcliandi/c  or  otiuu"  comnioditics  whatHocvcr,  abovi^ 
tluî  value  of  £5,  for  tlie  forlu'arancc  of  XlOO,  for  a  ycar,  and, 
so,  aftcr  tliat  rate,  for  a  ^rcatcr  oi'  Icsscr  .sujn,  or  for  a  Ioniser 
or  sliortci'  timc  :  and  tliat  ail  boiuls,  conti'acis  and  assurances 
whatsocvcr,  madc  aftcr  tlic  timc  aforcsaid,  for  tho  ])a3'nicnt 
of  any  ]>rincipal,  or  nioncy  to  be  lent  or  covcnantcd  to  be  ])cr- 
formcd  upon,  or  for  any  usuiy,  wlicrcupon  or  wlicrcby  thcrc 
sliall  b(î  rc.scrvt'd  or  takcn,  abovc  tlic  rate  of  .£5  in  tlic  liund- 
rcd,  sliall  be  uttcrly  void  :   and  tliat  ail  and  (ivcry  pcrson  or 
jier.sons  wliii.tsoevcr,  wliich  sliall,  upon  any  contract  to  bc 
Iliade  ufter  tlic  said  2î)th  day  of  Scptcmber,  takc,  acccpt,  and 
rcccivc,  by  way  or  mcans  of  any  corrupt  bargain,  loan,  cx- 
cliangc,  chevisancc,  shift  or  intcrcstof  any  wares  or  nierchan- 
(li/c,  or  otiier  tliiu}»  or  tliings  wliatsocver,  or  by  any  dcccîtfui 
ways  ov  means,  or  by  any  covin,  ongino,  or  deccitful  convcy- 
anco,  for  tho  forbcaring  or  giving  day  of  paymcnt,  for  one 
wholc  ycar,  of  and  for  thcir  moncy  or  othcr  thing,  above  the 
sum  of  £5,  for  the  forbcaring  of  £100,  for  a  ycar,  and,  so, 
aftcr  tli;\t  rate,  for  a  grcatcr  or  lesser  sum,  ir  for   a  longer  or 
sliortcr  terni,  shall  forfeit  and  lose,  for  evci'y  such  ofibncc,  tlie 
trcble   value  of  the  nioncys,  wares,  mcrchandize,  and    othcr 
things,  so  lent,  bargaincd,  cxchanged,  or  sbiftcd."    "  AU   and 
cvciy  scrivencr  and  scrivcncrs,  lirokcr  and  brokers,  solicitor 
and   solicitors,  driver  an<i   (hivers  of  bargains  for  contracts, 
wlio  shall,  after  the  said   2î)th   day   of  Septen:ber,  takc  or 
rcceive,  dircctiy  or  indirectly,  any  suui  or  sums  of  money,  or 
•ttlicr  roward  or  thing  for  brokagc,  soliciting,  driving,  or  pro- 
euring  the  loan,  or  forbearing  any  sum  or  sums  of  money, 
over  and    abovc  the    rate    of   fivc  shillings,  for  the  loan  or 
i'nrbearing   of   £100,  for   a    year,  and   so  ratcably  or  above 
twclve  pence,  over  and  abovc  the  stanip  dutics,  for  making 
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or  renewing  of  the  bond  or  bill  for  loan  or  forbearint^ 
thoreof,  or  for  any  counter  bond  or  bill  concerning  the  sanie, 
shall  forfeit  for  every  snch  offence  £20,  with  costs  of  suit. 
2  l'arsons,  Notes  and  Hills,  p.  40H,  in  édition  of  1807  ;  Havl>-  of 
United  States  vs.  Win/fjener  9  Pcters,  378  ;  7  Comyn's  Digest,  p. 
009  ;  Caratons  and  Sten»,  4  Maule  and  Sehvyn.p.  192  ;  Pollock 
and  Bradburj',  3  L.  C.  Rep.,  p.  171  and  suprà  p.  388  ;  Kelly,  on 
Usury,  pp.  44  and  45,  being  pp.  33  and  34  of  eilition  in  library. 
Having  in  view  the  above  anthorities,  and  the  facts  of  this 
case  »is  in  évidence,  as  respects  the  $10,  which  reallj'  is  th<; 
only  debatable  point  in  this  case,  the  foUowing  inferences  are 
taken  :  1.  There  is  no  evi<lence  whatever  that  the  bank  receiv- 
ed  it.  2.  The  payment  of  the  $10,  by  Huniplirey  to  Farwell, 
was  a  voluntary  act  after  the  loan  froni  the  Bank  had  been 
completed,  for  spécial  services  which  were  rendered  necessary 
and  which  were  perfornied.  3.  The  receipt  of  the  SoO  by  Mr. 
Farwell,  whether  the  resp(jnsibility  attaches  to  the  bank  or 
to  hini  personally,  was  as  a  commission,  for  labour  occasioned 
by  a  loan.outside  of  the  ordinary  mode  of  bank  business,  giv- 
ing  rise  to  extra  trouble,  for  which  this  commission  is  proved 
to  be  a  very  moderate  rémunération,  and,  in  any  event,  cannot 
be  held  to  be  a  cloak  of  usury.  As  respects  the  other  point, 
l'aised  by  Défendants'  plea,  that  Humphrey  was  compelled  to 
take  U.  S.  bills,  which  were  5  per  cent  belovv  par,  it  is 
contrary  to  tact.  He  received  thèse  bills,  which  were  only 
nominally  2h  per  cent  below  par,  at  his  own  recpiest,  stating 
that  they  were  as  good  to  him  as  current  Canada  funds. 
2  Parsons,  on  Notes  and  Bills,  434,  Note  :  "  In  Slossuin  vs.  Diif, 
1  Barb.,  432,  it  was  held  that,  where  the  discount  upon  uncur- 
rent  money  is  very  trifling,  and  the  same  jjasses  current  in 
the  ivay  of  trade,  its  réception  at  par  is  no  violation  of  the 
statute."  "In  Gale  vs.  Grannis,  9  Ind.,  140,  it  was  held  that 
the  taking  of  such  depreciated  paper  is  not  usurious,  unle^s 
the  taking  is  mnde  a  eondition  nf  a  loan  of  money,  or  is 
resorted  to  as  a  deoice  to  cover  usury."  Chitty,  on  Bills,  88  : 
"  Where,  in  discounting  a  bill,  a  proposai  is  made  that  goods 
shall  be  taken,  although  sivch  j^t'oposid  originale  with  th>' 
Plaintif,  yet,  if  the  other  party  readily  accède  to  it,  the 
presumption  is  that  the  goods  are  fairly  charged,  and  it  liis 
upon  the  Défendant  to  prove  the  contrary,  if  he  would 
impeach  the  Plaintitf's  title  to  the  bill,  uptm  the  ground  of 
usury."  The  same  doctrine  is  held  under  the  old  laws  of 
France.  Pothier,  IWiité  de  l'Usure,  No.  87  :  "  Pour  qu'il  y  ait 
usure,  il  faut  trois  choses:  1.  Il  faut  qu'il  soit  intervenu  un 
contrat  de  prêt;  2.  Il  faut  que  le  prêteur  retire  un  profit  du 
prêt;  3.  Il  faut  qu'il  ail  été  exigé  de  l'emprunteur."  It  was 
permissible,  under  the  French  law,  after  the  completion  of  a 
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loan,  for  the  borrower  to  niake  a  présent  to  the  lender  (Pothier, 
Traité  de  UUmiVP,  No.  98)  wlien  it  was  voluntarily  givcn.  As 
re.spects  the  sub.stantial  merits  of  tins  ca.se,  they  are  as  follows  : 
Jolin  Huniphrey,  lending  partner  in  firni  J.  and  S.  B.  Huni- 
phrey,  wanted  and  applied  for  the  United  States  funds,  to 
pay  debts  for  wlni^h  he  coidd  dispo.se  of  the  sanie  at  the  sanie 
rate  as  Canada  current  funds,  and  it  is  proved  that  he  actually 
did  dispose  of  four  hundred  dollars  of  this  nioney  to  Huckland, 
for  current  Canada  fumls,  and  tliere  is  no  question  Imt  that 
he  received  par  value  l'or  the  whole.   He  was  to  havc;  the  loan 
one  year  ;  it  continued  for  two  years,  by  W  months  notes,  and 
was  never  but  once  regularly  renewed  when  due,  and,  repeat- 
edly,  letters    were    writteu    to   him    to    notify    hini,  and  he 
frequently  sent  incorrect  aniounts  for  interest,  requiring  other 
letters  to  obtain  a  correction  of  the  errors,  and,  finally,  the 
debt  is  sued,  and  he  conies  forward,  after  its  being  six  tinies 
renewed,  and,  in  every  instance  but  one,  a  long  tiine  after  due, 
and  pleads  usury,and  asks  that  this  7th  note  be  declaretl  void, 
and  be  permitted  to  départ  with  the  !?9})0,  becau.se  of  the  pay- 
nient  of  ten  dollars  t(>  Farwell,  in  the  nianner  before  explained. 
Felton,  Q.  C,  for  Defenchints  (respondents)  :   'V\\v  proof  of 
the  transaction  tts  pleaded  was,  after  great  ditficulty  and  inany 
déniais  on  the  part  of  Plaintirfs,  fully  niade  out,  and  showed, 
b  yond  douV)t,  by  the  évidence  of  the  cashier  of  the  bank  and 
cMier  orticers,  and  by  the  answers  of  Plaintitfs  on  /(tUx  et  ar- 
ticles, that  PlaintiHs,  in  discounting  the  note  of  the  23rd  of 
May  1(S62,  for  $1000,  retained  in  cash  a  bonus  of  $10.00,  un- 
der  colour  of  interest  on  $1000,  !?1<S.00,  5  percent  discount 
on  $982.00,  amount  of  paynient  in  United  States  nioney  $41.00 
Ainounting  in  ail  to  $09.00.    VVhile,  in  law,  they  were  only 
cntitled  to  interest  on  $1000,  at  .seven  per  cent,  for  90  days, 
or  $17.50.    The  Act  respeeting  interes'^    ch.  58,  Consolidated 
Statutes  of  Canada,  pages  683-4,  contains  the  foUowing  pro- 
visions, Sect.  4  :    "  No  bank  incorporated  by  any  Act  of  the 
Législature  of  this    Province,  etc.,   inay   stipulate   for,  take, 
reserve  or  exact  a  higher  rate  of  discount  or  interest  tlian 
seven  per  centuni  per  annum  ;  and  any  rate  of  interest  not 
exceeding  .seven  per  centum  per  ajumni  niay  be  received  and 
taken  in  advance  by  any  such   Bank,"  etc.    Sect.  5  :    "  Any 
Haidv,"  etc.,  "  uiay,  in  discounting  at  any  of  its  places  of  busi- 
ness," etc.,  "  any  note,"  "  payable  at  any  other  of  its  own  places 
of  Vmsiness,"  "  receive  and  retain,  in  addition  to  the  di.scount, 
iiiiy  aniount  not  exceeding  the  following  rates  per  cent,"  "  to 
«lefray  the  expen.ses  attending  the  collection  of  such  note." 
"  Under  30  days  ^  per  cent,  30  ilays  and  over,  but  nnder  (50 
«Inys  ]  per  cent,  (10  day.s  and  over,  but  under  90  days  i|  per 
c'i:nt,  00  days  and  over  h  per  cent."    Sect.  7  :  "  Any  Bank  " 
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"  rnay,  in  discountiiig  aiiy  note,"  "  payable  at  a  place  différent 
t'roin  that  at  wliicli  it  is  (liscountc^rl  and  other  than  its  own 
places  of  business,  char^je,  in  addition  to  the  discount,  one 
Imlf  per  cent  on  the  aniount  thereot",  to  defray  the  expenses 
of  agency  and  exehange  in  collectinf]f  the  sanie."  Sect.  9: 
"  Except  as  otiierwise  anthorized  and  provide<l  by  this  Act,  or 
by  Hoiue  other  Act  of  Law,  no  Coi-poration  or  Company  or 
Association  of  persons,  not  being  a  Bank,  authorized  by  law 
befoi-e  the  sixteenth  of  August,  1808,  to  lend  or  borrow  nioney, 
shall  upon  any  contract  take  directly  or  indirectly  for  loan  of 
any  nioneys,  wares,  iiierchandise,  or  other  coniinodities  what- 
soever,  ab(jve  the  value  of  six  dollars  for  tlu;  advance  or 
forboarance  of  one  hundred  dollars  for  a  year,  and  so  after 
that  ivite  for  a  greater  or  less  suui  or  value,  or  for  a  longer  or 
shorter  tinie  ;  (tnd  except  <i,s  aforefiaid,  (dl  horidn,  hills,  pro- 
luw^uri/  note»,  contracts  and  aiiMurdnceH  wh<itsoever  iimde  or 
e.ienUed.  in  contraventioit  of  thin  Act,  w/iereapun  or  ir/ierehi/ 
<i  i/reafer  hitereat  w  reserued  and  takeii  than  authorized  hi/ 
this  Act.  or  tiy  sortie  other  Act  or  Lani,  sliall  he  litterly  void, 
and  every  Bank  or  Banking  institution,  and  every  Corporation 
and  Company  and  Association  of  persons  not  being  a  Bank, 
authori/ed  to  lend  or  borrow  nioney  as  aforesaid,  which 
directly  or  indirectly  takes,  occepts  and  receives  a  higher  rate 
of  intei'est,  shall  forfeit  and  lose  for  every  such  offence  treble 
the  value  of  the  moneys,  wares,  merchandise,  or  other  coni- 
modities  lent  or  bai'gained  for,  to  le  recovered  by  action  of 
debt  in  any  Court  of  compétent  jurisdiction  in  this  Province, 
one  moiety  of  which  |)enalty  shall  be  paid  to  the  Receiver- 
(Jeneral  for  the  uses  oï  Her  Majesty  towards  the  support  of 
the  Civil  (îovernment  of  the  Pi'ovince,  and  the  other  moiety 
to  the  person  who  sues  for  the  same."  Sections  4  and  5  bf  the 
"Act  respeeting  Intei'est"  are  répétitions  of  the  l()9th  ami 
llOth  sections  of  the  "Act  respeeting  Banks  and  Freed»>m  of 
Banking,"  C.  St.  C,  ch.,  55,  page  (i05.  The  Appellants  admit 
that  it  was  the  intention  of  the  Leuislation  to  void  contracts 
tainted  witli  usury,  but  that  the  intention  is  too  vaguely  ex- 
pressed  to  be  ett'ective.  The  Respondents  contend  that  tln' 
terms  of  the  Act  above  (|Uoted  in  italics  admit  of  only  oui' 
meaning,  and  aniount  to  a  eh'ar  and  précise  enactment  that 
ail  obligations  taken  by  banks  and  bearing  interest  at  over  7 
per  cent,  and  ail  obligations  bearing  interest  ht  over  (j  per  cent, 
taken  by  corporations  and  associations,  for  lending  nioney, 
shall  lie  utteriy  v«ji').  T'ho  Appellants  further  prétend  thnt 
the  Kith  V'ict,  ch.  MO,  which  repealed  the  5tli  section  of  the 
ordinanee  17  (îeo.  III.,  eh.  .'},  limited  the  forfeiture  for  usury, 
to  the  excess  of  interest  over  (i  ]jer  cent.  A  conclusive  answrr 
to  tins  objection  is  formod  in  the  4th  .section  of  the  10  V'iet., 


I 


I 


DE   LA    IMIOVINCE    F)K   yUÉHKC, 


306 


différent 

^  its  own 

junt,  one 

expenses 
Sect.  9: 

lis  Act.or 

iipany  or 

a  \}y  law 

)W  nioney, 

'or  loan  of 

bies  what- 

.(ivance  or 

,1  so  after 

1  \ongiiY  or 

hilU,  p-i'o- 

:/■  DKide  or 

(>/•  irherehii 

horlzed  hjl 

ttedn  voyl, 

^Corporation 

[\\(y  a  Bank, 

Haid,  winch 

lii^her  rate 

Ifence  treble 
other  coni- 

ly  action  ol 

is  Province, 

10  Receiver- 
support  of 

tluir  nioiety 
ind  5  oï  the 
l()9th  an.l 
Freedoni  ot' 
lants  admit 
id  contracts 
vaifnely  ex- 
nd  that  tiu- 
oï  only  one 
ictnient  tluit 
ist  at  over  7 
[>r  (i  per  cent, 
diup;  money, 
prétend  tlmt 
lection  of  tlio 
•e  t'or  usvn-y, 
^sive  answii' 
the  10  Vict., 


ch.  80,  which  is  in  thèse  words  :  "Nothinffin  this  Act  shall 
•  be  eonstrained  to  appl y  to  any  Bank  oi"  Banking  Institution, 
"or  to  any  Insurance  Company,  or  to  any  corf)oration  or 
"  association  oï  persons  heretofore  anthori/ed  hy  h\w  to  lend 
"  a  sum  ot' money  at  a  rate  of  intei'est  hi<^her  than  ()  per  cent." 
The  same  gênerai  provisions  with  respect  to  th<'  partial  repeul 
of  the  usury  Laws,  as  contained  in  the  16  Vict.,  ch.  (SO,  and 
the  same  express  exc(q)tion  as  tt)  Baidcs  and  lending  Corpora- 
tions, are  also  reprodueed  in  the  Ist  and  '2nd  Sections  ot"  "  the 
Act  respectinsj  Interest  "  ahove  (|Uoted.  (C.  S.  C,  p.  0H2.)  The 
next  prétention  of  Appellants  is  that  the  transaction  was  a 
loan,  not  t'or  three  nionths,  l.ut  for  one  year.  This  pretensioii 
could  only  be  sup])()rted  by  légal  pi'oot"  ;  and  there  is  no  prtjot' 
which  can  be  admitted  to  varv  the  oiifdnal  wiitten  contract 
lietvveen  the  parties  of  the  3  nionths  note.  There  is  no  preiivo. 
jKir  écrit,  uov  voiHiiicucvnit'.nt  tic  /treitrc.  jnir  écrit,  by  ineans 
of  which  the  preteuded  agreenient  for  a  loan  for  one  year  can 
be  (îstablished.  But,  assuniing  that  the  loan  for  the  longer 
date  were  legally  proved,  the  usury  would  bc  still  the  saine 
infraction  of  the  law,  though  the  amount  of  exoesH  nf  interest 
would  b<'  then  reduced  to  one  fourth  of  the  SOO  actually  leceiv- 
l'd.  The  légal  crime  of  usury  consists  in  taking  any  amount  in 
exce.ss  of  the  légal  interest,  and  makes  no  di.stinction  whether 
that  excès»  be  great  or  sniall.  But,  again,  Appellants  affirm 
tliat  the  exce.ss  of  interest  taken  does  not  exceeti  one  per  cent 
on  the  sum  lent,  and  that  this  is  justiHed  by  the  English  and 
American  décisions  which  they  quote.  In  answer  to  this,  it 
iiiav  bt'  reinarked,  in  the  Krst  i)lace,  that  the  facts  are  whollv 
Mgfiinst  theni.  It  bas  bcen  shown  that  Ajipellants  conMnenc<'d 
by  taking  t'or  interest  on  !51000,  for  S  nionths,  S()f).  The  Kes- 
jKindeiits  paid  intei'e.st  on  three  rettewed  notes,  817.50  each, 
S;r2.  jO,  ma kiiiir  total  received  by  Ap])ellants,  for  12  nionths, 
SiiJ.ôO.  When  they  were  only  entitled  to  interest,  at  7  per 
cent,  t'or  12  months,  S70,  or  leaving  an  exce.ss  of  851.50.  Or  at 
the  rate  of  14  ])er  cent  per  annum,  within  a  fraction.  In  the 
si'cond  place,  tlu,'  authorities  cited  show  that  it  bas  been  cus- 
toiiiary  to  allow,  in  Kngland,  to  bankers,  for  expenses  of  col- 
lection, aliout  <>iu'-(]imrfcroï(>V('  per  r^///.,that  is  applying,  in 
tliis  custom,  to  the  ca,se  before  the  Couit,  about  S2.50.  And, 
tliiidly,  while  thèse  authorities  an^  not  biiiding  (wwh,  it  is  pro- 
pir  to  obsi'ive  that  our  Législature  bas  been  carefui  to 
ili'tine,  in  section  5,  the  circumstances  under  which  banks  mav 
tîike  some  rémunération.  l'^pon  this  point  Hi-sponiK-nts  refer 
to  .1  décision  in  U[)per  Canatla,  in  the  cn.se  of  IJank  of  Mon- 
tr.vl  vs.  Reynolds  et  al.  (U.  C.  Queen's  lîench  Rep,  V.)l.  25, 
|i.  •{•"')2),  uniler  the  very  statute  iti  (|Uestion.  The  l'iaintifis,  in 
nrdcr  to  Hcreen  an  extra  charge  of  j^th  of  one  per  cent,  under 
tlii'  fifth  section,  insisted  upon  the  discounted  note  being  fal- 
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sely  dated,  at  a  place  other  than  tluit  where  it  was  actually 
Iliade,  and  where  it  was  payable.  And  it  was  held  tliat  tliis 
excess  <»f  j{th  of  one  per  cent,  taken  over  the  7  per  cent,  was 
usury,  and  tlie  note  was  declared  void  under  the  statute.  The 
Respondents  also  refer  to  the  fol Unv in<r  authorities  :  In  the 
case  of  (h;ed,  Davidson  vs.  Bernard,  l  Esp.,  11,  Kenyon,  J.,  held 
that  "  if  npon  negotiation  for  a  loan,  tlie  lender  insisted  on 
the  borrower  taking  stock  at  a  rate  exceeding  a  niarket  pnce, 
it  was  usury."  An  agreement,  on  discounting  a  bill,  that 
the  party  should  take,  in  part  paynient,  another  bill  which 
had  tiine  to  run,  a.s  cash,  although  the  full  discount  was  taken, 
was  usurious.  Parr  and  Elliason,  1  East,  92  Ifacountry  bank- 
er,  discounting  a  bill,  takes  interest  for  the  whole  tinie  it  has 
to  run,  and  iiwtead  of  paying  nioney  for  the  bill,  gives  notes 
payable  in  London,  at  3  days  after  sight,  such  banker  is  guilty 
of  usury.  Kenyon,  J.,  in  cas»;  of  Mantren  (j  t.  vs.  (Jriffiths, 
Peake,  N.  P.  Rep.,  200,  also  cited  in  Hosan(|Uet  and  Puller,  155, 
note.  If  a  party,  on  discounting  a  bill  of  exchange,  substitute 
goods  of  certain  ascertained  value,  for  nioney,  as  more  than 
such  ascertained  value,  lie  is  guilty  of  usury.  Pratt  and  VVil- 
ley,  1  Esp.,  40.  In  an  action,  on  a  bill  of  exchange,  if  it  appear 
that  Plaintiff  discounted  it  for  Défendant,  and  retpiired  liiiii 
to  take  the  whole  or  part  of  the  aniount  in  goods,  the  omis 
lies  upon  Plaintitf  to  prove  that  the  goods  were  of  the  value 
at  which  they  were  taken,  for  the  puipose  of  roViutting  the 
presumption  that  the  tran.saction  was  usurious.  Davis  and 
Hardacre,  2  Camp.,  375.  A  security  given  in  lieu  of  a  former 
security,  which  was  tainted  by  usury,  is  void,  unless,  in  the 
second  security,  a  déduction  is  made  of  ail  sums  paid  usurious- 
ly  under  the  former  security.  VVickes  and  Gogerty,  2  Carring- 
ton  and  Paine,  p.  397  ;  1  Ryan  and  Mood3%  123.  A  new  secur- 
ity, given  for  the  lialance  of  a  debt  originall}'  usurious,  is  al.so 
usurious.  Pickerinsf  and  Banks,  Fore.st,  72.  The  Court  of  Re- 
view  unanimously  contirmed  the  judgiiieiit,  as  rendered  liy 
Mr.  Justice  SHoirr. 

The  majority  of  the  Court  of  Appeal  (Mr.  Justice  Caron 
dissenting)  reversed  the  judgment  of  the  Court  of  Review, 
which  had  contirmed  the  judgment  of  the  Court  of  original 
jurisdiction  dismissing  Appellants'  action,  and  condemneil 
Respondents  to  pay  the  amount  demanded.  The  followiiig 
were  the  motifs  of  the  Judgment  in  appeal  :  "  The  Court  coii- 
sidering  that  the  usury  complaiiied  of  by  Respondents,  Def- 
entlants,  by  their  pleadings  in  the  Court  below,  hath  not  bcen 
established,  and  that,  in  the  judgment  of  the  Superior  Court 
appealed  from  there  is  error,  doth  reverse,  etc."  (12  J.,  p.  137  : 
15  J.,  p.  15(5.) 

Sanuorn  and  Brooks,  for  Appellants. 

Fei/Fox  and  Felton,  for  Respondents. 
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DISTRIBUTION  OF  MONCTS.-REOISTRAR'S  CERTIFICATE. 

Sui'EiuoR  Court,  Montréal,  25th  Noveinber,  1«67. 
Corani  Beuthelot,  J. 

RoHEliTs  vs.  Hauuison  et  al.,  and  Divers  Opposants. 

Ileld:  That,  by  the  terms  of  27  and  28  Vie,  c.  40,  the  Regi.strar,  on 
the  réquisition  of  the  Sherifi",  need  not  inclndw  in  his  certificate  hypo- 
theqnes  registered  more  than  ten  years  before  tlie  salocftlie  projMjrty 
by  the  Sheriff  unless  the  hypothèques  hâve  been  renewed.  (l) 

In  this  case,  the  Uegistrar,  on  the  réquisition  of  the  sheriff, 
furnished  a  certiticate  of  incumbrances  on  the  land  .soM,  ex- 
tending  beyond  ten  years  bet'ore  tlie  sale,  and  Plaintitt"  inoved 
to  hâve  an  amended  certificate  furnished  in  the  ternis  of  27 
and  28  Vie,  c.  40. 

Peu  Curiam:  "  Upon  the  motion  of  Plaintitf:  It  is  ordered, 
inasiiiuch  as  the  Registrar  of  the  district  of  Montréal,  in  giving 
to  the  sheriff  of  this  district  the  certificate  fyled  as  to  the 
hypothèques  existing  on  tiie  property  se'  '  !iatli  not  coniplied 
with  the  requirenients  of  the  statute,  in  that  behalf  made  (27tli 
and  28th  Vic.c.  40),  but  hath  given  a  certificate  oxtending 
hack  beyond  the  period  fixed  by  law  for  such  certificate  to 
cover,  inasmuch  as  no  new  registrations  hâve  appeared  ;  that 
the  Registrar  of  the  said  country  do  take  back  the  said  certi- 
ficate, and  amend  the  saine,  or  furnish  a  new  certificate, 
according  to  law,  for  the  purposes  of  said  sale  so  nmde  and 
that  said  certificate  so  ainentled,  or  such  new  certificate,  bo 
lu'hl  to  be  applicable  to  the  distribution  of  the  nioneys  levied 
with  costs."  (12  /.,  J).  148.) 

A.  and  W.  R()UEKTS(JN,  for  Plaintiff. 


FRANCHISE.-USURPATION. 

Court  of  Queex'.s  Bench,  Montréal,  9th  March,  18G8. 

In  appeal  from  the  Superior  Court,  district  of  Montréal. 

Coiani  DuvAL,  C.  J.,  Caron,  J.,  Drum.moxd,  J.,  Badolev,  J, 

TiiE  Honorable  Geo.  E.  Cartier,  Attorney  Général,  Pvo 
Regina,  Petitioner  in  the  Court  below,  Appellant  ;  ami 
The  Grand  Trunk  Railway  Company  of  Canada,  De- 
fendants  in  the  Court  below,  Respondents. 

Il<ld:  Inasmucli  as  the  corporation  impleaded  was  the  corporation 
erci'ted  iinder  the  Provincial  Act,  linown  as  "  ïiie  Grand  Trunli  Kail- 

(I)  V.  art.  7<K»C.  P.  C 
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wfiy  (>('  1854,"  and,  innsiiuicli  as  tlie  corporation  complaincd  ol"  and 
iillfLttvl  to  liavo  Ikmmi  t'oriiicd  iindur  tlio  IVovincial  Art  iiitituled  "  An 
act  to  inccirporato  thc  (  rruiid  Tnink  liailway  (.'oinpany  of  Canada  '"  lias 
MO  oxistciii'is  tliorfi'orc,  tlic  p'iition  and  writ  in  tlii.s  cansc^  wcro  irro<;n- 
lar  and  illc;.'!''.  ii'id  not  witliin  tlie  riupiirenients  ol'  tlio  Consolidalcd 
Slatntos  ol"  Lowor  Canada,  cap.  8H. 

Tlii;  facts  of  tliis  case  fully  appoar  Froin  tlio  report  oi'  thc 
indfïincnt  of  tlu'  Supcrior  Court,  1(5  I).  T.  H.  C,  p.  î)l  et  U  1{. 
J.  H.  Q.,  p.  4(i2. 

Tlii!  AppoUaiit  iii  lus  factum   stated  lus  ^rievanccs  as  fol- 
lows  :    'l'iiu   Fetitioucr  relies  upoii  tlie  reversai  of  tlie  présent 
judirtiii-nt,  for  iiiany  reasons.    lî(>cause  tlie  12  Vict.,  c.  41,  s.  8, 
autlioris 'S  tilt'   issue  of  a  preroj^ative  writ,  at  tlie  instance  of 
tlie   Attorney  (Jeneral,  on   belialf  of   Her   Majesty,  in   every 
case  of  pulilie  interest,  wlienever  a  corporation  shall  oH'einl 
a<fainst  anv   of  tlie  provisions  of  tlie   Act  or  Acts  creatini;, 
altering,  renewiiifï  or  reorii^aniziiiif  sucli  corporation,  or,  also, 
in  case   a  coi'poration  shall   exercise  a  franchige  or  ]irivilet((^ 
notconferred  upon  it  Ity  law,  sucli  preroj^ativc;  writ  shall   lie 
aceonipaniiMl    l»y    a    pétition,   supportetl    l»y   attidavit,   to  tlie 
satisfaction  of  such  .ludge,  coniplaining  of  sucli  contravention 
nf  thc  hiv,  and  prayint^  for  such  judcrnient  thereon  as  inay  lie 
allowalile  liy  law.    The  jjroceeding  ditfers  essentially  froni  tlie 
Kiif^lish,  in  the  particular,  that  tlie  trial  in  Eii<,dand  wns  upon 
the  atlidavits  proihiced  hy  the  respective  parties,  in  tins  coun- 
try,  hy  an  issue  and    regular  (Mupiête   thereon.    The  aHidavit 
lieing  reipiired  to  prevent  a  writ  being  i,s.oued  iiuprovidently, 
hut,  certainly,  not  liniiting  or  controling  the  allégations  in  the 
pétition.  The  l'etitioner  coinplains  that  the  Company  impose 
rates  on  tolls,  for  a  service  not  authorize.l  hy  tlieir  charter, 
namely,   for  the   carriage  of  goods,   in    vehicles,   wifchin   the 
limits  of  the  eity,  and   lieyond  the  liiiiits    of    their  l'aihvay, 
thus  ort'eiiding  against  the  Acts  creating  them,  and,  aiso,  e.xei- 
cisiiig  a  privilège  and  franchise  not  conferred   hy  law.  The 
imposition  of  tolls,  ineluding  the  cartage  of  goods,  is  a  mattii' 
of  publie  interest,  and,  if  imposcd  illegally,  recjuires  the  inter- 
position of  the  public  authority  to  restrain  them.  The  caitdgc 
of  goods,  by  the  carters  of  the  Company,  is  a  necessary  consc- 
>|Uence  of  the   imposition  of  tolls  for  such   service,  and   the 
judgment  declaring  such  tolls  illégal  ninst  be  accompanied  by 
an  interdict  preventing  them  from  carting,  as  a  contravention 
Ol  ihe  law.  The  14  and  15  Vict.,  c.  51,  Railway  Consolidatiiii 
v^^   ^ect.  7,  describe  the  Word  toU   to   mean  and  include  any 
■  '  .  ''ge,  payabU;  for  any  goods  and  conveyed  on  the  liailway, 
v>i-   inon  steain  and  other  vessels  oonnected  therewith.    By  tlie 
et.,  the  jxnver  of  the  Company  is  limited  to  take,  transport, 
cany  ami  convey  persons  and  goods,  on  the  railway,  and  thc 
tolls  to  be  paid  therefor.    l>y  the  14  sect.,  the  tolls  sliall  ho 
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tîxfil  Miid    rc'Milated    liv   tlic    liy-lnws  of  tlic  Coiinianv,  oi-,  liv 

dii'cetors,  if  authoriscd  l)y  tlic  liy-laws,  and  niay  lu-  (h'Uiaiided 

l'or  ail  ])assen;^('rs  and  j^oods  trnnsport<'d  npon  the  railway,  «ir 

in  tlic  stcani  vcsscls,  to  tlic  nndertakin;,^  lieloni,dn<f,  «iC'e.     l'ro- 

vidcd  tliat  thc  s'unc  tolls  sliall  lie   payable  at   tlie  sanie  tiiiic, 

and,  nndcr  tlic  saine  circnnistanecs,  npon  ail  ^niods  and  jier- 

soiiH,  si)  tliat  no  nndne  advanta<;c,  privilège  or  luonopoly  nuiy 

lie  afforded   to  any  person  or  class  of  jiersons,  l>y  tlie  liy-laws 

rclatiiif^  to  tlic  toi  Is.   No  toils   to    lie   Icvicd    nntil  approved  of 

liy  the  (îovernor  in  Council,  nor  initil  aftei-  two  wcckly  ]inlili- 

cations  il)  tlic  ('ini>i(l<i  (înzctfc  of  tlic  liydaw,  and  ol"  his   K\- 

eelhjiicy's  approval.    The   21    scct.  enaets  tliat  the  ti'ains  sliall 

start  at   l'cj^nlar   honis,  and  sliall  fniiiish  sntlieient  aeconiiiio- 

datioïi  for  tlie  transportation  of  ail  snch  passengers  and  iroods, 

as  sliall,  witliin  a  reasonalile  tiiiie  previous  thereto,  lie  ottcred 

for  transportation,  a^  t/ir  phirc  of  sfiirlni;/,  nm],  ai  tla;  jniic- 

tion  of  othcr  raiiways,  and  at  tlio  nsnal  stoppiiifî-plaees  estn- 

lilishcd   for   reccivin»^  and    discliar<fin(f  way   passcnfjers  and 

i^aiods  fi'oni   the  trains;  and  snch  ]iasscn<;crs  and  j^oods  sliall 

lie  takeii,  transportcd  and  dischargcfl  (if,froiii,  ti iid  to  stir/i, 

jilorp,  on  the  (hie   paynient  of  the  toll,  frcii;lit,  or  farc,  leyally 

authorized  therefor.    It   is  clearly  pi\)ved  tliat  the  Conipany 

liave  iniposed  tolls,  nndor  color  of  the  privilc<fc  conferred  by 

tlieir  chartci-,  njion   poods  transportcd   h}'  carters  in  the  eity 

nf  Montréal,  hcyoïid   the  liiiiits  of  tlicir  raiiways.     It  is  aiso 

luovcd    tliat  thcy   exercise  a   nionopoly,  and  do   not  deniand 

jiaynieiit  of  tolls  payable  at  the  .sanie   time,  and,  nndcr  the 

saine  circnnistanecs,  upon  ail  goods  ti'anspt)rtcd  by  tlieni  on 

tlicir  railway.   It  is  also  proved  that  thcrc  is  no  by-law  antho- 

risiiijr  tlic    impositi(ai  of  any   tolls  wliat<'vci-,  approved  of  by 

the  (  iovernor  in  Conncil,  and  published  in  the  i'aïunhi  (ia- 

:<'tf('. 

For  the  Respoiident  it  was  ai(,Mied  as  follows  :  The  Statute 
niider  wliich  the  ])rocecdin<i;s  are  fakcn  provides  a  l'cnicdy,  at 
the  instance  of  the  Attoiiicy-(  îeiicral,  in  fonr  distinct  cases, 
vi/.  :  (l.)\Vherean  association  acts  as  a  corporation,  without 
bcint,''  incorpoi'ated,  or  rccoirni/cd  as  snch.  by  thecoinnion  law; 
Cl.)  Wliere  a  corporation  oHeiids  ai^ainst  its  Acts  of  Incorpo- 
ration, or  any  law,  ,sf^  n-^  fo  forfrif  //.s  ilm rtcr  ttn  luin-vuti'  ; 
{'•>.)  \Vlier(>  a  coriioration  docs,  or  omits,  any  act  involvin<^  a 
siirrendcr  of  its  corporate  ri<^hts  :  (4.)  Whcrc  a  corporation 
exercises  tx,  ffdvchisc  or  iiririhyc  not  conferred  on  it  by  law. 
Kvery  case  br(ai<:flit  under  the  Statntc  nmst  lie  one  of  piihlic 
iiilcri'sf.  Upon  référence  to  the  [letition,  it  will  be  scen  that 
tiie  allei^ntions  it  contains  arc  only  snch  as  to  brin<;  the  pré- 
vient jiroceedint;  nnd(>r  the  foini/i  nn^e  conteiiiplated  liV  the 
Statnte.    The  first  and   third   instances   provided  for  by  tlio 
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Statutc  \\nvc  no  iipplicntion,  and  alle^'ations  of  tlio  pétition  jire 
insutficiont  to  l)ring  thc  procetMlings  undcr  tho  second  case, 
as  it  is  not  alle<;eu  that  the  acts  coniplaincd  of  involve  a 
forfeititre  of  the  cotiqxivi/'s  charter  bi/  7/ri.s-u.ser.  If  Respon- 
dents'  reading  of  tlie  act  ndatin^^  to  the  présent  proceed- 
injLfs  1)0  correct,  the  only  questions  to  he  «lecitled  iipon  tlie 
présent  appeal  are  the  follovving:  1.  Has  a  case  of  public 
ivterest  heen  snffieiently  alleged  and  estahlished  in  évidence  ? 
In  other  words,  lias  it  been  ahevvn  that  the  carta^e  systeni 
coinplained  of  is  j)rejii(lic'i(ii  of  the  interents  of  the  putillc! 
2.  If  the  first  (pustion  lu  answered  affirniatively,  the  f|Ues- 
tion  still  romains  :  Does  the  charge  that  the  Grand  Trunk 
Railway  (^onipany  do  cartof/e  for  hire,  \rithin  thc  City  of 
Montréal,  involve  the  exercise  of  a  "  franchise  or  privilège" 
not  conferred  by  law  (  Referring  io  the  arguments  made  use 
of,  an<l  the  authorities  cited  in  their  factum  in  roview,  and 
especially  to  tho  elaborate  judgment  of  Mr.  Justice  M()XK,in 
which  the  wholo  8ul)ject  is  treated  in  a  coniprehensive 
nianner,  Respondents  will  hère  nierely  state  briefly  the  main 
])oints  upon  which  they  rely  for  their  défonce  :  1.  The  présent 
case  is  not  one  of  public  intorest,  within  the  meaning  of  the 
statute.  The  allégation,  in  the  pétition,  as  to  the  injury  done 
to  the  public,  is  vague  and  defective.and  the  mannor  in  which 
tho  public  is  prejudiced  by  the  présent  cartago  system  is  not 
specified.  In  évidence,  the  case  of  petitioner  wholly  failed  upon 
tins  point,  for,  by  a  lai-ge  prepondei'ance  of  testimony,  it  is 
ostablishod  that  the  system  coiiduces  to  the  convenieiico  of  tlie 
puldic,  as  well  in  the  increaseil  facilities  atlbrded,  as  in  tlic 
réduction  of  tho  ratob'  of  freight,  and  is  essential  to  the  proper 
condueting  of  the  large  tVeight  business  of  the  Coinpany. 
2.  The  collection  and  delivery  of  goods,  in  tho  city  of  Montréal, 
as  charged  against  Respondents,  is  not  the  exercise  of  a  "  fran- 
chise or  privilège."  2  Blackstone's  Coms.,  p.  37  ;  Angell  and 
Ames,  Corpns.,  §  4.  3.  The  proceeiling  adopted  by  petitioner 
cannot  hâve  a  wider  scope  than  that  contemplated  in  the  coiii- 
plaint  made  to  the  Attorney  General,  and  the  affidavits  whicli 
forin  the  basis  of  the  action,  both  of  which  are  formally  referred 
to  in  the  pétition.  The  only  .substantive  charge,  in  thèse  docu- 
ments, is  that  the  Railway  Company  illenall//  crercine,  vithiii 
the  City  of  Montréal,  the  orcnpafion  of  carters  for  hire,  i.e., 
for  a  profit  which  accrues  to  their  benefit.  This  charge  is  coni- 
pletely  'lisproved,  it  being  establislu'd  iti  évidence  that  the 
Company  dérive  no  pecuniary  ad\antage  froni  the  présent 
cartage  system.  4.  Thero  is  no  légal  intorest  i:i  the  persons,  at 
whose  instance  the  présent  proceedings  hâve  been  taken.  Tluy 
are  not  soeking  bond  Jide  to  redress  a  public  grievance  (it  beiiif,' 
proved  that  none  exists\  but  are  endeavoring  to  promote  tluir 
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own  priviitt'  iiiterests  sololy.  5.  The  collection  and  delivery,  in 
Montréal,  of  j^oods  for  carriago,  ov  which  hâve  l>een  carried, 
on  the  Railway,  lias,  invariahly,  hcen  rixitter  of  vont  met  bet- 
ween  the  conipany  and  the  consignoi'.s.  Thèse  contracts  Reis- 
}M)i!dentH  had  a  ri<,dit  to  niake.  The  rat«'S  charj^ed  hâve  heen 
voluntarily  paid,  and  none  of  the  parties  so  payinjj  Imve  ever 
clainied  to  be  repaid  any  aniount  for  cartage.  6.  The  cartage 
(iF  goods  to  and  t'roni  the  Railway  Station  in  Montréal  is  inci- 
dental  to  the  business  of  the  (Jrand  Trunk  Railway  Com- 
pany, as  comme >n  carriers.  As  such  it  is  within  the  implied 
powers  of  the  corporation. 

BAD(iLEY,  .1.  :  An  application  in  writing  was  niade  on  l»ehalf 
of  certain  })ei"sons,  alleged  to  be  the  carters  of  Montréal,  to  the 
then  Attorney  General  for  Lower  Canada,  complaining  against 
Respondents  and   requesting  lus  officiai   interposition,  under 
tlie  provisions  of  the  !)th  .sec.  HÎS  cap.  Consolidated  Statutes  of 
Lower  Canada.  This  enactment,  previous  to  the  last  codification 
of  the  Lower  Canatla  Provincial  Statutes,  formed  part  of  the 
Act  12  V^ic.cap.  41,coinmonly  known  as  the  Prérogative  Wi'it 
Act,  having  relation  to  cor})oration  matters  and  to  prérogative 
writs  of  m<  indu  m  iiH,  q\u>  wiirvanto,  and  others.  The  enactment 
gives  no  dénomination  to  the  writ  to  be  issr.ed  under  its  autho- 
rity,  but  in  its  nature  and  properties  are  to  be  found  the  main 
eharacteristics  of  the   writ  of  mandamu)^,  the  advantages  of 
wliich  are  thereby  seeured  for  the  public   benefit  and  for  the 
îidvancement  of  justice,  under  a  simplified  course  of  procédure, 
uow  well-known  to  suitors,  and  without  the  tedious  and  ex- 
|»tiisive  practice  in  u.se  in  England  in  such  cases.  The  juridic- 
tion incident  to  the   writ,  and  the   proceedings  to  be  adopted 
under    the    enactment  are    indicated   in   its   terms,  and    are 
specially  limited  to  the  purposes,  as  well  as  to  the  causes  and 
it-asonsfor  their  ado))tion  provided  in  the  act  itself,  and  which, 
iunong  othej-  things,  lias  enacted,  that  "  Whenever  any  as.socia- 
"  tioiï  or  nund)er  of  per.sons  act   within  Lower  Canada  as  a 
"  corporation,   without  having  been   legally   incorporated,  or 
'  without  being  recogni.sed  as  such  corporation  by  the  common 
'  law  of  Lower  Canaila  ;  and  wlienevor  any  corporation,  public 
"  body  or  board  offends  against  any  of  the  pi-ovisions  of  the 
■  iiot  or  acts,  creating,  altering,  ronewing  or  recognizing  it,  or 
"  violâtes  the  provisions  of  any  law  in  such  manner  as  to 
'  t'orfeit  its  charter  by  mis-user;  and  whenever  any  such  cor- 
'  poration,  public  bodj',  or  board  lias  done  or  omitted  any  act  or 
'  iicts,  the  doing  or  omitting  of  which  amounts  to  a  surrender 
'  of  its  corporate  rights,  privilèges  and  franchises  ;  and  when- 
'  «ver  any  such  corporation,   public   liody,  or  board  exercuen 
"  <nii/  frn)icltifie  or  yi'ivilmeft  not  conferred  on  it  by  Une  ;  it 
"  shall  be  the   duty   of   Her   Majesty's  Attorney  (îeneral  for 
TOME  XVII.  2() 
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"  lj()\v«'r  ( 'aimdii,  \vlu'iU!V«i'  lu-  lins  ^^ooil  roiisoii  ti»  hclicvc  tliut 

"  tlic  siiiiKî  eau  1m!  ('stahlislicd  livprool',  hi  frcri/ caur  of  piihlir 

"  ivtrrrsf,  ami  aiso,  in  cvfry   sucli  case,  in  wiiicli   satistactoiv 

"  sccurity  is  «^ivcn  to  iiKk'Miiiit'y  tlio  f^ovornnicnt  apiinst   ail 

"  cDsts  and  cxirmiscs   to  lu*   incnrreil   l)y  sucli   proi'ct'iliiin-,  to 

"  apply   for  and  on   liclialf  (»f   Hcr   Miijcsty   to  tlif   Sinicrior 

"  ('onrt  Hittinj^  in  tlio  district  in   whit'li  tlic  principal  ollicr  (»r 

"  place  oï   hn.sitnss  ol'  sncli    jH-rsons  so  nnlawi'nlly   associc'.iil 

"  to;^ctlicr,  or  of   sncli   corporation,  ]»ul)lic   l)ody   or   Ixtai'd   is 

"  situatc,  or  to  any  jndnc  of  such  court  in  vacation,  liy  an  in- 

"  formation,  déclaration,  Ol'  pétition,  rcipirti'  lil)clléi',s\\\i\n)\ivA 

"  Ity  atHflavit  to  tlic  satisfaction  of  such   <'ourt  or  judjfe,  coiii- 

"  plainin<jj  of  sucli  contravention   oF  tlie  law,  and  j)rayin!^  for 

"  such  order  or  jiid^inout   thercon  as   niay  he  authoi'ized  liy 

"  law."  'The  a])plication  inade  on  liehalf  of  tlie  cartei's   foi*  tlie 

purj)ose  of  tins  contention,  a<ldrosse(l  to  the  Attorney  (leiierid 

was  as  follows  :  MoNTHKAL,  7th  .lanuary,  18()5.  SiR.  The  carters 

of  Montréal  coniplain  that  the  (  Iraiid  Tnnd<  Kaihvay  of  Canada 

exercise  the  occupation  of  carters  for  hire,  in  îind  within  tlie 

city  of    Montréal,  contrary  to  the   pi-ovisions  ol'  tlieir  Acts  of 

Incor[)oration  and   in  contravention   of  law.   'l'he  statute    l'J 

Vie,  chap. +  1,  havin^  niade  it  the  duty  of  the  Attorney  (Jeneral, 

whenevi'r  he  shall  liave  good  reason  to  helieve  that  the  sanie 

can  be  cstahlished   by  proof,  in  eveiy  case  of  ))ul>lic   interest. 

and,   also,   in   (Wery   other    such    case   in    which    satisfactoiy 

security  slmll  he  j^iven  to  indenniii'y  the   e'ovei-tnni-nt  of  tliis 

jtrovince,  a^ainst  ail  costs  and  exjieiisesto  be  incun-ed  by  such 

jirocéedinf;,  to  ajiply,  for  and    lu-half  of    Her  Maji'sty,  to  the 

Supei'ior  Court,  for  an  information  complaiiiin^  of  such  con- 

traventi(ni  of  the  law,  and  pr.iyiny  that  the  (J.  T.  H.  Co.  inay 

be  restrained  from  cnifaeini^  in  tlu?  business  of  cartaw  in  the 

city  of  Moîitreal.   The  cai'ters  of  Monti'eal   oti'er  the   uanies  of 

Peter  Reilpath,  ol  the  city  of  Montréal,  F'resident  of  the  Board 

of  Trade,  and    Henj.  Lymaii,  of  tlie  sanu;  jilace,  merchant,  as 

such  security.  which  they  trust  will  be  considered  satisfactorv 

and   in    accordance  witli  the  pi'ovisions   of  the  statute.   They 

would  fnrther  request  that  you  will  authorize   Mr  Pominville, 

or  such    other  professional  gentleman  as  you    may   selecl,  to 

sij>n  your  name  as    Attorney  (ù'ueral    prosecutine;  the   saine. 

\Ve  liave,  v'vclSijrned)    HKNHV  STCART,  ROCKR    ROV.' 

The  answer  whereto  was  as  follows:  "  ClJoWN  Law  Dkpaiîï- 

MENT.    (.Québec,  ,]an.  1  Ith,  I (Si);').  (iKNT:  I  aiii   directed,  iy  tlic 

Hon.  the  Atty.  (Jen.  for   Lower  C:ina(hi,  to  ackiiowledge   thr 

rec(Mpt  of  your  letter  of  the  7th   inst.,  and,  in   reply,  infonii 

you  that  lie  lias   no  objection  to  his  officiai  iiame   bein£>'  uscd 

by  yon,  jointly,  or  eithei-  one  of  you,  in  the  proceedinf^s  to  lu' 

taken  against  the  (î.  T.  R.  Co.,  provided   that  no  daim  vvhat- 
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cvcr  1m'  inadr  iij^fainst  tlic  ^^ovcniiiit'iit  l'or  iiwy  costs  \\y  citlicr 
purty,  iiiid  timt  a  lioiul  to  tliat  ciri'ct  lit'  cxccutt'il  to  tlii'  satis- 
i'actioii  ol"  V.  r.  l'diiiiiiv  illr,  iiilvocat'',  tin-  w  liolr  witlioiit  iiiiy 
n.sts  t(.  tlu'  (lovfiiim.'iit.  I  Imvr,  .Vc,  (!K(>.  KT'I'Vl  )VI<:,  (1.  0. 
]..  Di'p't."  Ai\(l,  tli(!ifU]ion,  tlu'  pétition  i'yifd  was  prcparcd 
Mud  sii^fiicd  liy  tl)i'  two  iiaiiH'd  coniisfl  l'or  ilic  cartrrs,  as  di'lc- 
natrs  ot'  tlii'  Attonicy  (u'iifi-ai,  and.  liy  tlu'iii,  application  uns 
ntailc  to  tlii'  Supi-rior  Court  t'or  tlic  issur  ol'  tlif  writ.  'I'Ik^ 
]iMitics  on  tlii'  liU'i'  ot'  tlic  pétition  aie  dcscfilud  as  follnws; 
"  'l'iic  pétition  ot'  tlie  Honoiable  (Jeoj'ec  K.  Cartier,  ot'  tlie  eity 
oi' (^)nelie(',  in  tlie  pfovince  ot'  I^ower  Canada,  Her  Majestys 
Attoniey  (ieneial  t'or  Lower  Canada,  coniplainine;  oC  tlie  (!,  T. 
K.  ( 'o.  ol'  Canada,  dtily  ineor|)oi'ated  and  existinj;,  undei-  and 
liy  \iitue  ot'  Leeislative  enactinents  ol'  tins  province, SiiKWK/m." 
'l'Iie  t'iause  ol"  tlie  statiite  and  tlie  intro<luctory  proceedines 
takeii  to  liiin<4  tlie  contention  liet'oir  tlie  court,  hâve  lieen 
;^iven  in  r.rhnKti  to  pievent  aiiy  iiiistake  ot'  tlieir  ternis.  It 
will  bc  ol)ser\-ed  tliat  tlio  act  cxpi'e.ssly  pi'ovidos  tliat  it  sliall 
lie  tlie  dnty  of  tlie  Attoniey  («eneral  ot'  liower  Canada,  wlieii- 
ever  lie  lias  ifood  reason  to  delieve  tliat  tlie  coniplaints  ailverted 
to  anaiiist  sudi  coi'poration  can  bc  establislud  by  proof,  Sic, 
to  ap[ily  lor  and  on  bihalt'  ol'  lier  Majcsty,  to  tlie  Superior 
Court,  by  inrorniation,  déclaration  and  jietition,  wliicli  sliould 
sliow  that  tlie  pi-osecutor  is  not  nierely  the  person  otHciatinjf 
l'or  th(î  tinio  boiiitç  a.s  Attoniey  («encrai  for  Lower  Canada, 
liiit  the  Sovereinfii,  as  the  protector  ol' the  publie  interestH,and, 
tlieret'ore,  by  the  law,  it  is  not  a  niero  coniplaint  ol'  the  (/hief 
liaw  ()lHcer  ot'  the  Crown,  l'or  hinisell'  or  in  hi.s  own  naine,  as 
holdin»^  that  otHce,  but  a  j)rosecuti()n,  by  that  otticer,  t'or  an<l 
•  m  behair  ot'  lier  Majesty.  it  is  Her  NIajcsty  wlioni  the  law 
contemplâtes,  as  interesteti  in  repressin<if  itscontraventicni,  and 
Mot  Her  otKcial,  and,  yet,  in  tliis  case,  with  the  ternis  and 
re(|uirenients  ot'  the  statuti-,  |ilaiiily  and  precisely  expi'essetl 
in  tlie  application  to  the  Attorney-(  ieiieral,  lier  .Majesty  lias 
licen  alisolntelv  antl  altcim-ther  ii:nored  in  tlu'  iMoceediiiijs,  and 
the  jietition  lias  been  drawii  as  the  jx'tition  ol'  the  individual, 
the  Mon.  (  !.  K.  Cartier,  ot'  the  city  ot'  (^)uebec,  d^'c.  lier  Majesty's 
Attorney  CSencral  for  J,iovver  Canada,  coinplainin^,  &c.,  and 
withoiitavennent,  eitlier  that  the  Attoniey  (  ieiieral  ])rosecutes, 
toi-  ur  on  behalf  of  Her  .Majesty,  or  that  lier  Majesty  lias  any 
iiiterest  in  the  niattcr  of  the  coniplainter  of  the  pro.sccution. 
Tliis  is  a  grave  infonnality,  fatal  to  sucli  exceptional  proccc- 
iliiins,  and  whicli  the  coin't  cannot  overlook  or  pass  over, 
without  overlooking  the  statute  itsclf.  The  re(|nircinent  is  not 
<it'  lucre  direction,  liut  of  substance.  The  niajority  of  tliis  court 
cniicnr  in  considering  this  infonnality  as  radicall}'  bad.  But, 
tlie  case  is  of  ho   niucli  importance  that  the  court   tliink.s  it 
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iii'ccssMry  tu  ;^i»  lit-yoïid  tliis  iiil'tiriimlit y,  iiml  ((•  fxiuiiiiw  tlic 
CHS»'  mon'  l'iilly,  tliat  it  iiiiiy  imt  ln'  ('liiir;^<'(l,  citlici'  witli  wiiiit 
»tt'  ii|)|)rt'ciiiti(iii  (if  tlif  ^a'icviiiict's  ol"  tlii'  ('(tinplaiimiit,  nr  ut" 
ilisrt'j^iird  to  tlic  iir;,niiMt'iits  ut  tlic  Itiii'.  Tlifsc  pincctwlincrs 
liavr  liccii  liiiiitt'il,  liy  tlif  stiitutt',  to  tlii'  |)aiticiilar  cor- 
porutioiis,  or  ((Uasi  nn'itoratioiiH,  s|H('ially  yiiardcd  a^^aiiist 
liy  tlic  statiiti'H  as  thcn'in  set  t'ortli  iii  siilistaiicf  as 
l'ollows  :  1.  WIk'I'c  ail  association  <d'  pcrsons  acts  as  a  cor- 
poration, witliont  l)ciii;;  iiu'orj)orutcd  or  rcconni/.cd  as  siicli  \>y 
tlic  comiiioii  law  2  W'Iicrc  a  coriioration  oflciids  a;,niiiist  its  Act 
ol"  Incorporation,  or  aiiy  law,  so  as  to  l'orl'cit  its  cliartcr  Ky 
iiiisusc.  .'V.  W'Iicrc  it  oiiiits  or  docs  any  acts  iiivolvinj^f  a  siir- 
rcndcr  of  its  corporatc  rii^lits  ;  and  4.  Wlicrc  it  exercises  a 
Irancliisc  or  privilcm'  iiot  coiil'errcd  on  it  liv  law  :  anv  coin- 
plaint  Ilot  incliidcd  witliin  tlicsc  contraventions  is  licyond  ami 
Ilot  vvithin  tliis  pcciiliar  statutory  reinody,  Yct,  altlmn^di  tliese 
cases  are  exccptional,  tlicy  rest  iipoii  tlic  liroad  ^noniid  ol" 
public  interest,  tlio  iiitcrest  of  the  gênerai  puMic,  tlu;  contra- 
vention ot"  wliicli  aloiie  ^ives  existence  and  uctivity  to  tlic 
l'eincdy  l'or  tli(^  Sovereii^n,  and  iiot  the  interests  of  individiial 
iiicinhcrs  of  society,  wliidi  are  Icft  in  tlicir  owii  sai'c-kcupin^, 
and  lind  rcady  protection  froiii  the  judicial  trilmnals  of  tlic 
countvy,  uixni  tlieir  individiial  coniplaint.  The  charges  coii- 
taiiKîd  in  the  ])ctiti()ii  iiiay  hc  suniiiiarized  as  follows  :  Ist.  That 
iiespondeiits  carry  }^oods,  as  carters,  for  liirc,  witliin  tlic  city, 
withoiit  right  and  aj^ainst  the  law  ;  '2iid.  That  tliey  hâve  no  uni- 
forniity  of  char<^c  on  goods  car  'cd  on  the  Uailway,  whethcr 
carted  to  or  froiii  it  hy  carters  cini)loyed  by  the  parties 
iutercsted,  or  by  the  carters  of  Respondents  ;  lîrd.  That  they 
hâve  so  carted  for  IN  inonths  by  tlieir  own  î-arters  ;  4tli. 
That  they  deniaml  tolls,  not  iiniforiiily  payable,  upon  ail 
goods  so  carried  on  the  Hailway,  whercby  they  excrcisi;  an 
advantage,  privilège  and  inonoiioly,  injurions  to  the  carters 
and  to  the  citizens  of  Montréal,  and  witlmut  légal  autlio- 
rity  ;  ôth.  That  the  tolls  for  the  ca'-riiige  c)i  goods,  in  tlic 
Raiiway,  include  cartago  rates,  and  are  leviod  vvithout  autlior- 
ity  of  a  by-law  sanctioned  b}-  the  (îov; cer  in  Council,  ainl 
are  uiii)ublishc(l  in  thi^  (Jazette  ;  Gth.  That  the  placards  exlii- 
biting  the  tolls  payable  are  not  stuck  up  in  their  passeiigcr 
cars.  Upon  thèse  the  Court  is  prayed  to  adjuge  :  Ist.  That  tlic 
Company  hâve  cxcicised  a  franchise  and  a  ])rivilege  not  coii- 
fcrred  by  law  ;  2nd.  That  the  Company  bave  oH'ended  agaiiist 
the  provisions  of  the  Acts  creating,  altering,  reiiewing  or  rc- 
organising  the  said  corporation  ;  .'îrd.  That  Défendants  lia\i^ 
excceded  the  powcrs,  capacities,  franchise,  and  jurisilictioiis 
conferred  on  tliein  ;  4tli.  That  the  imposition  of  tolls,  inchiil- 
iug  cartage  of  goods  and  merchandise,   in   Montréal,  iiiay  b< 
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(It'clai'i'd  illcunl  and    in   (tuntravcntion   ol'   tlic  law  ;  r)tli.  'l'hat 
thti   ini|H)sitii»n   ol"   tolU,  witliuut   thf   niithority  <»t'  a  hy-hiw 
appiovt'il  (»l'  liy  the  (lovcrnof  in   Cuuneil,  lu-  dcclaiTil   ilît-i^fal  ; 
•  ttli.  That   it   lu- tlrehirt'il   th'it    Dcrciidants  cany  on  tln'  laisi- 
m-sH  ami  oeciipation   ol'  coiiiiiion  cartn-s   witliin   tlic  liniitH  of 
tilt' city  of  Montréal,  and   that  tlivir  doinjr  ho  is  ill('j,'al  ;  7th. 
That  the  ('ouifiany  hc  cnjoincd  toahstam  Trom  usinj,' tlif  oceii- 
|>ation  ot'  carti'i's,   within    tlif  t'ity   of   Moiitrral,   and   Iik   rcs- 
traint'd    IVoiii   carrvinif   noods  and  incrchanilisc,   l'roiM  and  to 
thcir  dt'|)ôts,  to  and  fVoni  the  résidences  and  stores  of  the  citi- 
/.ens.    Now  lookinii'  at   the  partieular  charités  liel'oi'e  detailed, 
with  the  spécial  euiiclusions  prayeil  i'or   in   the   pétition,  it  is 
liruper,  in  the   tirst  places   to  incpiire,  whethei-  tliese  chai'^cs 
are  tlie  speeilic  contraventions  ol'  law,  for  the  restraint  where- 
of  application  was  iiiade  to  the  Attorney  (  leneral.  and,  whe- 
ther  they  are  incliided  within  any  of  tlut  four  statutory  cascH 
of  puhlic  interest,  so  specially  provideil  for  and  particidaiised 
il)  the  eiiactnieiit  ;  liecause,  if,  in  the  Hi'st  case,  the  ])etition  sets 
out  without  ol  heyond  the  application  to  the  Attoi'ney-Cîon- 
ei'al,  and   the  consent  «^dven  therefor   hy  that  otHcei',  or,  if,  in 
the  otlier  case,  the  contra ventions coniplaiiie.l  of  arc  not  with- 
in the  statutory  contraventions  of  thepuMic  interests,  the)tro- 
{•eedin;,fs  niust  fail    in   either  case.    As  to  the   tirst  point,  tho 
application  lias  heen  aiready  niveii   in   l'.ftrnso.    It  isonly  nc- 
eessary  to  extract  sucli  part  as  applies  to  this  ])oint,  wliich  is 
asfollows:  "The  carters  of  Montréal  coni[)lain  that  tlie(Ji'and 
Trunk  liailway  of  ('anada  exercise  the  occupation  of  carters, 
for  hire,  in  aiid   within  the  city   of    Montréal,  conti'ary  to  tlie 
provisions  of  tlieir  Acts  of  Incorporation  ami   in  contraven- 
tion of  law."     And  the  reiiiedy  ,son<;ht    is  :    "'l'hat  the  *!rand 
Trunk    Haiiway  Company  of   C'anaila  iiiay  he  restrained   en- 
i^aein^'  in   the  husiiiess  of  cartai^e,   in   the   city  of  Montr<'al." 
The    application  and  prayer  are  both  e(|ually    ))recise    and 
spécifie,  naniely,  that  Hesjiondents  cart  for  hire,  within  the  city, 
contra ry  to  tlieir  charter  and  a<fainst  law,  and  that  they  sliould 
lie  restrained,  so  that  the  application  so  niade,  and  the  consent 
i^iveii,  w<'re   for  one  spécial  and  jiarticular  object,  aiid  for  no 
•ither  purpose  oi'  object.    C'otii|)arin^',  tlien,  the  spcîcitic  char^ro 
in  the  a])plication,   and    the   spécifie  roti'aint  to  bo   iniposed, 
prayed  for  in  the  pétition,  oi-  777» «7^'  IlhiUéi-,  subniittt'd  by  tho 
eomplainant,   it   is   indéniable  that   the  char.fes   averred   arc 
iiiuch  enlar^ed  bcyond   the  application,  nor  ai'e  the  eiilar^e- 
iiients  thinj^s  nierely  incitlental  to  the  spécifie  charge  of  illeiral 
CiirtafTo,  but,  are  spécial  enlareenients  tosubjects  of  coni]>laint, 
whicli   the  Attorney  (  ieiieral  probably   diil   not  conteniplato, 
and,  for  the  prosocution  of  which,  by  the  carters,  in  and  by 
tlieir  pétition,  hc  j:fave  no  consent  whatever.  In  every  ca.se,  tho 
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mère  assnmption  of  powor,  beyond  tlmt  granted  by  tlie  public 
orticer,  luust  be  jealoiwly  scrutiMized,  uikI  is  nltogi-tluT  unjiis- 
tiHiiblo;  in  Huch  a  case,  it  woultl  be  rcprclicusibli',  in  courts  of 
justice,  to  sanction  sucb  idfr<(  proceodings.  Tlie  delct^atcd 
consent  niight  bo  readily  concoded,  for  a  known  and  ])articu- 
lar  griovance  of  a  public  nature,  but,  it  cannot  be  conceived 
that  individual  applicants,  witli  liniited  powers  of  action, 
should  be  allowed  to  t^o  beyond  tliein,  ad  lihitur}!,  (juestion, 
discrédit,  at  their  pleasure,  and  jeopardize  the  existence  of 
pui)lic  corporations,  under  the  assuniption  of  really  uncon- 
ceded  autliority.  Henee,  therefori;,  the  necessity,  as  well  as  the 
propriety,  of  statintr  to  tin;  Attorney  CJenei-al  the  précise 
nature  of  the  coniplaint,  thereby,  lin)iting  the  extent  of  the 
orficial  consent  tijiven,  and  this  indicates  an  analo<;eous  pro- 
ceedinif  of  the  En<i;lish  practice.  in  Enf^land,  for  obtaining  the 
issue  of  the  wi-it  of  ,]/an(hi:iiiHK.  T'u'  writ  is  ordered,  by  the 
Court  tbore,  to  issue  upon  the  «jfi'ounds  stat(vl  in  the  rule  «i^rant- 
od  by  the  Court,  but,  when  the  writ  is  not  in  strict  accord- 
ance  with  thegrounds  of  the  rule,  it  is(|uashed  at  once.  Thus, 
where  a  M(U\d(imnx  difiered  from  the  rule,  not  nierely  by 
ad<ling  thinf^s  incidental  to  the  object  of  th(^  writ,  but  îuater- 
ially  enlarujintf  tht;  tenus  thereof,  it  oughtnot  to  be  proceeded 
with  and  the  Court  (piashcd  the  writ  (Il  A.  E.  2  L.  J.  N.  S. 
Q.  B.,  127  ;  2  Smith,  54.)  This  su])eivision  is  iuiposed  upon  the 
Courts  thei'e  in  the  public  interest,  and  the  Coui'ta  hère,  under 
the  tenus  of  the  statute,  having  the  sanie  supervision,  can  exer- 
cise no  discrétion  in  allowlnx;  such  eidium'uients  as  those  cou- 
tained  in  this  pétition.  This  defect  is  also  radically  prejuilicial 
to  the  ])roce(>dings.  It  niay  now  be  asked,  do  the  chaînes  set  ont 
in  the  pétition  conie  within  an}'  of  the  four  s])ecified  cases  set 
out  in  the  statute  ?  Clearly  not,  the  first,  becausc  Kespondents 
are  a  legally  constituti'd  corporation,  and,  certainly,  not  the 
second  and  third  cases,  because  the  conclusions,  which,  in  law, 
niake  the  action  or  prosecution,  do  not  pray  for  the  forfeiture 
of  the  charter,  for  misiixcr  orforits  surrender  for  coininission 
or  omission  of  acts  amounting  to  surrendei-;  and,  therefore,  if 
any  >  'cre,  the  contravention  must  be  scnight  in  the  fourtli 
case  oi'  the  statute,  the  exercise  hy  a  corporation  of  a  fi-an- 
chise  or  privilège  not  coni'erred  on  it  by  law.  It  will  be  oh- 
served  that  the  fourth  case  does  not  refer  to  any  chiii'ter  con- 
trav(Mition,  but  goes  beyond  and  applies  to  the  exeirise  of  a 
franchise  or  i)rivilege  not  granted  to  the  C'orpoi'ati(*n  by  hnv. 
The  contravention  of  this  class  must  he  sought,  then  in  the 
comnum  or  stafnfa  l(nv  of  the  Province,  indei)entlent  of  tlic 
charter.  And,  hère,  it  may  Hrst  be  asked,  if  the  occupation  ol" 
a  cartel-  for  hii-e  is  what  is  known  within  the  teohnical  ternis 
"franchise"  or  "  privilège,"  nsed  by  the  statute.  Cartage  for 
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hire   is  doubtlesH  a    respectable    itnd   u.seful   cniployinent   in 
Society,  but  it  is,  to  ail  intents  an.l  purposes,  a  Inbor  occupa- 
tion wliich  any  person  in  the  city  is  compétent  to  exercise,  if 
lie  can  procure  the  use  of  a  eart  and  horse,  and  pay  tlie  muni- 
cipal tax.  There  can  be   no  exclusion  of  any  one  from  that 
labor,  nor  is  the  permission  f^iven  for  usinjf  it  what  is  known 
le^ally  as  &  "  privile<;e."    Tins  counnon  occupation  is  no  more 
a  franchis»    or  privile<i;e  than  any  other  paid  nianual  occupa- 
tion within   the  city.   It  is  not  possible  to  connect  the  carter 
or  drayman   t(  chnically  with   the  ovvner  of  a  franchi.se  or  a 
)irivilef;e  ;  and,  in  this  case,  that  coiniection  not  being  appar- 
ent,  it  seem*,  therefore,  that  Rcspondents  are   not  brou^ht 
within  tiie  fourth  class.  But,  has  not  the  law,  nor  the  charter, 
reallj'  interfered,  by  its  gênerai  principles,  or  by  direct  enact- 
nient,  to  pivvent  Respondents   from   receiving  and  delivering, 
by  j)articularly  .selected  carters,  who  cart  for  them  the  goods 
cari'ied  over  their  railway  ?  Tt  is  clear  that  there  is  no  charter 
objection,  and,  also,  there  is  no  statntory  objection  against 
their  employment  of  particular  carters,   if  tlieir  business  is 
thereby  facilitated  and   the  public  do  not  sutf'er.  Being  com- 
nion  carriers,  their  receipt  and  delivery  of  goods  by  cartag(>, 
even  by  their  own  carters,  is  incidental  to  their  business  »>8 
snch.  Moreovcr,  our  conimon  law  nowhere  interfères  with  the 
riglit  of  Respondents  to  make  contracts  with  their  customera, 
for  the  cartage  of  their  goods  to  and  from   their  warehouses, 
upon   ternis  agn-ed  upon  betwcen  them,  and,  of  this,  no  légal 
coinplaint  lias  been  put  of  record  againstthe  company  ;  whils!;, 
in  concurrence   with  our  common  law  \ipon   this  point,  both 
the  Engii.sh  and  American  authorities  allow  contracts,  provid- 
cd  there   is  uniformity   of  charge  :    and  the  modem   French 
authorities  are  entirely  favorable.   There  is  no  proved  case  in 
the  record  of  sucli  want  of  uniformity,  though   it  is  mention- 
t'(l  hypothetically.    Now,  thèse  contracts  for  cartage  are  not 
franchises  or  pri  /ileges,  nor  do  tliey  ap])roaeh  to  that  chai-ac- 
ter,  und  tliev  cannot  be  brouijht  within  the  fourth  clau.se  of 
tlie  Act.  Hut  this  brings  up  anotlier  (piestion.  Is  the  occulta- 
tion of  a  carter  within   the   ena'^'tment  such   a  case  of  public 
ititerest  for  the  contravention  whereof,  and  its  necessary  re- 
Itression  by  the  judgment  of  the  Court,  thèse  exceptional  jiro- 
ceedings  niust  be  adcpted  ?    The  record  gives  no  information 
rt'specting  the  real  complaina     s.  They  are  called  the  carters 
iif  M(a»treal,  who  notorious'.y  are  not  a  corporate  body,  and 
fiio  mère  individual  laborers,  and,  yet,  only  four  of  them  are 
t'xamined   or  appear  in  the  cau.se  :  and  each   of  them  indivi- 
ilualixes  lus  own  personal  grievance.  Now,  none  of  thèse,  nor 
any  others  of  them,  are  proved  to  hâve  applied  to  participate 
in  this  cartage,  nnd  none  ai'c  proved  to  liave  been  refused  by 
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RospomlontH  ;  their  vory  clinr^e  is  an  iipplied  adiiiission  that 
the  })ultlic  interest  is  iiot  iiivolved  in  tlu'ir  conijilaint,  wliilst  it 
is  solcly  tlie  pul>lic  interest  wliieh  the  enactnient  c()nteniplate:s, 
and,  liere,  there  is  no  sueli  interest^  eonti-avened.  In  tliis  case, 
under  the  Statutoiy  proeechire,  as  also,  in  ncconhxnce  with  the 
Kn<i;lish  practice  for  the  MiiiuhiniUK,  the  proceeding  is   not 
and  cannot  be  applicable  as  a  ledress  fur  niere  private:  vvrongs  : 
nor  is  itgrantable  to  give  an  eaaier  or  inoro  expéditions  renie- 
dy  for  nierely   private  grievances.    Thèse  proceedinj^s,  there- 
fore,  not  being  within  the  clause  of  the  law  is  ap])licable  to 
cases  of  public  interest,  must   fail  and   be  set  aside.  Novv,  it 
has   been  shown  that  the  proceedings  are  obnoxious  to  the 
fatal  objection  of  not  having  been  taken  for  and  on  behalf  of 
Her  Majesty,   by    Her  Attorney  Ci!<Mieral,  p)'osecuting  as  such 
on  her  behalf  ;  that  the  charges  brought  against  Respondents 
are  serions  enlargements  of  the  précise  coniplaint,  and  of  the 
consent  given  by  the   Attorney  (Jeneral  ;   that  the  contraven- 
tion particularly  coinplained  t>f  is  not  a  franchise  t)r  privilège  ; 
and,  tinally,  that  the  charge  or  coinplaint  is  not  niade  in  a 
case  of  public  interest.    But,  should  ail   thèse  objections    be 
untenable,  it  is  neci'ssary  to  be  quite  certain  as  to  the  i)arties 
to  the  contention  ;  because,  the  prosecutor  nmst,  not  only  show 
for  hiniself  that  he  is  entitlcd  to  the  right,  jiroperly  the  sub- 
ject  of  the  proceedings,  but   must  also  shovV  that   it  is  legally 
demandable   froin   the  party  against  wlioni   the   proceetlings 
hâve  been  directed,  otherwise,  the  Court  must  refuse  to  inter- 
fère. Of  course,  the  parties  can  oïdy  be  sought  for  in  the  body 
and  averments  of  the  pétition  itself,  because  the  reniedy  eau 
only  be  sought  for  froni  those  whom  the  pétition  has  declaretl 
to  be  chargeable  for  the  contravention  of  the  law,  and,  there- 
fore,  legally   bound   to  carry  the  judicial   injunction   against 
that  contravention  into  full  effect,    It  is,  therefore,  essential 
that,  not  only  the  name  of  the  Corporation  coinplained  should 
be  stated,  pursuing  therefor,  by  averment,  tlie  Actof  Incorpor- 
ation ;  but  their  proper  légal  capacity  to  act  under  the  parti- 
cular   statute    should   also   be   averred.     Now,   the  pétition, 
after  stating  the  name   of  the  Attorney  General,  as  coni- 
plaining  against  the  Grand  Truuk  Raihvay  Company  of  Ca- 
nada, proceeds,  at  once  to  aver,  "  That,  by  an  Act  of  the  Légis- 
lature of  tins  Province,  passed  in  the  session,  held  in  and  (lur- 
ing  the  sixteenth  year  of  Her  Majesty  s  reign,  intituled  an  Act 
to  incorporate  the  Grand  Trunk  Raihvay  Company  of  Canada, 
it  was  enacted  that  certain  persons  therein  mentioned,  toge- 
ther  with  such  persons  as  should  legally  become  proprietorsof 
any  share  or  shares  in  the  Railway  thereby  authorized  tt)  be 
made,  and  their  aeveral  and  respective  heirs,  executors,  adini- 
nistrators and  assigns, being  proprietors of  any  share  or shans 
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in  the  said   Railway,  slionld  bo   a  Company,  according  to  the 
ruhis,  orders  iind  directions  thereinafter  expressi-tl,  and,  l'or 
that  pnrpos(!,  should  be  one  body  politic  and  corporate,  by  tlie 
style   and   title   of  the  (Jrand   Trunk    Railway   (/onipany  ol" 
C^mada."  'i'his  is  the;  only  avcrnieiit  of  the  statutory  créa- 
tion   of    the  Corporation    eoniplained   of.    But  this   Act,    l(i 
Viot.,  1853,  was  the  Hrst  Act  for  the  construction  of  a  part- 
icular  railway,  to  be  ealled  The  (îrand  Trunk  Railway  of  (Ca- 
nada, which  was  to  cxtendonly  froin  Toronto   throuj^^h  King- 
ston to  Montréal,  inclusive,  ancl  that  Act  erected  the  (.'onipany 
into  a  corporatioii,  to  \>o  known  as  the  (}.  T.  R.  Co  of  Canada 
averred  in  the  pétition  as  eoniplained  af^ainst.  But  a  fi[reat  nuiii- 
ber  of  other  railways  haviug  been  established  with  statutory 
charters,  given  and  ludd  for  their  undertakinj^s  l'espectively, 
including  that  of  the    Victoria   Bridjfe,  the  subséquent  Act, 
18  Vict.,  chap.  '.i'i,  was  passed  in  18.55,  and  designated  in  itself 
as  "  the  Grand  Trunk  Railway  Act  of  1855,"  whereby  ail  thèse 
several   corporations,  including  that  incorpoiated  under  the 
1()  Vict.,  avorred  and  nientioned  in  the  pétition,  were  amal- 
gainated  into  one  couipany ,  with  ail  their  several  undertakings, 
to  be  thenceforth  together  known  as  the  (î.T. R.  Co.  of  Canada; 
and,  by  the  3rd  section  of  this  latter  Act,  the  18  Vict.,  it  was 
enacted  that  the  said  united  conipanies  fornied,  by  the  anial- 
ganiation  of  the  .said  .several  nanie<l   conipanies  and  under- 
takings  set  out  in  the  preandtle  of  this  last  Act,  including  the 
eonn)any  fornieil  a!id  erecteil  under  the  said  Kith  Vict.,  thence- 
forth, from  the  pa.ssingof  the  Act,  "  shall  be  known  and  desig- 
nated  as,  and  shall  constitute.the  G.T.R.  of  Canada."  It  is  niost 
plain,  therefore,  i'roni  this  latter  Statute,  that  the  présent  and 
existing  (J.T.R.  Co.  of  Canada  incorporation,  vi/.,  Respondents 
îigai'ist  whoin  the  writ  and    proceeding  hâve  been  directed 
and  upon  whoni  they  hâve  beon  scrved,  are  not  the  conipaîiy 
nanied  in  the  pétition  and  incorporated  under  th»?  Act  I(»  Vict., 
and,  therefore,  it  niust  be  manifest  that  any  judgnient  against 
the  last  inenlioned  incorporation  averred  in  tlu;  pétition,  W()uld 
ht'  worthless  and  contrary  to  both  lavv  an<l  fact,  that  coinpany 
having  had  no  actual  existence  since  the  coming  into  force  of 
the  Act  18  Vict.  in  1855.     Hence,  therefoi-e,  it  would  be  idle 
for  the  Court  to  make  any  order  or  juilgnient  against   the 
non-existing  couipany,  incorporated  under  the  10  Vict.,  whilst, 
it  is  equally  plain  that  no  order  or  injunction  can  be  niade 
against  Respondents,  the  existing  incorporation  under  18  Vie. 
Without  entering  further  into  the  ca.se,  considering  that  the 
i>ltjections  above  referred  to  and,  more  particularly,  the  fir.st 
and  last  ol>jections  stated,  are  fatal  to  the  validity  of  the  pro- 
eeedings  adopted  the  judgnient  of  the  Superior  t'ourt,  refusing 
the  said  pétition,  is  aftinned.    The  judgnient  in  appeal  was 
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'motivé  as  fdllovvs  :  "  The  Court,  considorinfi;  tliiit  tlio  pétition 
HI(Ml,aii<l  tlii^  writ  tluM'ciipon  isHUdd,  wcre  not  mado  and  issued, 
for  and  on  lit'half  ot"  Ht-r  Miijosty,  in  conforniity  with  tlie 
spécial  l'cfjuiivnu'iits  oF  tlu-  Trovincial  Statut*',  to  wit  :  the 
oiglity-eighth  cliaptor  ot'  tlu;  Consolidated  Statutos  ot"  Lowor 
(-anada,  thercin  intitulod,  "an  Act  eoncorniny'  tlio  protection 
and  enforceinent  of  corporate  riulits."  Considering  tliat  the 
corporation  coniplained  of,  in  and  hy  said  pétition,  was  therein 
averred  and  allejijed  to  Ite  a  corporation  created  and  incor- 
porated  under  an  Act  ot  the  Législature  of  tliis  Province, 
passed  in  the  sixteenth  year  of  Her  Majesty's  reign,  intituled, 
"an  Act  to  incorporate  the  (iran<l  Trunk  Raihvay  Company 
of  Canada."  Considerino'  that  the  corporation  so  erected,  un- 
der the  .'nid  cited  Act,  toi^ether  with  several  other  railroad 
companies  and  undertakines,  includini:f  the  construction  of 
the  (gênerai  raihvay  hridj^e,  over  tlie  River  Saint  Lawrence, 
at  or  in  the  vicinity  of  the  C'ity  of  Montréal,  were  anial- 
H'anuited  toij^ether  and  fornied  into  one  conipany,  and,  by  the 
Provincial  Statuto,  passed  in  the  (>ififhteenth  year  of  Her 
Majestv's  reifi^n,  known  as  the  (îi'antl  Trunk  Radway  Act  of 
LS54,  it  was  provided  that  the  united  coinpany  forinefl  by  the 
amal^aniation  of  the  sait)  sevei'al  Companies,  including  the 
said  corporation  under  the  said  tirst  cited  Act,  should  l)e 
known  and  desi^nated  by  the  name  oï  the  (irand  Ti'unk 
Raihvay  ('oinpany  of  Canada,  and  the  said  corporation  com- 
])lained  of,  lias,  tiienceforth,  h>ul  no  existence.  ConsideriiiL; 
that  Respondents,  who  hâve  been  proceeded  again.st,  and  im- 
pleaded  by  the  pétition  aiid  writ  in  this  cause,  are  the  corpo- 
ration erectiîd  undei"  the  said  Grand  Truid\  Raihvay  Act  of 
liS54,  and  not  the  corporation  coniplained  of,  alle^e<l  to  hâve 
lieen  erected  vmder  the  ,said  Act,  passed  in  th»;  sixteenth  year 
of  HtM'  Majesty's  reion,  to  wit,  in  the  year  1852.  Considerintr 
that  the  said  pétition  and  writ  therenpon  are  irregular  and 
ilie<jral,  and  are  not  within  the  provisions  of  the  said  eij^hty- 
ei^jflith  ehapter  oF  the  Consolidated  Statutes  of  Lower  Cafiada, 
nor  in  aecordance  with  the  r«'(piireinents  of  the  last  mentioiied 
enactnieiit.  C'onsideriiii»-,  therefore,  that,  in  the  judgment  reii- 
dered  on  the  ninth  tlny  cX  December,  liS(i5,  rejecting  the  said 
pétition  and  writ,  there  is  no  eri'or.  doth,  for  the  causes  afon- 
said,confirni  and  maintain  tin;  said  ju<lgment,  and  doth  disiiiiss 
the  appeal  in  this  cause,  with  costs."  Mr.  Justice  Dkummoxd 
concnrs  in  this  judgment,  upon  the  ground  that  the  corporation 
coniplained  of,  as  ineorpoi'ated  under  the  said  Act  of  the  six- 
teenth Victoria,  is  not  in  existence,  and  that  Respondents  iiii- 
pleaded  in  the.se  proceedings  are  a  tliH'erent  corporation,  erect- 
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('(1  utidiT  tlio  tJraml  Trunk  Hailwav  Act  of  1<S54.  {\'2  J., 
p.  177.) 

H.  SruART,  Q.C.,  A.  A.  Douion.  Q.C,  aiul  K.  Roy.  Q.C..  ioi- 
Appollant. 

T.  W.  UiTCHiK,  (^.  C,  for  HesponiU'iits. 


SALE.-DELIVERT. 

Court  OF  (^cken's  Iîkxch,  Motitreal,  2011»  Fuliruary,  l<S(i.S. 

In  Appoal  froin  tlie  Supci-ioi-  Coui't,  District  of  Ottawa. 

Corani  Duval,  C.  .T.,  C'arox,  .).,  ])1{L'mmoni),  J.,  lîAixiLEY,  J. 

])or(il.A.s  h.  WllITE  cf  (il.,  opposants  in  tlic  Court  Itclow, 
App"IIants, 't/n/ 'I'hk  Haxk  of  Moxtrkal,  IMaintiHs  in 
tilt!  (vourt  bclow,  Kcspondi-nts. 

IlcJd:  Thiit  tlio  (toistnictive  dclivery  ooiitiiiiicd  in  tlie  lullowinjj 
wonls  "said  tiiiih(M-  to  1k*  doliveicd  at  Ottiiwa,  wlierc  tlio  saine  .sliall  be 
"  nianiifactiired,  and  to  1)0  oonsiderod  as  dolivurt'd  wiicn  tho  saine  is 
"  sawed,  and  thon  to  bolonp:  to  and  to  l;o  ilie  iiio|iert_v  uf  tlio  partio.s  of 
"  tlie  .seiiomi  part,"  is  not  vulid  as  regards  u  tliird  party  witlioiit  notice 
aii'l  actmd  delivery. 

This  was  an  appeal  front  a  Jiidoiui'nt  rcJidcred  on  tlio  21  st 
Api'il,  liS()(i,  liy  tlic  Superior  Ciairt,  in  tlic  District  of  Ottawa, 
ilismissitig  Ap)H'IIant"s  opposition  à  un  de  disi valve,  \\'\i\\  costs. 
On  tho  Kîtli  Ootober,  IStiH,  tlie  Bank  of  Montrcal  i.ssucd  an 
action,  in  tlic  Snpcrioi-  Court,  at  Aylnicr,  rcttirnablc  thc  2nd 
Xovcnilicr,  aifainst  William  McCaitliy,  of  tlie  townsliip  of 
HuU,  in  tlie  listrict  of  Ottawa,  luniber  nicrchant,  and  James 
Wfilker,  of  i\w  townsliip  of  Eunlly,  lunibei-er  and  trader,  to 
it'cover  the  snni  of  S'S.")()  aniouiit  of  McCartliy's  ])romissory 
Ilote,  endorsed  by  Walker,  dated  at  Ottawa,  tlu'  LStli  of  May, 
bS(i;},  payalile  three  months  after  date,  due  tlu'  21st  of  Aufftist, 
iind  protested  for  non-payni(!nt.  On  tlie  2iid  Deceniber,  ISti,'}, 
iiid<Tnn':it  was  obtaine(i,  in  vacation,  aoainst  both  Dereinlants. 
Hii  the  2()tli  Octobcr,  1(S()4,  a  writ  of  exécution  was  issued 
atiainst  tliein,  for  tliu  satisfaction  of  tlie  judoincnt,  by  virtue 
of  whicli,  the  SlieriH"sei/(,'il,  as  bclon^nno-  to  McCarthy,  twenty- 
si'ven  piles  of  sawed  huiiber,  coiitaiiiino;  about  two  liundred 
tlidusaiid  feet,  more  or  less,  inarkfd.  To  this  S'jizure,  Appellants 
tilcl  an  opjiosition  à  /?';*  <lf  (//.«-/ /vri/v,  accompanicd  by  the 
n'i|nired  atlidavit,  by  wliicli  tliey  claitiied  to  be  the  owiiers 
and  proprietors  in  possession  of  the  tweiit3'-i;eveu  piles  of 
siiwt'il  luiiiber,  and  alleoed,  for  reasons  in  suiiport  of  their  op- 
]!  isition  :  That  at  Cornitio;,  in  the  State  of  New  York,  on  the 
•ilst  Mardi.  l<S(i8,  Hirani  l'ritchard,  one  of  the  Oppo.sants, 
iiiid  John  N.  Hun^rerford.  al.so  of  Corning,  trader,  and  Defen- 
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liant  William  McCarthy,  made  and  entered  into  a  ct.'vtain 
contract,  or  agreenicnt  in  writinijf  .soo'  >ieimj  2"""^"^'<^t)ntaininj^, 
in  substaiKH)  and  effect,  tlio  followin^  stipulations,  to  wit: 
William  McCai-tliy  ai,n"e»;d  to  soll  to  Pi-itehard  and  Hun^er- 
t'onl  two  million  foet  of  white  pine  timher,  to  be  manufactur- 
ed  hy  hiiii,  McCurtliy,  and  to  bo  sawod,  in  a  good  and  work- 
manlike  manniii-,  into  tvvclve  inch  blocks,  one  and  one-eif^lith 
inch  in  thiekneas,  to  bo  measured  as  inch  ;  and  ail  8idin<f 
better  than  box  tiinber,  to  bo  savveri  one  and  ijuavter,  one  and 
lialf,  and  two  inclios  in  thicknoss;  said  luinljor  to  be  delivored 
at  Ottawa,  Canada  East,  where  tlie  saine  shonld  le  manufac- 
tured,  anl  to  he  considered  (ts  delivcrcd  iv/ien  tho.  s(  me  sl'ould 
be  Kci/ived  and  piled,  and  fhen  to  helonr/  to  and  be  tlie  pro- 
pei'ty  of  Pi'itchard.  and  Han(/erford,  at  the  sum  or  price  oi" 
eleven  dollars  por  thousand  feet,  exclusive  of  culls,  and  for 
culls,  if  any.foia  (loi' .-  per  thousand.  And  McCarthy  further 
agreed  to  soll  t  >  '  .  ivd  and  Hungerfonl,  to  be  manufac- 

tured  and  deli\0T  .  '  o  belong  to  Pritchard  and  Hunger- 
ford,  as  above  irovidod,  ail  clear  and  extra  clear  shinglos, 
wliich  ho,  McCaî'rViV  should  manufacture,  at  Ottawa,  at  the 
price  of  three  dollaus  _  -r  t  i  and,  and  McCarthy  furflicr 
(((/reed  to  delivor  the  said  luniV»';^'  nnd  shinglos,  at  the  City  of 
Albany,  to  such  party  as  Piùteharfl  and  Hungerford  should 
direct,  at  a  price,  for  freight  and  ail  charges  of  transportation, 
not  to  exceed  five  dollars  and  tifty  cents  per  thousand  f<'et. 
for  the  said  lumber,  and  not  to  exceed  Hfty  cents  per  thousanil 
for  the  said  shiniïles.  And  Pritchard  and  Hunjxeii'ord  aj^reeil 
to  purchase  the  said  lumber  and  shingles,  and  to  pay  to  Mc- 
Carthy, for  the  same  and  for  the  transportation  thereof,  the 
priées  horeinbofore  named,  and  to  advance  him,  on  account  of 
the  said  contract,  two  thousand  dollai-s,  on  the  passing  of  the 
said  contract,  one  thousand  dollai's  on  the  fifteenth  day  of 
April,  then  next,  and  one  thousand  dollars,  by  the  30th  of  the 
said  last  mentioned  month  of  April  :  and  such  further  amouiit, 
in  drafts  at  three  months,  on  the  consignée  of  said  luml)er,  in 
the  said  city  of  Albany,  as  fast  as  the  lumber  should  bf 
delivored  at  that  place,  as  the  parties  should  agrée.  McCarthy 
to  invest  the  advances,  to  be  made,  as  above  specified,  in  Ings 
for  the  manufacture  of  such  lumber,  and  such  logs  to  belong 
to  and  be  the  property  of  Pritchard  and  Hungerford.  And 
McCarthy  further  (Ufreed  to  delivor,  at  Alliany,  tive  hunilri<i 
thousand  feet  of  said  lumber,  by  the  tirst  day  of  June,  1<S()5, 
five  hundrod  thousand  feet,  by  the  tirst  of  July,  of  same  yeur, 
and  the  balance  as  fast  as  the  same  should  be  in  shipping 
order,  so  that  the  whole  would  be  delivored  by  the  first  day 
of  Novembor  of  the  same  vear.  And  it  was  further  amved.  iii 
and  by  said  contract,  that,  if  Défendant  should  manufactuiv 
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nioro  tlian  the  above  aniount  of  two  million  feet  tlu-  tlion 
présent  season,  the  sanie  should  be  subject  to  the  provinions 
of  said  contract.  And  havin^  niade  the  said  ai^reenient 
l'especting  the  manufacture,  sale  and  delivery  of  the  himber 
and  shingles,  and  of  the  advances  to  be  made,  the  })arties 
inade  and  executed  snun  schu/  privé,  Jit  Corning,  on  the  said 
•Slst  of  March,  Î8()3,  a  contract  of  the  heads  and  substance  of 
tlicir  said  agreement  ;  that  at  Corning,  the  8th  of  June,  LSOîi, 
he,  Hangerford,  by  and  vvith  the  knowledge  and  consent  of 
Pritchard  and  McCarthy,  for  value  received,  assigned,  trans- 
ferred  and  made  over,  by  an  instrument  in  writing  .sous  neii^g 
privé,  at  the  foot  of  the  contract,  ail  his,  Hungerford's,  rights, 
titles  and  interests,  in  and  upon  the  said  contract,  vvithout 
any  recourse  to  himself,  to  and  in  favor  of  White,  Loveland 
and  Co.,  the  Opposants,  présent  and  accepting  thereol' ,  i,!iat 
ail  the  stipulations,  in  the  contract  specitied,  hâve  been  fully 
complied  with,  both  on  the  part  of  Pritchard  and  Hungerf(jrd, 
as  on  the  )iart  of  White,  Loveland  and  Co.,  subséquent  to  the 
said  last  mentioned  transfer.  and  that,  in  conformity  with  the 
contract,  and  for  the  purposes  therein  mentioned,  they,  Prit- 
cliar<l  and  Hungerford,  up  to  the  ôth  day  of  June,  18G8,  had 
paid  and  advanced  to  McCarthy  the  sum  of  S(),3S0.20,  and 
tiiat,  since  the  last  mentioned  date,  White,  Loveland  and  Co., 
aiso  in  conformity  with  the  said  contract,  and  for  the  pur- 
l)()ses  therein  mentioned,  had  paid  and  advanced  him  the 
further  sum  of  !?  1,700.00,  niaking  a  total  sum  of  $8,080.20, 
wliich  McCarthy  bas  been  paid  and  advanced  on  account  of 
the  said  contract  ;  that  it  was  fully  undcrstood  and  agree<l  to, 
by  and  between  them,  the  said  Hungerford  and  McCarthy, 
and  White,  Loveland  and  Co.,  that  McCrrthy  should  fully 
rcimburse  and  repay  to  White,  Loveland  and  Co.,  ail  Hunger- 
ford's shares  of  advances  and  payments  theretol'ore  made  by 
liim  and  Pritchard  to  McC'arthv,  for  and  on  account  of  the 
aforesaid  contract,  to  ail  which  McCarthy  agrced  to  and  pro- 
uiised  to  do,  White,  Lovelaïul  and  Co.  présent  and  accepting 
tliereof  ;  that  the  said  tvventy-seven  piles  of  .sawed  luinber 
st'ized  and  taken  in  exécution,  form  part  and  parcel  of  the 
snweil  luinber  manufactured,  as  afore.said,  by  McCarthy,  for 
the  (  )pposants,un<ler  the  ternis  of  the  aforesaid  contract,aiid  for 
which  the  said  advances  of  $8,080.20  were  paid  him,  to  enable 
liiiii  to  get  ont  logs,  and  to  carry  on  lus  opérations  for  the 
niiinufactuiv  of  the  said  luinber,  in  accordance  with  the  ternis  of 
the  said  contract:  that  McCarthy  liath  not  fultilh'd,on  his  part 
dations  and  conditions  specitied   in  the  said  contract. 
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fiiid  hatli  always  neglected  and  refused  to  comiily  with  the 
ttinis  thereof  ;  that,  long  before,  and  at  the  lime  of  the 
Nci/.ure  of  the  27  piles  of  sjiwed   lumber,  McCarthy  had  been 
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pnid,  liy  opposants,  tlic  price  and  valuu  f)t'  tlie  saiiio,  and  luid 
delivcrod  tlu;  saiiuî  to  opposants,  in  nccordaiicc  with  th(^  sti- 
pulations and    tcnns    of  tlu'   said   conti'act  ;  tliat  McCartliy, 
witli  tlie  vicw,  and  in  ordcr  furthcr  to  sccur»'  to  opposants  ail 
tlic  sawcd  lurnlKT  inanufactiircd   hy  liini,  undcr  tlio  contrnct, 
diil,  ofi  oralionttho  .'5()th  Octolu  r,  iSO.'},  in  tlic  présence  of  wit- 
nesses,  niakt!  to  Opposants  a  l'nrtlier  delivery  of  ail  tlie  sawed 
lunilter  so  jnanul'actnred  l)y  liiui  nnder  the  contracts,  and  tlien 
lyin<T  and  hein^  in  piles  in  tlie  Tovvnship  of  Htdl,  in  the  dis- 
trict of  Ottawa,  Canada   Kast,  and  of  wliicli  said   sawed  luni- 
ber,  so  last  deliveied  l)y  McC'artliy  to  opposants,  tlu;   twenty- 
seven  piles  siïized  fonn  part  and  portion.    Wlierefore  oppo- 
sants  [)i'ayed   to   be   declarod   sole  owners  and  itrojn'ietors  of 
the   luniber  seized.  <^c.     The   Plaintitf"  contested   Opposants' 
opposition,  and  by   tii'st  contestation,  alle<;ed  :  tliat,  at  ail  the 
times  and  periods  n»ention<.'d  iji  tht>  op})osition,  and,  more  par- 
ticularly,  at   the   date   of   tho   pretended  a<rreeinents  betweeii 
l'ritchard  and  Hutifferford,  of  the  one  part,  and  McCarthy,  of 
the  other,  and  tlu^  transfer  by  Pritchard   to  White,  Lovelaufl, 
and    Barnard,  McCarthy   was   insolvent,  ni   déronflfnre,   and 
nnable   to   pay    his  jnst  délits  :    Aud   that   opposants   never 
becanie  or  were  boiiiî  Jide  proprietors  of  the  lumber  seized  or 
any  part  thereof,  and  that  the  pretended  delivery  was  sinni- 
lated,  and  fraudulent  and  illei^al,  beinp-  niade  for  the  purpose 
of  a'ivin<>'  opposants  a  fraudaient   préférence  over  the  f)thei" 
ci'editors  of   McCarthy.   Wlierefore,  kc,  prayini,'  that  a<:free- 
nients,  transfers  and  pretended  «lelivery,  be   declan^d    fraudu- 
lent, illégal,  null  and    void,  with   respect   to    PlaintiH",  and  be 
set  aside,  &c.  And,  by  2nd  contestation,  Flaintiff  allejfed  that 
opposants  had   lonj.^  befoi'(>    the  seizuies  in    this  cause,  beeii 
paid  and   reinil)ursed  the  several  ainounts  or  sums  of  nioney 
by  theni  advanced,  or  pretended  so  to  be,  by  the  price  and 
value  of  other  hxYf^a  quantities  of  shinr^les  and  hunbcr,  theii 
and  there,  and  befoiv  that  titne,  by  McC'arthy,  sold   and  deli- 
vered  to  opposants.    And   further,  Flaintitt'  saith  that,  for  the 
amount  so   liy   opposants  allej^ed   to  hâve  been  advanced  to 
McCarthy,  they  were,  lonrf  before  the  institution  of  this  action, 
paid  and  eoinpeiisated  by  the  ])rice   and   valu(î  (»f  certain  real 
estate  sold  and  delivered   to  o])posants,  and  that  opposants, 
uioreover.  held  securit}'  on  real  estate,  situate  in  the  State  of 
New  Voi'k,  »)ne  of  the  United  States  of   America,  mortga<;e(l 
and  hypothecated  to  them  by  Défendant,  lono-  before  the  ins- 
titution of  this  action,  for  the  amount  of  the  pretended  m<1- 
vances.   Wlierefore    Flaintitf'  prays  for  the  disniissal  of  o])|)i)- 
sants'  opposition,  &c.    By  spécial   answer,  opposants  allej^fcd 
that,  if  they  held  security  on  real  estate,  in  the  State  of  New 
Ycn-k,  iîiven  them  bv  McCarthy,  before  the  institution  of  tliis 
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action,  tlie  .s;inie  was  merely  as  coiliiLeral  st'curity  l'or  tlie  duc 
])eiforniance  hy  liim  of  tlie  contract  meiitioned  in  opposants' 
opposition,  and  of  the  advances  in  nioney  to  be  nwule  to  liiiii 
nn<ler  the  teiin  of  tlie  contraet.  'l'Iic  court,  on  tin;  IMtli  No- 
vendier,  IHdo,  rciidered  tho  following  Jutlgnient  :  '  'l'Iie  Court, 
"  considerin^  tlie  informai  delivery  made  Ity  J^efcndant  to 
"  opposants,  of  a  lar^e  ipiantity  of  sawed  lumlter,  wlici'cof 
"  tlie  tvve'.ity-seven  piles  of  sawed  luniher  seized  forni  part, 
"  was  so  niade  to  tlie  préjudice  of  tlie  creditf)rs  of  Défendant, 
"  w'Iio,  tlicn,  was  (U  l'tdt  (II',  ili't'ovjihi.rc,  niaintainiiii;  tin;  con- 
"  testation  of  tlie  opposition,  d(>clare  sucli  delivery  to  lie  frau- 
"  dulent,  ill(!<i;al,  null  anrl  voi<l,  with  respect  to  l'iaiiitirt':  and, 
"  fnrtlier,  tlie  opposition  of  oppfjsants,  tlie  material  allecfations 
"  wliereof  not  liaving  lieen  siihstantiated,  tlie  sanie  is  liei'eliy 
"  dismissed  with  costs,  tfec."  Tlie  opposants  weiit  to  revi»  w,  at 
Montréal,  and  tlie  court,  on  tlie 'ilst  Mardi,  l(S(i(i,  Smith,  .1., 
{iUssciifivfi),  lÎKlîTllELdT,  .T.,  and  MoNK,  .1.  A.,  gav(>  jud^fuient, 
coiiHriiiing  the  Jud^niieiit  of  thtî  (j)urt  helow. 

Delislk,  for  Appellants  :  It  will  lie  seen  that  tlie  only 
•  a'ound  alleifed  in  the  iudirnient  of  the  Court  Itelow,  for  the 
disniissal  of  Appellants'  opjiosition,  is  the  infoi'iiial  deliv(!ry 
of  the  lumlier  in  (|Uestion,  ma<le  by  MeCarthy  to  opposants, 
at  the  tinie  when  MeCarthy  was  en  <l ('confiture.  The  ques- 
tion is  purely  oikî  of  (Iciicfi//.  Pothier,  in  lus  "  Traité  (l('f< 
()lili(/((ti(ins,"  vol.  l,pa£^(>  (S(S,  No.  207,  says  :  Les  c(ni(liti(n>x 
ilcraot  Ndcviniipli r  tie  ta  marul'rc  (hnit  les  j^irties  rontrae- 
laiites  Vont  entendu.  MeCarthy,  liy  liis  contract  of  the  'ilst 
Mardi,  bSli.'î,  selLs  to  Appellants  two  million  feet  of  white 
pine  1  uni  lier,  to  lie  thereafter  manuCactured  liy  liini,  at  Ot- 
tawa, Canada  Kast,  durini:^  the  sca.'^nn,  and  to  lie  con.'-ideicd 
as  delivered  when  and  as  tlu'  saine  sliould  Ik'  sawed  and 
piled  and,  then,  to  lielon<^  to  and  he  the  property  of  Ajipel- 
lants,  at  ])rices  specitit.'<l.  By  a  further  a^aveiiieiit  in  the  con- 
tract, MeCarthy  oblii^es  hiniself,  for  the  priée  stipulated 
therein,  to  deliver,  at  Albany,  ")()0,0()0  ftet  of  said  luiiihei",  hy 
the  Ist  day  of  Juiie,  I(S(i:i,  a  like  (piantity  on  the  Ist  clay  of 
•luly,  1S();Î,  and  the  balance  as  fast  as  in  shippin<;  order,  so 
that  tho  whole  shouM  be  delivered  by  the  tirst  of  N'ovember 
then  next  ;  and,  further,  that  if  MeCarthy  should  manufac- 
ture more  tliaii  two  million  feet  that  st-ison,  the  same  should 
lie  subject  to  the  provisions  of  the  contract.  It  will  be  hère 
remembered  that  MeCarthy's  note,  upon  wliicli  Kespondent 
obtained  judgmeiit  a^ainst  hini,  bears  date  the  LSth  May, 
l(S().'],  m<»re  tlian  six  weeks  po.sterioi'  to  the  date  of  the  con- 
tract, and  long  after  the  suni  of  S(),00()  had  been  paid  liini. 
Certainly,  no  sale  by  MeCarthy  the  .'Mst  Mardi,  l(S(i:i,  was  to 
the   préjudice   of  Respoiidents  the  IcSth   May,    18(j.S,  a.s  the 
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l)»ink  wtiH  Ilot  tlicri  a  cniditor.  At  tlio  date  uf  thc  conti'act, 
not  a  t'oot  <)F  IiuiiImt  sold  umlcr  it  Iwul  bucii  inanutacturtMi  l>y 
Mct^ai-tliy,  ainl  it  is  adinittcil  tliat  thc  liiiiihci"  sci/.cd  was  iiia- 
imtactui'fd  l>y  liiin  i'or  Ap|»<'llaiit.s,  uiidcr  tlit-  t((nns  ot'  tliut 
eontnict.  It  is  clear  tliat  tlit;  IuiiiIrt  sold,  not  ht  iii<^  iiiaïuit'ac- 
turtîd  at  the  timo  ot"  tho  coutmct,  no  innnt'diatc  di'livory  oF 
tho  sanu'  could  tak(!  phico.  Toiillici',  Droit  Clrll  Froii{'<iis, 
vol.  7,  paj^n  50,  si'ct.  40,  says  :  "  Le  seul  coiiscntcinont  d«'.s  par- 
"  tie.s  équivaut  à  hi  délivrance  des  effets  inohiliers  si  le  tmns- 
"  port  ne  peut  pas  s'en  faire  au  nioinent  de  la  vente  ;  ainsi  je 
"  vous  ai  vendu  la  récolte  de  incH  vignobles  avant  la  vendante  ; 
"  la  vente  est  irrévocable,  même  à  1  ei^ard  de  mes  créanciers, 
"  par  notre  seul  consentement,  ])arce  (|U(!  le  transport  des  vins 
"  et  des  (Trains  ne  peut  se  faire  au  monunit  de  la  vente.  Mais 
"  ces  créanciers  ne  p(»urront  donc  saisir  la  récolte,  sous  pré- 
"  texte  (ju'elle  n'a  pas  été  livrée  en  la  présence  (it  [)os.sessioii 
"  do  l'aclieteur."  Civil  ('ode  of  Low(!r  Canada,  payt^  27!),  art. 
1025:  "  TIk;  obli<;ation  of  the  seller  to  deliver  is  satislied 
when  he  puts  the  huyer  in  actual  po.ssession  of  the  thin^,  or 
consi'iifs  fo  Huc/i  j)()sf<ess'K)ii,  bciiH/  fal'fii  hi/  h  lin."  Jîy  the  con- 
tract,  McCarthy  consented  that  tlu!  lumher  shouhl  he  consi- 
ilered  as  deliv(;red,  as  .soon  as  siuvc.d  avd  [nlcd  ;  and  it  is  ad- 
mitted  thnt  it  was  in  ]>iles  when  it  was  seized,  and  Mc(îarthy, 
in  his  de[)Osition  as  a  witness  for  Respoiidents,  says  that  he 
never  ohjected  to  Appellants  ^i-tting  the  Inmher,  it  had  heeii 
niade  for  tluîm  under  the  contract.  (Juy  Pape,  (Iccix.  112, 
niaintains  that  a  feiujned  delivry  tran.sfers  tlie  domain  and 
])ioperty  of  a  thinjf,  as  realiy  and  as  truly  as  a  real  deliveiv, 
even  a«^ainst  third  parties,  and,  from  tliis  principle,  concludes 
that  a  Hrst  laiyer  to  whom  i'eifj^ned  delivery  of  the  thin^  is 
made,  niay  i-t'claim  it  aj^aiiist  a  .second  buyer,  vvho  is  in  the 
real  possession  of  it.  Pothier,  Traité  du  Contrat  de  Vevtr, 
vol.  ',  p.  oS7,  No.  .'i21,  is  of  the  same  opinion,  with  this  limi- 
tatictn  :  "  Pourvu  f|Ue  la  preuve  de  la  tradition  soit  établie  par 
"  un  acte  authenti(|Ue,  ou,  si  l'acte  est  sous  sij^nature  privt'e, 
"  pourvu  {|ue  l'antériorité  de  la  date,  à  la  tradition  réelle  faite 
"  au  second  acheteur,  ou  à  la  Kaisie  faite  i>ar  les  créaucit  rs  dit 
"  vendeur,  sc»it  sutfisamment  constatée."  It  will  be  remembc  r- 
ed  that  the  contract  was  e.xecuted  on  the  Ist  Mardi,  liSlili,  ami 
that  the  writof  e.Kecution,  U'idei'  wliich  the  lumber  was  sei/.ed, 
was  only  ùssued  on  the  24th  October,  i(S()4,  a  period  of  seveii- 
teen  nionths  after  the  date  of  that  contract.  The  lumber 
.seized,  at  conti-act  jirice,  is  only  wortli  i?2,200,  and  McCartliy 
had  received  !?(),()00,  previous  to  the  signing  by  him  of  the 
promissory  note,  for  which  judgment  was  obtained  a<4aiiist 
him  by  the  bank.  With  respect  to  the  insolvency  of  McCar- 
thy, Appellants  aver  that  no  prot)f  was  ever  adduced  to  show 
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iiis  insolvcnry  at  tln'  tiint^  of  tlu-  «'Xtrution  of  tlic  coutract, 
iior  tliat  h(^  was  insolvcnt  at  tlio  timi'  of  tlin  sij^ninf,',  or  ma- 
turin^  of  tlio  note,  for  wliicli  tlu'  ju(l<^nieiit  was  olitaiiicd 
aj^ainst  hiiii  ;  and,  furtlicr,  that,  at  no  tinic  wliatMocvcr,  was 
any  iiisolvcnty  on  tlu;  part  of  McCartliy  «'ver  l)roui,dit  lionui 
to  tlii'ir  knowk'd^t.',  and  it  was  Imt  fair  to  présume  tliat  Ap- 
[fellaiits  would  not  liave  a<lvanced  liim  so  larije  an  aniount  of 
money,  liad  tliey  ever  doubtecl  liis  solvcincy.  Vide  Toullier, 
vol.  G,  pa<,'e  ,*i7!)!  No.  ',in2. 

KlkmiN(;,  for  Rospondent  :  'I  hère  is  no  lividenco  of  even 
tlie  sendjlance  of  delivery.  But,  independeiitly  of  tlie  want  of 
(^videnci!  to  establisli  delivery  of  any  kind,  IMaintitt'  relies 
upon  tliu  foUowiii};  faets  whicîli  are  not  lenied  Ity  tlio  oppo- 
sants  :  I.  'l'iiat  tlie  lumlier  was,  hy  MeC'artliy,  a,<;ree(l,  to  lie 
sold  to  oi)posants,  at  so  mucli  per  tliou.sand  f(!et  ;  2.  'i'iiat  it 
was  not  measured,  at  the  timu  of  tlie  alle^ed  delivery  ;  .'i.  Tliat 
it  was,  then,  under  .stM/,ure  ;  4'.  Tliat  McCartliy  was,  at  tlie 
time  of  tliis  pretendeil  delivery,  reputed  to  \n\  insolvent  ; 
.').  Tliat  McCarthy  was  then  intleljted  to  l'IaintiH'  in  tlie  sum 
l'or  wliieli  jud^niient  was  sub.se(juently  olitained,  and,  to  otlier 
parties,  in  sums  aniountin^'  to  $;i,47ô,  of  wliicli  $2,47")  was 
still  due  on  the  Kitli  June,  18()ô  ;  (J.  That  the  whole  of  the 
})er,sonal  property  of  J)efendant  was  and  liad  heen,  for  sonie 
tiiiie  hefori'  the  preteiided  delivery  to  the  opposants,  undei- 
scizure.  Hy  the  well  known  principles  of  law,  re^iilatin^nleliv- 
ery,  in  force  at  the  time  meiitioiied  in  opjjosition,  ert'eets  sold 
liy  measurumeiit  r('(piired  to  he  measured  hefore  any  valid  deliv- 
ery could  he  made.  Therefore,  in  tliis  case,  tliere  was  no  valid 
ilelivery.  Vide  Leiue-sarier  and  Loi/nv.  (  1  )  "  But  on  the  sale  of 
"  ;foods,  hy  a(hneasunîment,  whicli  goods  liappen  to  he  destroyed 
''  l)y  Hre,  the  loss  is  on  the  seller.  Stipulations  of  admeastire- 
'  nient,  at  a  certain  place  and  time'  (as  was  the  case  he-re), 
"  render  the  sale  conditional  and  incuiiiplete,  until  the  occur- 
"  rence  of  thèse  evonts  and,  in  the  meantime  the  risk.    perl- 

(I  )  Fiii  vfiitt' «l'iiin' cntaiiu' c|Uiuitit('  de  pii'ccs  de  liois,  iiiii'  le  coiitiat  in- 
iiii|un  ,su  tioiiver  dans  un  ciidioit  dctiM'iiiilic'  rt  nicsiiHT  un  ct'i'tain  munlMt^  dt; 
pieds,  ]t\nn  ou  moins,  et  devoir  être  de  nouveau  niesuri'e.s  et  livrées  dans  un 
autre  endroit  à  une  éjMXjue  li.xe,  est  \ine  vente  eouditionnelle  et  iiicouipiétc 
jasi|n';i  ue  (|ue  le  inesuraj^e  et  lu  livraison  aii^nt  eu  lieu,  et  si  les  pièces  de  ))ois 
sont  j)erdues  avant  le  inesurage,  le  veinleur'  doit  en  .support(M'  la  |)erte.  La 
imiietnaliti'  est  exigée  dan»  tou.s  les  contrats  couiiuereiaux,  la  ngli;  du  droit 
l'ivil  "  />/e.s  iiit(  rpi'lhit  j>fo  /lotiiiiic  "  leur  l'tant  strieteinent  appliealde  ;  en 
'•iiusé(|uence,  l'aelieteur  d'une  elioite  i|ui  doit  lui  être  livrée  à  une  époi|Me  dé- 
'irininée,  n'est  jhi.s  tenu  de  la  recevoir  après  cette  ép<i(|ue.  la  venti;  l'tant 
Il  siilue  par  la  violation  cle  cette  obligation  de  la  part  du  vendeur,  et,  dans  ce 
<ii.s,  ce  dernier  est  tenu  de  rendiourser  à  l'aciiuéreiir  le  prix  <|u"il  a  reçu,  plus 
lis  doiiiniages  <'pr<uivés  par  l'acheteur.  (.\rts.  |t)'2,">,  KhiCi,  147-  et  1474  1'.  ('.) 
ll-KMKSi-RlKK  et  al.  <f  H.MtT  et  al.,('.  lî.  R.,  en  apjjel,  (jluéliec,  Xovend)re 
l'^l.'i,  infirnumt  le  jugement  <le  la  ( '.  lî.  H.  pour  le  ilistrict  de  .Montréal,  1  li. 
de  L  p.  17«,  et  •_'  k.  .1.  H.  (,».,  p.  •_'.)  V.  note  I,  -2  H.  .).  U.  ().,  p  '_'). 
T(J.ME   Wll.  27 
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"  cul  a  m  t<o  rcuililti ,  lunsi  Itc  Ikhih'  liy  tlic  \riiilt»r.'  Tlu'  !)('• 
tV'iitliint,  lifiii<^  iiisdlvciit,  cuiilil  Ilot  viilitlly  tniiisl'cr  liis  ]if<i- 
])i'rty,  or  aiiy  \mrt  of  it,  to  oiic  cit'ilitor,  to  tlin  itrcjudict'  of 
tilt'  otlKTH,  ail  liis  |(ro|H'rty  bfiii^'  tlic  ^n'^t'.  of  liis  crcilitois. 
'riicn;  wiis  no  <iis[)lai!eiii('nt. 

H.\l)(il-KV,  .1.,  (Iclivci'in^  tlu-  Jinlj^iiifiit  of  tlit!  ('o»lit,  said  : 
'I'Ik!  sci/inc  lias  lu'cii  opposfW  Ity  (  )|)|io.saiit.s  ii|)oii  tlic  follow- 
iiijjr  ^rouiitls:  tliat,  Ity  writtcii  contnict,  <îx<^ciitc(|  in  thc  .'statt' 
of  NfW  York,  on  tin  JUst  Mairli.  I.S(i:i,  iM-twccn  McCaitliy 
ainl  Ilichard  an<l  Huiiircrfonl,  lie  ai^ret'il  to  scll  to  tlu'iii  two 
niilluni  fot't  of  \vliit(!  piiiu  tiiiilnT,  to  Uo  liy  liiin  nianufai-tuifil 
ami  sawt'il  at  Ottawa,  and  to  hr  considcrcii  as  tluTf  dclivcriii 
ami  1)L'  tlifir  |)ropi'rty  wlicn  sawcd  and  piit'il,  witli  tin'  fnrtlnr 
.'•pecial  covfiiant  and  a|frt'(fiiit'nt,  tliat  it  sliould  lie  dclivcrcd 
l»y  McCartliy  to  Ilicliard  and  Hnnjf<'ifoi'd,  at  All)any,  in  thc 
State  of  Ncnv  York,  diirini^  tlif  foUowiiiif  siinmicr  and  fall. 
Ilot  latcr  tlian  tlic  Jirst  of  N'ovcnilirr,  or  to  sncli  parties,  .it 
Alliany,  as  Ilicliard  and  linntjft'rford  sliould  direct;  tliat  tlie 
lattcr  slionld  inakc  advanccs  in  inoiicy  to  liiiii  in  iiinkin;^'  thc 
Inniiicr,  and  tliat  tlic  lialancc  sliould  l»c  paid  iiy  drafts  on  Ihc 
coiisi^nccs  at  Alliany.  as  tlu;  lunilicr  sliould  l>c  dclivcrcd  tlicrc. 
Sultscijucntly,  on  thc  ,Stli  .luiic.  IS(i:{,  lliiii^'crl'ord  a^siM-ncd  to 
(  )pposaiits  ail  his  riirlit  and  intcrcst  in  thc  ciintract.  Mc(  'arthy. 
dnrine'  thc  nionths  of  May,  .lune  and  .luly,  l.S(i.'{,  savvt.'d  ami 
pilcd,  at  Ottawa,  thc  21  piles  thc  sulijcct  of  this  (•ontcstatioii. 
Ile  h;id  rcccivcd  coiisidcrulilc  adviinccs  in  tlic  intcrval  froiii 
Richard  and  nuiiycil'ord  and,  sincc  thc  assii^nnicnt  to  ()|)pii- 
sants,  lia<l  also  rcccivcd  imnieys  froiii  tliem  ;  he  was,  liowevcr, 
it  SCCI1I  >,  in  a  state  of  nttcr  in-olvency,  scvcral  suits  at  lnw 

\vt  rc  instituted  at^ainst  him  ainl  Ici^al  attaehiiicnts  had  1 ii 

issued,  as  cail}'  as  thc  4tli  of  Au^^ust,  iSli.'î,  undcr  wliich  thc 
]>ilcs  of  tiiiil)cr  had  liceii  scizcd,  sonic  of  whicli  rciiiaiiicd  un 
disfhai'i'i'd  at  thc  tiiiie  of  thc  issue  of  thc  writ  of  cxccutinii 
ayainst  McCurthy  hy  thc  Uank  of  Montréal  nmlcr  wliicli  thcy 
were  a^^aiii  scizcd  hy  thc  Shcritf.  Tlu!  issue  jircseiitcd  to  thi'^ 
Court  lias  ln'cii  liniited  to  thc  Icmil  eticct  of  thc  allciicil 
constructi\c  dcHvcry,  at  Ottawa,  to  Oiiposants,  undcr  thc 
tenns  of  thc  contract.  The  actual  dclivcry  averrod  1)y  ()p[io- 
sants  to  liavi'  liccn  niade  to  thciii,  at  Ottawa,  fai  tlie  -Slst  nf 
Oi'tolicr,  lS(i:},  lias  not  becii  provcd  and  could  iiot  possilily 
liavc  hccn  iiiade  to  or  rcccivcd  by  tlieni,  witliout  tirst  liaviny- 
reiiiovcd  thc  seizurcs  and  attachnients  upon  thc  piles  of  luiii- 
bcr;  and.  indccd,  Opposants,  by  tlicir  faotuni,  liave  abandoinil 
tliat  dclivcry  altofictlici".  Thcy  rcst  upon  thc  constructivc 
dclivcry  wliicli  is  in  tlu'sc  ternis  of  thc  contract:  "Sai<l  tiin- 
"  lier  to  lie  «lelivcrcd  at  Ottawa,  whcre  thc  sanic  sliall  U' 
"  manufacturcd,  and  to  be  considcred  as  dcliverod,  vvlien  tliu 
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"  Hiiiiic  is  .'4)i\v<'i|  ami  |iil«'<l,  luul  tli<-ii  lu  ImIou^'  mikI  tu  Ix-  tiio 
"  |)i'u|M'rt,y  (>r  tlic  |nirtit'.s  oï  Hic  sccuinl  pact.'  Nuw  it  is  cltar 
tliat,  iiiitil  tlif  luiiilicr  was  iiiaimfiicturril,  tlici'o  oouM  bc 
iiutliiii^  ut'  wliicli  (li'livciy  coiild  lie  iiiaili-,  imd  tliat,  uiitil 
iiiad*'  ami  tilril  iii  May,  .liim-  ami  .liily,  tlioro  was  iiu  ac-liial 
cliariLî"'  or  ilivcHtiiiciit  ut'  M('(  arthy's  j)us,st's>.i()ii  afi<l,  liciicf, 
tlicrrt'(H-t',  it  is  arifucil  li\  Opposants,  tliat  tlif  construetivc 
(lolivcry  to  tliciii  vostoil  tlu-  IuiiiImt  in  tliciii,  liccausc,  altIioUi;li 
a  l)arifaiii  ami  saK^  niij^lit  lio  su  far  iiicumjtlotn  and  itnpcrfcct, 
as  not  to  opcratc!  oF  itscll'  an  iiuiiicdiatc  tninst'cr  of  propcrty 
sold,  y»'t,  tlif  ('ii<fa<,'»'iii(Mits  wliich  iiaturaljy  rcsult  troiii  tlic 
c'uiitnu't  exist,  Ms  suon  as  it  lias  Ikh'Ii  cnt'  ■!  into.  Mut  tliat 
priiit'ij)lo  is  not  valid  witliout  aotnal  fUliveiy,  as  i-ci^'ards  a 
tliird  l>arty  witliout  notice.  In  <f('niTal,  wlicrc  tlifrc  is  a  cuiii- 
plott'd  sait',  l>ut  MO  clian^i'  ot'  possession,  tliis  retainiiiif  ut'  pos- 
session liy  tlie  vendor  is  a  liad^e  ot'  fraud.and  will  avoid  tlie 
sale  in  t'avur  oF  a  party  wlio,  sulise(|Uently,  accjuinîs  title  to 
tlie  property  in  j^ood  taitli,  an<l  witli  Jn»  knowled^n»  ot'  tlie 
prior  sale,  and  tliis  priiiciple  ot'  law  doiiNHess  ineludes  tlie 
l'ight  ot'  an  attacliin^  crcditor.  Tliis  is  a  (piestioii  of  f'act,  to 
wliicli  tlie  circ'unistance  ot"  continued  jtossession  liy  tlie  v  ndor 
is  of  «freat  importance.  Altli<tugli  tlie  delivery  may  lie 
syiuholical,  tlie  presuniption  i.s  not  to  lie  fuvored,  because, 
tîuro  niust  not  only  lie  a  ifood  delivery,  luit  tliere  niust  be  an 
accei»tance  of  tlie  delivery.  In  tliis  case,  tliei'e  is  no  proof  of 
either,  botli  ownersliip  and  possession  apparently  l)oin^  in 
Mct'artliy.  Tlie  Opposants  assert  tliat  tlie  pilin^'  was  a 
constructive  delivery,  but,  to  maki,'  tliat  sort  of  delivt.'ry  valid, 
tlien;  niust  bo  action  of  >onie  sort  by  botli  parties,  vendor  and 
purcliaser,  because,  we  are  told  by  tlie  books,  tliat  cttnstructive 
ilelivery  is,  wlieii,  by  soiiie  act  of  tlie  seller,  tlie  tliin*^  lias 
lieeii  placed  in  tlie  liuyer's  cuntrul,  and  plaeeil  at  liis  disposai, 
witli  liis  kiiuwledno  of  tlie  faet,  [irovided  tliat  notliin^'  liut 
delivery  remained  to  be  perforiiieil  by  tlie  ven<lor;  but,  if  tlie 
tliinif  reniains  witli  tlie  vendor,  tlie  iiiere  circuiiistaiice  tliat 
lie  liad  placed  it  at  the  vendor's  disposai  would  not  att'urd 
even  prima  fiicic  ovitlence  of  delivery,  and,  certainly  inucb 
less,  whcn  Opposants  are  not  proved  to  liave  liad  any  kiiow- 
ledge  of  it,  indeed,  tliey  never  tliought  of  tlieir  contract  at  ail, 
uiitil  the  IJlst  of  October,  whcn  tlieir  tirst  and  only  atteinpt 
to  obtain  delivery  was  found  to  be  uuavailinjjf,  tlie  luinber 
beiuff  attache»!  and  in  radadiit  Ii'ijIh  for  other  creditors  of 
Mcrarthy,  and  ho  himself  then  refusin^  absolutely  to  niake 
the  delivery.  Xow,  the  t'act  of  delivering  deterniines  whether 
ur  not  a  change  of  po.ssession  and  ownersliip  lias  taken  place, 
becau.se,  it  is  a  clear  principle  of  law  tliat  chanjfe  of  posscsnion 
is  re(|uisite  to  constitute  accept»incc  and  rcceipt  of  ^oods  by  « 
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purchaser  And,  certainly,  the  inero  placing  of  ffoods  at  the 
disposai  of  the  purchaser  vvill  not,  in  any  case,  constitute  a 
delivery,  if  the  vendor  retain  a  lien  or  possess  any  doniinion 
ur  control  over  thern.  Without,  recurring  to  MeCarthy's  lien 
for  price,  lie  certainly  had  such  doniinion  or  control  over  the 
piled  tinil)er  as  would  hâve  enabled  him,  before  the  attacli- 
nients,  to  sell  and  deliver  to  any  third  person,  whose  pos- 
session would  hâve  been  his  protection  for  holding  the  goods 
Independent  of  thèse  positive  objections  against  the  alleged 
constructive  delivery,  the  ternis  of  the  contract  are  clear,  that 
the  delivery  was  to  be  effected  by  McCarthy  hiniself  to  the 
contractors  or  consignées  at  Albany,  and  the  évidence  of  their 
agent,  Barnard,  proves  conclusiv(îly  that  McCarthy  had  not 
divested  liiinself  of  the  luniber,  and  this  is  corroljorated  by 
MeCarthy's  testi-nony  as  follows:  "I  hav<  had  lately,  about 
the  nioiith  of  Mardi  last,  1805,  a  conv'.M'sation  with  White, 
one  of  Opposants,  in  the  office  of  the  firni  White,  Loveland 
and  Co.,  in  Albany,  in  the  State  of  New  York,  and  obtained 
from  theni  a  written  statement  of  their  claiins  or  acoount 
current  against  me.  By  that  statement,  they  do  not  give  me 
any  crédit  for  the  luinber  seized  as  having  bet;n  delivered  to 
th^m  ;  they  made  no  mention  of  it,"  and  this  has  not  been 
contradicted.  The  judgment  of  the  Court  below  (dismissing 
the  opposition  of  Appellants)  must  be  confirnied,  upon  the 
ground  that  the  lumber  had  never  been  divested  ont  of 
MeCarthy's  possession,  and  not  upon  the  ground  of  his  insol- 
vency,or  of  the  informai  delivery  meutioned  in  the  judgment 
(of  the  Court  below),  whicli,  in  fact,  was  not  the  case.  Judg- 
ment cor  a-med.  (12  /.,  p.  188.) 

JoHX  Delisi.e,  for  the  Appellants. 

Fl.E.MlXfJ  and  Cliuucil,  for  the  Respondents. 


GOODS  STORED.-LANDLORD'S  PillVILEGE. 

Court  of  queen's  Bench,  Montréal,  î>tli  June,  1NG8. 

In  Appeal  froni  the  Circuit  Court,  Montréal  Circuit. 

Coram  UrvAL,  C.  J.,  Caron,  J.,  Drummond,  J.,  Bai)(;lev,  J. 

Louis  Renaud  <'/ <f/.,  Opposants  in  the  Court  below,  Appel- 
lants, (ind  Thomas  D.  Hood,  IMaintiHT  and  Contestant  in 
the  Court  below,  Respondent. 

Tlie  eoofJH  «eized  in  tlie  warohouse  owned  l)y  Respondent  were,  at 
tlie  ♦.iin<  of  f  iic  sni/nre,  tlio  pro|KM'ty  of  Apindlants,  and  liad  Inien  !>> 
tliom   pluced    tlinruin  for  Uiiii|«)rary  stora^re,  tinder  ajrroeini'iif,  al  a 
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certain  rate  therefor  by  Appelhmts,  witli  tlie  tenants  of  Respondent,  in 
oceupation  f)f  tlie  warehoHse,  for  tlie  purposes  of  such  storage. 

Held  :  ïhat  the  privilège  of  the  landiord  of  the  wareliouse  for  rent 
accrned  due  to  hini  and  unpaid  by  liis  tenants  at  the  time  of  the  said 
seizure,  did  not  affect  the  said  goods,  exc»(pt  foi  the  amonnt  of  such 
storage  raie  as  niight  be  legally  due  by  tlie  owner  of  the  goods  stored 
to  the  tenant. 

On  thc  28th  February,  1(S()5,  Respondent  instituted  an  ac- 
tion, by  way  of  xaisle-ii(Uier'u>,  in  the  Circuit  Court  of  Mon- 
tréal, against  William  A.  and  Benjamin  S.  Curry,  trading 
togother,  as  co-partners,  undei  the  firni  of  Curry  Brothers 
and  Co.,  to  recover  £45  for  3  quarters'  rent,  due  on  the  Ist 
February,  l!SG5,  for  the  use  and  occupation,  by  them,  under  a 
verbal  lease,  made  between  them  and  Respondent,  on  the  15th 
April,  1804,  for  one  year,  from  the  Ist  May,  18(54,  to  the  Ist 
May,  1865,  of  "the  two  basement  stories,  or  lower  flats,  with 
"  access  from  Fortification  Lane,  of  a  building  fronting  on 
"  Great  Saint  .lames  Street,  in  the  City  of  Montréal,  bounded, 
"  in  rear,  by  F  . 'ticati<m  Lane,  on  one  side,by  the  Wesleyan 
"  Methodist  Chur*"!!,  and,  on  the  other  side,  by  the  property 
"  of  one  Muii","  and  for  wiiich  they  had  agreed  to  pay  Res- 
pondent the  rent  of  £00  for  the  year,  by  quarterl}'  payments 
of  £15  ;  and  to  préserve  his  privilège  as  lessor,  Respondent 
caused  to  be  seized,  under  the  writ  of  Miisic-yagerie,  in  the 
said  premises,  about  97  crates  of  crockery,  "  p(inier.s  remplie 
de  vaisi-^elle,"  being  ail  the  etfects  that  could  be  found  on  the 
premises,  to  secure  the  payment  of  the  rent.  On  the  27th 
March,  1805,  judgment  was  rendered  maintaining  the  seizure 
of  the  97  crates  of  crockery,  condenining  Curry  Brothers  and 
Co.  to  pay  the  rent  sued  for  with  interest  and  costs,  and 
ordering  the  sale  of  the  etfects  sei/.ed  for  the  payment  for 
the  rent.  Under  this  judgment,  Respondent,  on  the  18th 
April,  1805,  .sued  out  exécution  to  sell  the  effects  seized  under 
the  saÎKie-gaficrie,  and  Appellants  opposed  the  sale,  on  the 
grounds  that  the  97  crates  of  crockery  were  their  property, 
placed  ther«  for  sioruife,  and  were  not  liahle  for  rent,  except 
to  the  extent  of  ^'•^9.00,  which  they  were  ready  to  pay,  as  the 
lialance  due  by  tliem  t(j  Curry  Brothers  and  Co.  for  .'«torage  : 
that  they  had  previously  paid  ail  the  .stornge  that  had  become 
due,  as  aLso,  by  anticipation,  what  would  become  due  up  to 
the  Ist  February,  1805;  and  that  Respondents  never  had  any 
right  or  privilège  on  the  eflects  seized,  for  the  payment  of 
the  rent  due  or  to  become  due  to  liim  by  Curry  Brothers  an<l 
Co.,  except  to  the  extent  (jf  what  Opposants  might  owe  Curry 
Brothers  and  Co.  for  tlie  xfonttjc  of  their  goods.  This  o])po- 
sition  was  conte.sted  by  Respondent,  who  contende«l  that  the 
tH'ects  seized  w<'re  liable  and  that  he  had  a  privilège»!  right 
iuid  lien  thereon,  for  the  payment  of  tl»(^  rent  due  and  to 
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becorne  due  to  hiin  :  that  tho  effects  aeized  vvoro  the  ffoods  aiirl 
marchandise  and  the  only  goods,  cliattels  and  effects  whorc- 
with  the  preniises  were  Htocked  and  furnislied,  "  </rt?'»  ïn,"  at 
and  after  the  seizure  ;  and  that,  even  according  to  AppeHants' 
own  allégation?,  tlie  preinises  had  b<}en  occupied  and  used  for 
the  storage  and  safety  of  the  said  goods  and  nierchandise 
since  the  8rd  Noveuiher,  1804.  The  jndginent  of  the  Circuit 
('ourt,  froni  whiclj  the  présent  appeal  has  l>een  instituted, 
was  rendered  hy  Mr.  .Justice  Monk,  on  the  29th  Deceniber, 
18()6,  maintained  the  contestation  and,  in  con.se(|Uence,  dis- 
niis.sed  the  opposition. 

Cassidy,  Q.  C,  for  AppeHants  :  lo.  L'Intimé  n'a  aucun  lien 
sur  la  niarchan<li.se  des  A])pelants  pour  le  paiement  des  trois 
quartiers  <le  loyer  (pi'il  léclame  et  devenus  échus  au  1er  fé- 
vrier, 1S()G,  vu  que  les  Appelants  (avant  la  date  de  sa  saisie, 
et  avant  qu'ils  le  connussent  comme  propriétaire  des  magasins) 
ont  ]iayé  de  bonne  foi  (suivant  quittance  qu'ils  représentent) 
le  prix  de  leur  location  jus(|u'au  8  mars,  bSOô,  à  Curry  &  Parère, 
dont  ils  étaient  s(nis-locataire.s.  2o.  L'Intimé  iw  peut  exiger 
des  Appelants  que  le  loyer  dont  ils  sont  devenus  débiteurs  de 
Curry  &  Frère,  subsétpiemnient  à  la  date  de  la  saisie.  Or,  ce 
loyer,  S3!>.()(),  lui  a  été  ott'ert  par  les  Appelants  (jui  en  ont  con- 
signé le  montant  au  grett'e  de  la  cour,  malgré  (jue  ce  loyer  ne 
fût  pas  tout  échu  lorscpi'il  fut  offert  par  leur  opposition. 
8o.  D'après  l'action  que  l'Intimé  a  intentée,  il  appert  (pie,  le 
Icr  novembre,  1H(J4,  l'Intimé  était  créancier  de  Curry  &  Frère 
de  deux  (piartiers  de  loyer,  s'élevant  à  £40.  Pour  .se  faire  payer 
de  ces  deux  (Quartiers  de  lo^'er,  l'Intimé  n'a  pu  compter  sur  la 
marchandise  des  Appelants,  puisque  ce  n'a  été  (|ue  le  '.\  novem- 
bre, 1(S()4,  que  les  Appelants  ont  commencé  à  occuper  partie  des 
magasins  possédés  par  Curry  &  Frère.  La  cou)'  de  pi-emière 
instance  devait  donc,  dans  tous  les  cas,  ce  nous  semble,  décla- 
rer que  l'Intimé  n'avait  aucun  privilège,  sur  la  marchandi.se 
des  Appelants,  pour  le  paiement  de  ces  deux  premiers  (piar- 
tiers de  loyer.  4o.  Les  Appelants  étaient  des  sous-locataires. 
Ayant  produit  les  quittances  de  leur  loyer,  (pi'ils  ont  payé  de 
bonne  foi,  ils  devaient  obtenir  maiidevée  de  la  .saisie  de  leui's 
marchandises,  .sauf  à  payer  à  l'Intimé  leur  loyer  ài^choir  ;  <ir  \U 
ont  offert  leur  loyer  à  échoir,  et  cette  offre  a  été  refusée. 

Day,  Q.  C,  for  Respondents  :  AppeHants  were  not  "  Soiii^- 
Locataires  ;"  t]wy  ditl  not  t/icmsclrcs  occupy  the  preniises  un- 
der  Curry  Brothers  :  the  latter  did  not  sub-let  any  part  of  tlie 
premises  to  them.  AppeHants  had  no  key,  no  possession,  tliev 
placed  their  goods  in  the  pos.session  of  Curry  Brothers,  in  tlie 

{)remi,ses,  the  latter  agreeing,  tliej'  say,  to  store  them  for  them, 
or  a  pecuniary  considération  ;  and,  for  aught  we  knovv,  per- 
liaps  to  sell  them   for  tlnur  account.    Kespondent  had  every 
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renson  to  lielieve  the  jj^oods  helonged  to  Curry  Tîrotliers.  Tliei-e 
vvere  tio  indications  of  "  sovs-lonition."  Froni  tlie  tiiiio  Curry 
Hrotlieis  entered  into  possession  ot"  tho  preinises,  until  tlio 
sei/ure  of  ihe tro()i\s,hy  S(iis'u'-(iti;iene,  the  preuiises  had  been 
stored  "(/(i.rnis"  witii  j^'oods  and  njerclmndise  placed  there  Ity 
Curry  lirothern,  sonio  ot"  wliich  were.  froni  tinie  to  tiiue,  taken 
away  ;  and  the  preinises  replenisluMl,  freshly  .stored,  "garnis" 
w'ith  other  ji^oods  hy  them.  Cuny  Brothers  used  the  preniises 
as  a  place  of  stora^'e,  for  goods  as  otlier  nierchants  who  keep 
a  stock  on  hand,  and  aiv  constantl}'  sellinf^;.  reniovinif  and 
sendinj;  away  ^oods,  und  replenishinjï  their  store  "  maijdHin  " 
W'ith  otliei'^'oods.  Whetheraiiy  jiart  of  the  niorchandisii  vvhich 
so  came  into  the  preinises,  and  was  stored  there,  was  received 
Viy  ('urry  Brothers,  for  sale,  on  connnission,  or  for  .safe  keep- 
ini;,  in  other  words,  for  storage  as  the  property  of  others,  and 
did  not  acttially  helonj^  to  theni,  is  a  tact  that,  for  the  tirst 
tinie,  was  niade  known  to  Uespondeiit  upon  Appel lants  fylin^ 
their  opposition  to  the  sale  of  the  jLjoods  sei/X'<l.  The  Respond- 
eiit  was  nevcr  notifie<l  hy  Appellants,  nor  infonned  !>}'  Curry 
Broth3rs,  or,  in  fuct.  I»y  any  one,  that  the  «jfoods  whieh,  it  now 
iippeai's  Curry  Brothei's,  froni  tinie  to  tinie,  stored  there  foi- 
Appellants,  heloiif^ed  to  theni,  and  were  sent  there  nierely  for 
Ntoriifije.  It  would  be  inireasonalde,  therefore,  to  assiniilate 
the  jiresent  case  to  that  of  the  "  Sous-Locataire  :  "  There  can 
he  no  "  Sous- Locataire,"  i ii  (joiul  fiùtli,  whose  existence  niay 
not  be  known  to  the  principal  lessor.  The  latter,  therefore, 
can  protect  hiniself  if  his  tenant  lias  sub-let  a  part  of  the  pre- 
inises and  lias  no  etfects  hini.self  to  secure  the  rent  in  the  part 
retained  l)y  hini.  In  the  présent  case,  Kespondent  was  justitied 
in  consideiMUiï  that  the  jjoods  seized  were  merchandise  with 
wliich  the  preinises  were  "  ;/(irvisi."  He  was  never  notified,  nor 
know  of  ani/  clrcnvistd'iicc  that  could  niodify,  restrict  or 
«leprive  hini  of  the  privilet^e  and  lieu  which,  by  law,  he  had 
on  the  goods  in  the  preniises,  as  (roods  with  which  the  pre- 
îiiises  were  ''  (/((mis."  The  whole  preniises  were  occupiecl  by 
the  goods  sei/ed,  there  were  no  othei'  pMxls  in  the  preniises  to 
secure  the  rent.  The  ^oods  rnij^ht  belon^  to  third  persons,  but 
iievertheless  liable  for  the  rent.  The  followintr  authorities 
fidlv  .sustain  Respondent's  pi-etensions  :  l'othier,  verbo  Louatre, 
Nos"  241,  242,  24()and24!»:  Troplong.  verb»)  Privil.^,  No. 
loi  :  Rousseau  de  la  Conibe,  V.  Bail,  .st-c.  8,  No.  3;  .Journal  du 
Palais,  Judgnient  oth  May,  1<S2(S,  Case  of  Desetables  Royer 
et  al.  c.  Moreau.  The  Resjiondent  would  also  cit<'  a  judgnient  of 
the  Superior  Court,  at  Québec,  in  Jievicv,  in  the  case  of  Parke 
vs,  Maxwell  et  al.,  and  Berry,  Intervenant,  rendered  4th  May, 
1S()7,  ctn-ani  Chief  Justice  Meredith  and  Ju.stices  Stuart  and 
Taschereau.   A  ship  seized  on  the  stocks  for  rent  of  ship  yard. 
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Berry  claiii'.nd  it  ;  tlio  privilcfjr,.  of  laurllonl  for  tlit;  reiit  of  the 
ship  yard  inaintaiiu-d. 

llMKiLEY,  .1.,  gave  tht'  judgiuont  inapptal  :  Hootl,  the  land- 
lonl,  loased  to  (,'urry  Brotli('is&  ("o.,  l»y  verbal  Icase,  the  waro- 
liouso  and  prciiiisos  inentioiicd  in  tlu;  déclaration,  at  tlie  rate 
of  £G0  per  anninii,  from  Ist  May,  1804,  to  Ist  May,  IH()5.  The 
rent  was  payable  by  quarterly  ])ayinoi)t.s.  (  )n  the  8rd  Noveni- 
ber,  1864,  the  tenants.  Curry  Brothers  &  C'o.,  agreed  with 
Renaud  &  Co.  to  give  thein  storage  rc-oni,  for  a  oei'tain  quan- 
tity  of  crockery,  at  the  rate  of  19  cents,  for  the  first  inonthof 
storage,  and  IH  cents,  for  each  subséquent  nionth.  By  the  re- 
ceipts  produced  and  by  the  words  of  the  written  agreeinent, 
the  sub-occupation  an«l  lease  was  payaV)le  nionthlv.  Rent  paid 
25th  Nov.,  1804,  to  3rd  Dec,  18(54,  first  month,  ^89.71  ;  27th 
Dec,  18(J4,  to  3rd  Jan.,  1800,  second  nionth,  full  to  .3rd  Jan.  ; 
4th  Jan.,  18()4,  to  8nl  Feb.,  18(i5,  third  nionth,  «<28.02  :  Ist 
Feb.,  1804,  to  8rd  Mardi,  fourth  nionth,  820.10.  As  between 
the  sub-tenants  or  occupier^,  Renau»!  &  Co.  and  Curry  Bro- 
thers &  (,'0.,  there  appears  to  liave  been  no  fraud  or  shirking 
of  the  engagement  of  the  former,  but,  on  the  2nd  Mardi,  180"), 
the  landlord,  Hoo<l,  issues  Naisie-giu/erie,  against  his  tenants. 
Curry  Brothers  &  Co.,  for  three  quarters  of  rent,  due  to  liini 
up  to  tirst  Feb.,  18()5.  The  service  is  of  2nd  March,  1805.  His 
tenants,  who  received  the  sub-rent,  but,  dishone.stly,  withheld 
tlieir  rent  from  their  landloi-d,  allow  judgment  to  go  again.st 
thein  by  default,  upon  which  exécution  issued,  and  the  sub- 
tenants' goods  were  proposed  to  be  niade  responsible  for  the 
dishonesty  <jf  Curry  Brothers  &  (Jo.,  and  for  the  négligence  of 
the  landlord  hiinself,  in  allowing  the  rent  to  run  over  to  the 
2nd  March,  1805.  When  the  writ  issued,  on  the  2nd  Mardi, 
there  was  no  storage  due,  the  paynient  for  the  month  up  to 
the  3rd  Mardi  liaving  been  paid  by  Renaud  &  Co.  Renaud 
&  Co.  oppo.sed  tliis  appropriation  of  their  goods  for  Curry 's 
rent  and,  .setting  out  tlieir  sub-tenancy  and  their  payinents 
niade,  offer  their  rent,  as  per  their  agreement,  for  what  was 
due  from  3  March,  8-'iî).()<),  for  storage  to  Ist  May,  1865.  The 
opposition  dated  29tli  April,  l^(i5.  They  consign  and  ask 
inainlevée.  The  landlord's  power  to  fi(iisir-;fn(jer  the  effects  of 
the  sub-tenants  results  from  their  occupation  of  the  premi.ses, 
because  there  is  no  contract,  express  or  iniplied,  between  the 
sub-tenant  and  the  landlord,  nor  is  the  sub-tenant  Iwmnd  to 
know  any  landlord,  but  his  own  immédiate  landlord  from 
whom  he  sub-lets;  the  original  landlord  cannot,  therefore, 
however,  be  in  any  better  position  than  the  immédiate  tenant, 
the  original  les.see,  and  is  bound  by  the  contract  between  the 
latter  and  his  sub-lessee,  and,  therefore,  the  article  of  the  Cus- 
toin  102,  which  régulâtes  tins    matter,   whilst  it  allows  the 
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(jarferie  of  the  sub-tenant's  effects,  gives  hiin  tlie  privilège  of 
their    uuiinlecée,  upon  pay nient  of  whatsub-rent  niay  be  due, 
or  upon  proof  that  it  has  been  honestl^'  paid  by  tlie  sub-ten- 
ant  before  the  (fiKjerie.  I  say,  honexthj  paid,  to  meet  the  pro- 
vision of  the  Fr.  Code  de  Proc.,  820  ;  Code  Civil,  1758,  adopted 
irito  our  Code,  No.  1039.    ''  The  under-tenant  is  hehl  towards 
the  principal  lessor  for  the  aniount  only  of  the  rent  which  he 
may  owe  at  the  tinie  of  seizure.  He  cannot  set  up  paymevts 
vuide  in  adranec."  6  Carré  &  Chauveau,  par.  2803,  art.  820. 
"  Les  painients  sont  réputés  faits  par  anticipation  toutes  les 
"  fois  (ju'ils  ont   été  effectués  contre  les  clauses  du  bail,  on 
"  contre   l'usage  des  lieux,  chaque  fois,  en    un  mot,  disent  let' 
"  auteurs  du  praticien,  qu'ils  parais.sent  avoir  été  faits  à  des- 
"  sein  d'enlever  au  propriétaire  le  jçage  et  la  sûreté  que  la  loi 
"  lui  confère.  Ici,  au  reste,  dans  tous  les  cas  de  cette  nature, 
"  c'est  à  la  sagacité  des  juges  à  pénétrer  dans  la  conscience 
"  des  sous- locataires  ou   fermiers,  et  à  apprécier  leurs  titres, 
"  pour  savoir  s'il  y  a  véritaV)lement  fraude  de  leur  part,  et  dans 
"  le  doute,  il  faut  présumer  que  le  paiement  (;st  sincère,  sui- 
"  vant  l'axiome, //•««««  non  jiTii'sinnUiir.  (Cette  opinion  est  in- 
"  contestable.)  "  See  also  4  Carré,  pro.  Civ.,  édit.  belge,  art.  820, 
p.  501,  where  the  alxive  is  copied  Verbatim.  And  see,  also,  2 
Thomine  Desniazures,  p.  417,  under  art.  820.    He  comments 
as  follows  p.  946  :    "  L'art.  1753  du  C.  C.  porte  que  le  sous- 
locataire  n'est  t.;nu  envers  le  propriétaire  que  jusqu'à  concur- 
rence du  prix  delà  sous-location, dont  il  peut  être  débiteur  au 
moment  de  la  saisie  ;  et  qu'il  ne  peut  être  inquiété  pour  les 
paiements  (ju'il  a  faits  en  exécution  de  son  bail  ou  de  l'usage 
des  lieux,  que  seulement  il  ne  peut  opposer  des  paiements  faits 
par  anticipation.  Le  Code  de  Proc.  interprète  cette  disposition 
en  ce  sens,  (jue  le  sous-locataire  pourra  demander  mainlevée 
.le  ses  meubles  saisis  en   remplissant  ses  obligations  person- 
nelles ;  ainsi,  il   n'est  pas  nécessaire  (|ue  le  propriétaire  agisse 
.lirtctement  contre  le  sous-locataire  ;    il  n'est  pas  obligé   de  le 
connaître  ni  de  changer  de  débiteur;  il  a  droit  de  snisir-gager 
les  meubles  étant  dans  sa  niaison,  sans  s'embarra.sser  de  celui 
à  (|ui  ils  peuvent  appartenir  ;  il  ne  résulte  de  l'art.  1753  et  de  cet 
article  rien  autre  chose,  sinon  que  le  sous-locataire  peut  obte- 
nir mainlevée  de  la  .saisie-gagerie,  pour  ce  (|ui  le  concerne,  en 
offrant  de  pujfer  à  jtro  port  ion  de  ce  (pCil  oecupe,ou  en  jtii*ti  fiant 
qu'il  a  payé  sanx  fraude  et  hhiih  anticipation."  See,  al.so,  the 
article  of  the  Custom,  as  explained  in  2  (ir.  Cou.  de  Perrière. 
The  Plaintiff's  counsel  has  forgotten  to  apply  the  exception 
in  favor  of  the  sub-tenant,  and  it  has  also  occupied  the  atten- 
tion of  the  Superior  Court.  The  Opposants,  Renaud  &  Co.,are 
lii)ne.st  in  this  transaction  throughout,  the  payment  of  the  last 
iiionth  to  3rd  March  has  nothing  fraudulent  in  it,  and  tiieir 
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otter  is  ail  tli»*y  could  ivqnirc  to  pay,  to  secure  mdivleré.e  of 
tlit'ir  j^oods.  Tilt*  jinl^nncnt  ni'  the  Superior  Court  is  iiot  cor- 
rect, it  imist  ho  revorsetl,  the  Opposants  inust  he  inaintaiiUMl 
in  their  opposition,  and  i*n(r/(/rr'eV' grantcd,  and  the  aniount 
consii^ned  ordercd  to  he  paid  to  Plaintitî",  with  costs  to  Oppo- 
sants iji  hoth  Courts.  The  judgnient  in  appeal  is  in  the  fol- 
lowin^  ternis:  "  The  C^oui't,  eonsi<le)'in<^  thnt  the  ^oods  and 
nierchandise  s<ized  and  attaehed,  in  and  upon  the  warehouse 
and  promises  of  Respoiuh'nt,  were,  at  the  tiiiie  of  the  seizure, 
the  propi'rty  of  A])))ellants,  an<l  had  heen,  hy  thein,  plaeed 
thei-ein  foi-  toniporary  stoi-a<^e,  nnder  a^'reenient,  at  a  certain 
rate  therefor,  hy  Appellants,  with  the  tenants  of  Kespondent, 
in  occupation  of  the  said  warehouse  and  preinises,  for  the  pur- 
poses  of  sucli  storai^e  ;  considerintj  that  the  privilège  of  Kes- 
pondent, as  proprietor  of  the  waivhouse  and  promises,  for  rent 
accruofl,  du(!  to  hiin  and  unpaid  hy  his  tenants,  at  the  tiine  of 
the  seizure  and  attachiiioiit,  did  not  affect  the  said  «^oods,  ex- 
cept  for  tlu'  aniount  of  sucn  storui^e  lute  as  niij^ht  he  lefr»illy 
duo  hy  Appellants  to  the  tenants  :  considerinfir  that  Appel- 
lants did  tendor  an<l  oHor  to  Kespondent,  hy  their  opposition, 
the  suuj  of  îi*3!).()(i,  for  storago  rate  to  accrue,  due  by  theni  sinco 
the  seizure,  ail  tho  provious  stoi"af]fo  rate  accrue<l,  havin^  heen 
])aid  hy  Appellants  in  ^ood  faitli  to  the  tenants:  considorini,' 
that,  in  tho  jud^niient  of  the  Circtiit  C'ourt,  renderod,  at  Mon- 
tréal, on  the  20tli  of  Decenihor,  1(S()(),  thei-e  vvas  orror,  dotli 
reverse  and  set  asido  tho  said  Judgniont,  and,  proceedin!^  to 
rondor  such  judi^niont  as  the  Circuit  Court  should  hâve  ron- 
ilorod,  dotli,  for  the  causes  aforosaid,  niaintain  the  said  tendor 
so  inade  to  Uespondent  liy  Appellants  of  the  suni  of  S.SÎ).0(), 
for  storaije,  to  accrue  as  aforosaid,  and  doth  disniiss  the  con- 
testation raisoil  hy  Kespondent  to  the  opposition  of  7Vpj)eI- 
lants,  ai.d  doth  grant  iiMiivh'vée  to  theni  of  the  seizure  and 
attachnicnt  of  thoii'  j^'oorls  and  nierchandise.  (12  J.,  p.  lî)7.) 

Lki'.laxc,  Cas.sidv  &  Lkhlanc,  for  Appellants. 

Dav  tir  Dav,  for  Kospondonts. 
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RENONCIATION  OF  A  TESTAHENFART  EXECDTOR. 

SriEuiou  Court,  In  Cuamheus,  Montréal,  (Ith  .luly,  ISOH. 

Coram  MoxK,  J. 

In  tlie  niatter  of  the  will  of  th»'  late  \Vll-l.l.\M  Yl'l.E,  (U'C  ased, 
(ivd  The  HevEUEND  .IosEIMI  liHAITHWAITE,  (o-Kxecutor, 
Petitioner. 

Jleld :  'J'iiat  tlie  tcstniiu'iitiiry  (^xeciitor,  wlio  luis  acci'ptfMl  ilm  ollice 
l'uii  rcnouiu'u  it,  on  the  iiutliori/iitioii  oi' ii  judgc,  for  Bullirient  caue-o; 
llie  hoirs  iind  legatees,  and  otlici  l'.xeciitors.  Ix'iiijr  i)n'.H(Mit(irdnly  calh'd  ; 
and  tliat  nid  ujre  is  u  good  reasoii  forsuch  lenoiicialidii.  ('.  Code  of  !.. 
Canada,  art.  iHl. 

The  allégations  of  tlu;  pt-titionei-  weri' :  "  Tliat,  at  Cliaiiihly 
on  tlu'  fourteunth  day  of  May,  Is42,  William  Yiile,  of  (Jlianihly, 
Iliade  liis  lastwill  and  tcstainent,  leavin^  certain  hecpicsts  and 
ii'ii^acies  therein  ment loncd,  and  appointed  :  Fliilo  Letitia  AhIi, 
lii.s  wife,  John  Yule,  his  son,  Richard  Hrock  Hatt,  his  son-in- 
law,  William  IMonderleath  Christie,  and  your  petitioner,  or  any 
two,  and  the  survivoi's  and  sur\  ivor  of  them,  his  tiduciary 
trustées  and  executoi's  and  executor.  And  your  petitioner 
further  represents  that,  in  and  hy  the  said  last  will,  William 
Vule  declared  and  directed  that  his  trustées  and  executors,  and 
tlieir  respective  heirs,  executors,  and  curators,  should  he  char- 
j^'ed  and  cliari^reahle,  on!y,  every  of  tliem,  for  and  with  his  res- 
])ective  receipts,  paynients,  acts,  and  wilful  defaults,  and  not 
otherwise,  ami  shall  not  Vie  char^iid  or  charf^eable  with  or  for 
any  suni  or  sums  of  money  other  tlian  such  as  shall  actually  aiid 
re.spectively  corne  to  his  and  tlieir  liands,  hy  virtue  of  his  will, 
iior  wi  h  or  for  any  loss  or  daina^'e,  which  may  happen  in  and 
fihuut  the  exécution  of  ail  oiaiiy  of  the  trusts  tliereb}'  in  them 
ii'posed,  without  his  or  tlieir  respective  default.  And  your 
petitioner  inrther  represents  that  William  Yule,  on  the  seveiith 
day  uf  .Si'ptember,  l<S4.'i,  at  Chamhly,  made  a  codicil  to  his 
last  will,  makin^  certain  dispositions  and  hetiuests,  in  somo 
niannei"  and  to  some  exteiit  altei-inj^  his  last  will.  And  péti- 
tion further  saitli  that  William  Yule  died,  at  Chamhly,  on  or 
aliout  the  eii«htday  «)f  Sejiteinher,  \H4'i  ;  that  your  petitioner, 
toifether  with  Philo  Letitia  Ash  and  Kichard  Hrock  Hatt,  on 
the  eleventh  day  of  Novemher,  executed  a  jiower  of  attorney 
iii  favor  of  their  co-executor  and  trustée,  John  Yule,  to  mana^e 
tlie  atiiiirHof  the  estate  ^enerally.  And  your  petitioner  further 
saitli  lie  did,  in  no  manner  or  way,  meddle  or  interfère  with 
tlie  manajfemeiit  of  the  estate  ;  that  lie  lias  received  no  moniesi 
'"'loii^dn^'  thereio,  and,  conse(|Uently,  kept  no  accounts  and  is 
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i 11  possession  of  no  voucliors  ;  tliat  John  Yulu  has  proparcd 
an  aceount  which  lias  bewii  uxauiined  by  James  ('ourt,  and  is 
believed,  by  your  petitioner,  to  be  satist'actory,  and  tbat  said 
aceount  bas  been  prepired  for  a  loni^  period  of  tiiiie,  and 
ottered  to  tbe  interested  parties  for  exaniiiiation,  and  no  objec- 
tion, to  the  knowledge  of  your  petitioner,  has  been  iiiade 
thereto."  That  your  petitioner  never  conteniplated  acceptin*^ 
any  responsibility  in  this  niatter,  and  V»elieve.l  that  he  was 
acting  nierely  as  a  friend  of  the  faniily.  That  your  petitioner 
has  reaclied  an  advanced  period  of  life,  and  is  subject  to  ill 
health,  and  that  it  is  utterly  impossible  for  liim  to  dévote  any 
time  to  the  active  discharire  of  the  duties  of  an  executor  and 
trustée.  And  your  petitioner  further  saith  that  tliei-e  ai'e  iiow 
in  certain  banks  of  this  city,  dividends  vvaiting  the  action  of 
the  trustées  and  executors,  and  that  it  is  absolutely  necessary, 
in  the  interest  of  the  legatee»,  that  the  dividends  should  be 
withdrawn  and  applied  to  the  payment  of  the  several  legacies, 
and,  for  that  purpose,  your  |)etitioner  is  désirons  of  being  dis- 
charged  from  the  duty  and  office  of  an  executor  and  trustée, 
under  the  said  will  and  codicil,  in  order  that  the  otlier  sur- 
vivinjjf  executors  and  trustées,  or  executor  and  trustée,  may  be 
enabled  to  discharge  the  trust  duties  and  obligations  imposed 
upon  them  by  the  said  will  and  codicil.  Wherefore  your  peti- 
tioner respectfully  prays  that,  by  an  order  or  judgment  to  be 
pronounced  in  the  above  matter,  by  the  Honorable  Judge,  the 
Rev.  Joseph  Braithwaite  may  be  declared  to  hâve  desisted 
from  the  charge  and  office  of  co-executoi"  and  trustée,  an<l, 
henceforward,  that  he  lias  ceased  to  be  such  co-executor  and 
trustée,  and  that  he  be  relieved  and  discharged  from  the  duties 
of  such  co-executor  and  trustée  for  the  future,  and  that  he 
may  be  declared  to  be  discharged  and  free  fi'om  any  liability, 
for  the  act  and  acts  in  future  of  the  party  or  parties  who  may 
administer  the  estate  and  property  of  William  Yule." 

H.  Stlaut,  Q.  (,'.,  presented  tlie  pétition,  which  was  sup- 
ported  by  the  affidavit  of  the  petitioner,  and  notice  of  the 
pétition  had  been  given  to  the  parties  interested.  Counsel  cited 
Civil  Code  of  Lower  Canada,  art.  91 1. 

MoNK,  J.  :  "  Having  seen  and  examined  the  foregoing  and 
above  written  pétition,  and  the  affidavit  in  support  thereof, 
and  no  objection  having  been  made  to  the  said  pétition,  I,  the 
undersigned  judge,  do  graiit  the  conclusions  of  the  pétition 
and  déclare  the  Révérend  Joseph  Braithwaite  to  hâve  desisted 
from  the  charge  and  office  of  co-executor  and  trustée,  and, 
henceforward,  that  he  has  ceased  to  be  such  co-executor  ami 
trustée  for  the  future,  and  he  is  hereby  declared  to  be  dis- 
charged and   free  from  any  liability  for  the  act  and  acts  in 


w^ 


DE   LA    PROVINCE   DE   (QUEBEC. 


429 


proparctl 
rt,  aiul  is 
tbiit  saitl 
time,  JViul 
no  obJL'C- 
een   iiuule 
acceptiiig 
at  he  was 
petitioncv 
bject  tu  ill 
levote  any 
ecutor  ami 
1-e  ave  now 
,c  action  (»t' 
nccossary, 
,  sho\il<l  be 
i-al  lej^acios, 
f  beinji;  dis- 
and  trustée, 
;  other  sur- 
stee,  may  be 
ons  iiuposetl 
•e  your  poti- 
lirment  to  be 
c  Judjïe,  t\w 
ive  désiste»! 
trustée,  and, 
;xecutor  and 
m  the  duties 
and  tbatbe 
uiy  liability, 
ies  vvho  nuiy 
lie." 

;h  was  sup- 
uotice  of  tlie 
Jounsel  cited 

jregoinff  an<l 
iport  tbereof, 
jtition,  I,  tbe 
■  tbe  pétition 
luive  desisted 
]  trustée,  and, 
Jexecutor  and 
leJ   to  be  dis- 
It  and  acts  in 


t'utun?  of  the  party  or  parties  who  niay  aihninister  to  thc 
ustate  and  property  of  Willian»  Yule."  (12  J.,  p.  207,) 
H.  Stuauï,  Q.  C,  for  petitioner. 


ATTACHMENT  BT  OARNISHHENT. 

Cou  UT  Oh"  Review,  Montréal,  28th  Deceniber,  18G7. 
Coran»  Mondelet,  J.,  Beuthelot,  J.,  Monk,  J. 
Lynch  vs.  Ellice,  &  Divers  T.  S. 

Jldd:  Tliat,  in  the  case  of  an  attaohnient  before  jiidgnii'nt,  <»»  inoin 
tierce,  the  omi88if)n  to  state,  in  tlie  aflidavit,  tiiat  the  Défendant  wsis 
"  piTSonally  "  indebted  to  the  Plai nti fi",  and  to  state  also  the  canse  of 
(lei>l,  and  that  tlie  Défendant  liath  or  iiad  an  intenl  to  defratid  his  cre- 
(litors,  and  the  l'hiinlitf  in  particnlar,  is  fatal,  and  that  t)ie  attaeiiment 
in  such  case  will  be  qnashod  on  motion.  (1) 

This  was  a  hearinjy  in  review  of  a  jud^nient  rendered  by 
the  Superior  Court,  at  Beauharnois,  on  the  eijçht  day  of 
November,  1867,  granting  Defendant's  motion  to  quash  the 
writ  of  uttachnient  issued. 

Rouekt.son,  Q.  C,  for  Plaintift':  The  writ  was  issued  on  the 
"28th  Septeinber,  1807,  and  was  niade  returnable  on  the  30th  of 
Xoveniber  foUowing.  A  large  nuniber  of  garnisheeswere  nameil 
in  the  writ.  On  the  7th  of  November,  Défendant  presented  a 
pétition,  praying  that  the  writ  be  ordered  to  be  returncd  forth- 
with,  which,  by  judgment  of  the  8th  November,  was  ordered  to 
be  returned  on  the  13th  of  that  inonth,  which  wjis  accordingly 
done  and,  on  the  18th  of  November,  a  motion  wjw  made  to 
(|uash  the  writ,  wliich  motion  was  granted  by  judgment  of  the 
lôth  November,  now  brought  up  in  review.  The  grounds  of 
the  judgment  were  :  1.  The  omission  in  the  aflidavit  of  the 
Word  "  Personal  "  as  to  the  indebtedness.  2.  Because  the  cause 
<»f  the  indebtedness,  or  the  grounds  of  action,  were  not  .set  up 
in  the  aflidavit.  3.  That  the  aflidavit  did  not  allège  "  that  the 
Défendant  hath  or  had  an  intent  to  ilefraud  his  creditors, 
and  the  Plaintifl'in  particiilar."  On  the  first  ground,  as  to  the 
omission  of  the  word  "  personally,"  it  is  snbmitted  that  it  is  not 
neces.sary,  either  by  tiie  Code  of  Procédure,  or  by  the  statute 
previously  regulating  S(îizures  en  muin  tierce,  to  use  that  word 
in  the  aflidavit.  The  word  "  personally  "  is  not  u.sed  in  the 
foriu  of  aflidavit  provided  by  the  Con.  Stat.  of  L.  C,  chap.  83, 
sec.  4(i,  p.  717.  It  is  used  in  thc  case  of  (irret  nhnple,  in  the 
NS-itli  article  of  the  Code  of  Pi'ocedure,  but  this  article  does 
Mot  apply  to  seizures  en  main  tierce,  which  are  governtd  by 

(I)  V.  art.  834  et  Sa.-)  C.  1'.  C. 
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article   N.'^."),  n\u\   tlic  Ht-otioiis   thert'in    retern-d  to.   'riic  wuni 
"  pcisotially  "   is   rt'(|uir('(l    in   case  of  capian.    Tlic    art.    SôM 
statfs  tliat,  in   cases  of  sci/nn-s  in  tlir  liands  of  tliinl  partii-s, 
tlif  writ  is  clotlu'd   witli    tlic  t'ornialitics  of  onlinary   wiits, 
"  and  is  snlijcct  to  tlic   provisions  of  arts.  M.'}S,  s:}!>,  H4(),  .S42, 
(S45,  (S4(i,"   l)Ut  notiiin^  is  said  of  its  lieini^  Hulijt'ct   to  tlic  art. 
.S:{4.  Ilcncc,  tilt'  Code  doi-s  not  rcrpiin»  tlic  Word  "  pt-rsonally." 
'l'Iit'  art.  'Sô.')  st'cnis  to  contnnplatiî   writs  against  thc   Dfft-n- 
dant  of  on-i'f  niin/df,  and   writ  of  (funiin/mieiit   Ix-ing  takt-n 
tof^t-'tlu'r  l)y  oiK-  îiitd    thc  saine   writ,  and    not  ca.ses   like   tlie 
j)roscnt,  wlicrc  no  arirt  Kiniitln  lias  becn  taken.  Tlie  writ  of 
sei/uro  en  main  lierre  i.s  Icft  undcr  tlic  provisions  of  tlic 
Consolidated    Statntes,  cliap.   iS;{,  ,sec.  4(i,  or,  at  least,  if  undcr 
the  art.  <S.')5,  th»,'   writ  niay  lu-  taken  alone  witliont  an  orri't 
.si//(/;/r.   Tlio  art.  H'M  is  not  nicntioncd  or  i-eferred  to  as  govcrn- 
in<i;  seizures  en  iiidin  tierce,  but  thc  other  articles  nicnti»Mied 
in  it,  none  of  which  rccpiire  thc;  woid  "  personally  "  to  hc  uscd 
lis  (jualifying  the  indchtedness.   The  argument  froni   tlic  ar- 
ticle on  (  'apias,  C'ode  of    l'i'occdure,  art.  7i)H,  i.s  not  applied  to 
Hciznrcs  en  uni  in  tierce,  iior  is  thc  provision  of  art.  kX\  to  hc 
applied  to  theni.  It  will  lie  secii,  froni  thc  forni  No.  4.5,  in  thc 
C'ode  of  Proccdui'e.  which    applics  to  writs  taken  bcfore  coiii- 
iiiis.sioners,  that  the  vvord  "  per.sonally  "  is  not  used,nor  is  it 
uscd  in  thc;  Con.  Stat,  chap.  (S.'{.  .sec.  4().  As  to  the  nccessity  of 
.stating   the   cause   of  indchtedness   in  the   aHidavit,  the  case 
relied    on    is  that  of    lienatielil   a/jr^  IF/zir/f/*,  5  L.  C  .1.,  44,  !) 
ti.  J.  Il  Q..  p.  12  et  14  A',  j.  Il  Q.,  p.  814,  which  is  an  i.solated 
case.  Hesiiles,  it  was  a  case   of  (irf't  simple,  and  not  a  sei/,ure 
en  mdin  tierce,  nor   lias  thcre  heen  any  jud^nient  in  appcal, 
aanctioninj^    such     a    jufl^nncnt,    which    nianifcstly     i.s    not 
sanctitjned   hy  the   words  of  the  statutc.    The  law   rc(piircs 
onlv  an   atîidavit  of  indebtedncs.s,  tiie  cause,  origin  and   cir- 
cuinstances  of  the  dcht  are  rcipiired,  as  in  a  case  of  capias,  hy 
the  cHect  of  certain  jud^nicnts  to  that  cH'cct.    It  is  suînnitti'd 
that  tlie   ;>rd  ground   of  tlu^  judgnient,  that  the  attidavit  did 
not  state  that  the  Défendant  intended  tt)  «lefratid  liis  creditors, 
an<l  the   l'iaintifi"  in   particular,  in  not  wcll  founded.  The  aHi- 
davit States  that  the    Défendant   "  was  iininediately  alK)ut  te 
secrète  his  estatc,  dchts  and  etlects,  with   intent  to  dcfraud 
déponent  and   his   creditoi'.s."  Thcre  is  .soine  auibiguity  as  to 
whose  creditors  thc  word   "  his  "  applics,  but,    if  J)ofen<laiit 
intended   to  defraud    l'Iaintiff',  it  is  sutHcient  to   warrant  tlii' 
issuing  of  the  writ  :  thcn,  thcre  were  other   niattcrs  alleyed, 
that  the  Défendant  had  no  domicile  in  the  Dominion,  that  lie 
had  .sold,  and  is  iinincdiately  about  to  transfer  and   sell,  his 
rcal  and  per.sonal   propcrty  in  the  Province  of  Québec,  "  witli 
intent  aforesaid."    Kven  in  the  case  of  iUiina»,  îirt.  7f)H,  C'ode 
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ut'  l'roccdiirc,  ail  iitli'liu  it  tlnit  tlic  i  )crt'inlaiit  !>  iiliuut  to  loivf 
'  witli  intcnt  to  (IcFiaud  liis  crcilitois  iii  ^jcncral,  or  tlic 
l'IaiiitiH' in  particular,"  is  sutHcimt.  An  additioiial  yiduml  for 
(|nasliiii<^  tlif  sciznit'  \vi\h  set  fortli  in  tlic  motion,  luit  is  iint 
Iliade  a  ^roiind  of  tin-  Jiid;^iiit'iit,  naiiicly,  tliat  tlic  l'IaiiitiHdocH 
Tiot  swcar  tliat,  witliont  tlic  licnctit  ol'  writ  of  attaoliniciit, 
sdiHic-tirrr/,  Itcforc  jiidi,'inciit,  lie  vci'ily  l>clicvcs  lie  will  lose 
liis  délit  or  Hiistain  daniujj^e.  Tlie  atlidavit  states  "  tliat,  witliout 
tlic  liencHt  of  a  writ  of  attacliiiient,  saisle-drri't  lieforc  indij- 
iiuMit,  to  attacli  itc,  lie,  tlic  déponent,  ii'ill  losc  liis  délit  a  ml 
siisfti.in  daiiui;^fe,"  woi'ds  wliicli  inclnde  tliosc  uscd  in  tlio 
law,  and  are  used  not  as  a  niattcr  of  Itclief,  l)Ut  as  a  statc- 
iiient  alisointo,  and  in  tlic  vovjinxt'ur  foriii  and  wliicli,  it 
is  suliiiiittcd,  fully  coinpiy  witli  tlie  statutc.  Another  cpics- 
tion  ariscs  wlietlier  tlic  (Vide  autliorizcs  tlie  Jnd^c  or  onlcr 
tlic  writ  in  (|Uestion  to  bc  roturncd  bcforc  the  rcturn  diiy. 
Tlic  art.  <S()')  provides  tliat  tlic  writ  of  i^arnisliincnt  iiiay  lie 
contcsted  in  tlic  nianner  ])rovidcd  for  tlie  writs  of  ctijnds, 
tliat  is,  hy  a  pétition  to  tlic  court  or  to  a  Jud<;c.  Herc  tlie 
recoursc  is  ur;^ed  Ity  motion  and,  licsidcs,  tlie  art.  N'JO,  wliicli 
antliori/es  tlic  immedialc  r(!turn  of  a  writ  of  cupias,  js  not 
!ip[)lieal»lo  to  the  wi'it  of  ytniKic-arr't,  nor  lias  tlic  practico 
prcvious  to  tlie  Code  sanctioncd  tlic  rcturn  of  writs  of  attaeli- 
iiieiit  lieforc  the  rcturn  dny.  Attention  is  al.so  dirocted  t()  tlic 
jitKdavits  fyled  on  the  part  of  l'IaintiH',  to  sliow  tliat  certain 
of  the  (ici'K-sdIsis  had  not  liceii  scrvcd  at  the  timc  tlic  origi- 
nal writ  was  returned  into  court.  Aftcr  the  writ  liad  hcen 
returned  no  service  could  validly  lie  madc,  the  SlicritI'  no 
loiiLfcr  liavin^  any  authority  under  the  wi'it. 

Hnciiii:,  <^).  ('.,  for  Defcndiint  :  The  action  of  l'IaintiM  wiis 
coiiimeiK'cd  li\'  a  sfdxii'-ti rr'l  lief<ii'e  judiiiiicnt,  tlierc  lieinu' 
sdiiic  two  huniired  «farnishecs  naiiicd  in  the  writ,  most  ol' 
wliom  hâve  hcen  scrvcd.  'l'Iie  l'Iaintiff  iiiadi-  his  action,  wliicli 
was  institutcd  on  tlic  2.Stli  Sept,  last,  rctnriiiilile  on  the  .'{Otli 
No\ cnilici",  and,  although  ai!  tlie  parties  who  could  oc  scrvcd, 
liad  hcen  .scrvcil  In-forc  tlic  Ist  of  tliat  montli,  Piaintilf  icsist- 
ed  iin  application  nuule  hy  Dcfcmlant  to  hâve  the  writ  re- 
turnc<l  beforc  the  rcturn  day  tixcd.  Howevcr,  in  accordancc 
w  ith  the  plain  rulcs  of  law,  l'IaintiH' was  eompellcd  to  antici- 
jiatc  tliis  lonn'  delay  and  did,  in  ftu't.  rcturn  tlie  writ  on  the 
IMth  day  of  Novcmlier  last.  On  tliat  day,  Défendant  iiiovcd 
tliîit  the  writ  of  .s(n',sjy'-r//vyV  hc  (piashcd,  on  the  f^roiind  of  tlie 
iiisutîiciency  of  the  aîiidavit  upon  wliieh  it  was  issued.  It  is 
t'roiii  the  judf^fnicnt  rcndcred  on  the  lôth  Novenibcr  last, 
i|iiashing  the  writ,  and  froiii  that  tmly,  tliat  Plairitiff"  lias  now 
iiiscribe(|  for  the  hcaring  in  rcvicw.  The  law  retpiiics  {Code. 
(/<■  l^rncédvrc,  arts.  (S.'U  et  cSôf))  before   a   l'iaintitl'  can    ob- 
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tilin  a  writ  of  (ii'n't  ni laple  or  sai^if'-arri't  bcfon-  JiKlgiiieiit, 
thiit  an  iiffiiluvit  niii.st  ho  tyletl  "  esfdhliH/iiDij  tluit  tin;  Défen- 
dant in  fii-rsunull !/  in(l»ïl»tt'(|  tu  tltc  IMiiintiff'  in  a  suni  fxciîctl- 
in^  fivf  dollars,  &(•."  Articl»;  iS^U  dirt'crs  froni  tho  pri-vious 
«tatntory  cniicttni'nt  (('t)n.  Stat.  L  C,  cap.  >s;{,  sec.  4<i,  p.  717,) 
in  usin^  tin;  word  "  pcrsonally  ;  "  thc  Code  de  l'rocédnru 
having  tnade  tlie  re(|nirenu'nts,  in  an  atfidavit  for  sdisii'-iwrf'f, 
as  to  Personal  iiwlelitedness,  to  correspond  witli  tlio.se  e.sta- 
Itlished  for  tlu'  writ  of  (-((plos.  (Coile  de  l'ioct'dnre,  art.  7!»H.) 
This  assimilation  of  tlie  law  niakiis  tlie  décisions  requirin^  a 
j»'i'Xinud  ilcht  to  lie  clearly  -^t^t  fortli  in  an  atHdavit  for  i'ujiltin, 
applicables  to  this  case  upoii  the  motion  to  <|uash.  Tlit;  law,  as 
well  as  the  constant  jui'ispi'iidence  of  the  countiy  for  miuiy 
yi'ars,  re(|uires,  in  an  atlidavit  snch  as  that  now  in  ipiestion, 
clcar  and  distinct  allej^ations  sliowin^  :  1.  Tliat  thc  deht 
claimed  is  a  personal  deht  of  the  Défendant.  2.  Tlie  cause  of 
action  with  rea.sot'iahle  certainty.  Thc  atlidavit,  in  the  cas(!,  is 
singularly  defectivc  in  thèse  respects,  for  thei-e  is  a  total 
omission  of  any  allégation  that  the  Défendant  is  "  per.sonally 
indehted,"  as  well  as  of  any  thin^  to  point  ont,  even  in  tlie 
va<(nest  manner,  the  cause  of  action.  I.  The  décisions  of  oiir 
c<iurts,  for  the  past  seventeen  years,  hâve  heen  uniforin  in 
re(|uirin^  j;reat  strictness  in  attidavits  for  (•(«/>|l'(^s,  issned  undt  r 
I2tli  Vict.,  cap.  +2,  sec.  2,  the  ternis  of  wliich,  as  hefore  stated, 
are  i<lentical  with  arti«de  H'.H  of  tlie  Code  de  l'roeédure,  as  to 
the  allégations  that  the  Defe-ndant  is  iii-rKiiindl//  indehted  to 
the  Flaintitt".  The  Hrst  décision  was  that  rendered  in  the  case 
of  (UdlibvrI  vs.  Jidnrit,  wliere,  followini^  the  rnliiijj;  in  thc 
Kn^dish  ouses  cited  in  thc  report,  Dnval,  ,f.,  said  :  "  In  this 
"  case,  a  iiiost  iiiipoi'tant  omission  lias'  occun-ed  in  the  vi-iy 
"commencement  of  the  aftidavit.  It  is  iiot  stateilthat  the  Di - 
'■  fendant  is  iicrsondUi/  indehted  to  the  FMaintitf,  although  the 
"  Statute  expressly  mentions  the  word  ;  and  wlieii  I  view 
"  that  omi.ssion,  in  conjunction  with  the  otliers  referred  to  \>y 
"  the  Défendant,  it  is  inipossihle  not  to  feel  the  full  force  uf 
"  LonI  Kllenhoroujîh's  lan^na^e  in  the  case  of  Tifi/lor  vs. 
"  Forhf's,  cited  hy  Défendants  counsel.  It  is  ah.solutely  neces- 
"  .sary,  not  only  that  Defemlants  should  he  <;uarded  aj^aiiist 
"  perjury,  but,  al.so,  that  no  nii.sconception  of  the  law  should 
"  exist  in  the  mind  of  thc  person  wlio  niakes  the  atiidi' 
Jud^e  Meredith  remarked  that:"  perhaps  the  omission  ■ 
"  Word  persoually  niij^ht  not  hc  fatal  to  the  afhdavit,  \\  i 
"  otherwi.se  t^ufficiciilly  shi  irn  tlicvrl n  that  the  cau.se  of  aei  i  ' 
"  was  personal."  The  case  <lid  not,  it  is  truc,  turn  wli<ill_^ 
upon  the  omission  of  the  word  '  per.Minally,"  hut  hotli  the 
Honorable  Judges  were  of  opinion  that  the  délit  must  1"' 
sliown  to  be  a  personal  one.  'J'iie  next  case  is  that  of  Alc.i'ii n- 
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(ler  vs.  Mi'Liii'liUin  (I),  (D.w.Smitm  and  HAi>(ii,EY,.I.F.),  wlicns 
tilt!  only  (It't't'Ct  in  tlu;  aMiduvit  was  tlii'  omission  of  tlu(  word 
,,  jtfVHoimlhj,"  and,  yct,  itH  abscncf  was  licld  to  l»o  fatal,  and 
tlio  riipinH  was  (|uasli('d.  Tlu'  (tnly  case  in  a  contraiy  senw!  is 
tliat  oi"  Liniii>fit)ii  vs.  Siiiil/i,  dcciilcd  at  (.^ncltcc  (2),  wlicn-  tlio 
porsoiial  indflitcdnt'ss  ol'  tlic  Dclfudant  Ix'in;^  otlu-rwiso  ch'nr- 
ly  slic'wn  in  tlie  atlidavit,  tlif  oniissitjn  of  tli<'  Word  "  per.soii- 
idly  "  was  licld  not  to  Im'  fatal.  2.  Ail  tlie  cases  citcd  a^rctî  in 
dcclarinj^  tliat  tlu-  uHidavit  nmst  disclosc  tlu;  cause  of  action, 
and  tliat  sucli  can.se  of  action  iiiust  hc  jwi'simal.  VVIiere  tlio 
can.sc  of  action  is  partially  Itut  iniiKîifectly  stated,  tlic  writ 
will  Itu  (|Uaslied.  In  tlic  ca.sc  of  Ciithhfrt  v.s.  lidnrft,  cito<l  abovi>, 
tlic  oniis.sion  to  statc  tliat  tlic  Ijoanl,  lod(>'in;r,  and  clotliinji' 
were   furnishcd  to   tlic  Dcfcnilant  hi/  the  Pldliitl^',  wcrc  lu'ld 

(I)  I-ii  Mci'tioii  (U'iix  tlii  i'lia|i.  4'J  (leH  StiitiitH  du  Caiiiula  de  1840,  1*2  Viat., 

l'iintuiiiiit  IcHdiHiKiMitioiiH  ^4ui\llllt(■H  :  "  Il  iieHoni  |>u!4  loiHiMfuu  iHtnmiidtMirdaiiH 
aucune  ciiUMi'  ou  aclinn  civili;,  ili!  iu-ocimIci' ii  aiirtur  la  poisoniif  du  Dcfeuduur, 
•>u  il  le  Ifuir  t'ii  l'tat  (If  détention,  !i  moins  i|u'un  attidavit  ne  Hoit  fait  en  lu 
manière  pienerite  |iai'  lu  loi  par  tel  Demandeur,  .son  teneur  de  livreH,  oomnii» 
ou  procureur  li%'al,  eonstataut  <|\ie  ledit  l)i-fendeur  eMt  perHonnellement  en- 
detté envei'H  le  heniaudeur  eu  une  Homnie  é<|uivalant  à  dix  louis  on  audeHHtiH, 
argent  légal  de  cette  province  ;  et  Hussi  (pie  le  Demandeur,  son  teneur  du 
livre»  ou  procureur  légal  a  raison  de  croire,  et  croit  sinc(''renient  pour  des  rai- 
.siins  (pli  (levront  être  allégué-es  spécialement  dans  ledit  attidavit,  (pie  le  Dé- 
fendeur est  sur  le  ))oint  diï  laisser  imni('-(liatement  la  province  du  Canada, 
avec  l'intention  de  tVaudcr  ses  créanciers  en  général,  ou  le  Demandeur  en  par- 
ticulier, ou  cpie  le  Défendeur  a  caché  ou  est  sur  le  point  de  cacher  ses  hiens  et 
clléts  dans  cette  intention."  Il  a  été  jugé,  sous  ces  dispositions  de  la  section  '2 
du  chap.  4'J  des  .Statuts  du  Canada  de  IS4!l,  12  Vict.,  ((u'un  attidavit  pour 
iihtenir  un  ra/iiiis,  dans  lecjuel  il  est  juré  par  le  Demandeur  (lépo.sant  "  ipie  lu 
l'cfendeur  lui  est  endetté  en  une  sonnne  excédant  dix  livres  cour<int,  savoii': 
en  la  siiunne  de  vingt-trois  livres  courant,  pour  pension  et  logement  pendant 
six  iiiiiif-  et  pour  etl'ets  d'haliillenu'Ut  à  lui  fournis,  '"  n'est  pas  sutlisant,  vi<.  (pi'il 
n'est  pas  dit  (pie  le  Défendeur  est /«'/••■<oHy((7A»i(/// endetté.  (Ciilhhi:tt  vs.  Har- 
oit,  ('.  S.,  (.iiiéhec,  L'Sjuiii  IS.-»(»,  DivAi...!.,  Mkukkitii,  .).,  1  lt.  T.  lt.  C,  p. 
•_'l_',  cl  '2  II'.  J.  lt.  V'.  V-  W'.i.  )  Le  juge  MKKKiirrii  remaïupUKpie  l'aftida  vit  devait 
ulléguiT  (|iie  le  Défendeur  était  /n  /•.■<iiiiiii//i un  ni  endetté,  ou,  du  moins,  faire 
voir  autrenient  (pie  la  dette  alléguée  était  uik^  (lett(!  f»  l•■^Htllll^//^ .  Dans  la  cause 
il'A/(  .iftiidi  r  vs.  McLaifi/uii,  C.  S.,  .Montréal,  .'{(I  décenilire  l!S.")(i,  D.w,  ,)., 
Smith,  .).,  HadcI-ky,  .1.,  (1  J.,  j).  ô,  et  .'>  A".  J.  lt.  (^  ,  p.  ,'{(!•_>),  il  a  aussi  été 
jugé  ((u'un  attidavit  jiour  (7(/(/((.<,  dans  h^ipiel  le  mot  /n  isoniic/f' iinut  est  omi», 
est  iriV-gulier  et  insutfisant. 

Un  attidavit  pour  ai/iiiis  contre  le  maitre  d'un  navire,  poui'  une  ivclamatioii 
iiriii)'  des  dommages  causés  et  des  marchandises  à  hord  de  son  navire,  est  in- 
iiit,  -il  n'allègue  jtas  nue  h-  Défendeur  est /«-*•.•(((»;/(//(  «if  h/ endetté,  et 
a  .ilh  .^iie  pas  non  plus  (pie  les  marchandises  ont  l'-té  endoinmagées  lors(prelle8 
étaient  sous  la  garde  et  le;'  -oins  du  Défendeur.  {(îii/<-  il  al.  vs.  /iroirn,  C.  ,S. , 
1,'ur  ,  !,">  avril  IS.Vi,  IJdwen,  J.  en  C.,  (tlis.si)/)iil J,  l)rv.\i,,  .).,  Meukihtii, 
.1  .        ».  T.  H.  C,  p.  148,  et  3  N.  J.  H.  V-,  !>•  475.) 

(•2)  Dans  un  atlidavit  pour  aipitu,  il  n'est  pas  néce.ssaire  (pie  le  déposant  jure 
(|Ue  le  Défendeur  est  im  rxouii<lli:mtnl  endetté  au  Demandeur,  s'il  fait  voir 
.uitremeiit  une  dette  personnelle;  et  les  mots  "que  le  Demandeur  |Hiiirru 
|i(i(lre  sa  (ictte  ou  'iiouver  du  dommage,"  tiennent  lieu  des  mots  "  peut  l'tre 
privé  de  son  recc  >."  (/>«>«//«"«  \».  .V(h/'/A,  C.  S.,  (Québec,  l.'{  octol)re  IS.")!, 
.MiiiiKitiTH,  .).,  MoKiN,  J.,  et  li.viMii.KV,  J.,  7  1).  T.  M.  C,  p.  4"2r>,  et ."»  A'.  J. 
A'.  V.,  p.  XU.\ 
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tu  l/u  Tiital.  Tliu  case  ut'  Jhaajiild  v.s,  Wlm'ler,  !)  H.  J.  li.  (/, 
pp,  ;i  et  12,  nnd  5  Jurist,  p.  44,  is  in  the  sani(î  sensé.  The 
omission  tliere  wiis  to  state  tliiit  the  j^oods  were  sold  ami  deli- 
vereil  hi  llir  Ih'fv iidii iit.  In  the  oase  ot"  tlie  ])i-esent  l'IaintiH', 
roitiniati'ly  l'or  liis  sal'ety,  as  respects  an  indictiiient  for  per- 
jmy,  hnt,  unl'ortunately  î'or  his  attachnient  in  the  han<is  ol' 
his  two  hiui<li'e(l  j^ai'iiishi'es  lie  sftdcs  no  cansr  o/oHiov  vlidt- 
ciu'v  in  /lis  (ijjuliirit.  Ile  contents  hiiuself  witli  s\vearin<(  tlint 
the  Défendant  is  in<lel»te(l  to  hiin  in  "the  suni  of  ,C()42  12  0, 
eurrent  nicjney  of  C'anada."  It  is  too  inanifest  that  such  an 
atlidavit  cannot  he  niaintained,  It  estahlishes  nothin<,^  Ifany 
ari^unient  were  re(piii'eil  t<»  estahlish  tlie  ]>roposition,  that  an 
aHidavit  so  utterl}'  void  as  that  of  IMaintifl"  niust  lie  set  aside, 
it  is  to  l»e  drawn  fr(»ni  article  H'.iï)  of  the  ('ixlc  de  Proiedii ri'. 
Tliis  îirtich'  contains  a  |)rovision,  introducecl  as  new  law  l'V 
*he  Cotle,  that,  \v hère  the  claiin  "  is  founded  on  nnli»|uidated 
."  damages,  the  writ  of  attachnient  c-innot  issnti  w  ithout  thr 
order  of  a  judi;e,  v^'c."  Of  course,  if,  in  an  atlidavit  liefore  tho 
prothonotary,  undei-  ai'tiele  .S.'{4,  it  is  unneeessaiy  to  state 
((/(//  niasc  of  iidion,  article  Kiô  heconies  nnpitory,  and  it 
was  a  waste  of  tiine  for  the  Législature  to  enact  it.  The  error 
into  which  l'Iaintitf  lias  fallen  in  this  case  is  ))rolialily  to  lie 
t'Xplained  hy  the  siniilarity  of  his  attiilav  it  to  forni  No.  45  of 
the  appeiidi.v  to  the  Coilc  le  J'rori'dii rr.  This  forni  is  intended 
ft»r  us('  in  coiniection  with  articles  .S42  et  S4;i,  providin<^  that 
Connnissioners  of  the  Su{)erior  Court  niay  issue  attachnieuts 
to  détail!  niovealile  ett'ects  /'or  f/ti'  period  of  lici'lrc  diiijs  fi'out 
tlii'  sii'izii rc,  so  that  a  writ  of  attachnient,  preceded  hy  the 
re^ular  atlidavit,  niay  issue  froiii  the  proper  court.  Thèse 
articles  nieri'ly  refieat  the  statutoiy  provisions  to  lie  found  in 
the  Hevi.sed  Statutes,  pa;.fe  |;}(S,  and  Tons.  Stat.  L.  ('.,  cap.  .S.'{, 
.sec.  5;{,  and  hâve  no  référence  tt)  a  writ  issiu'd  in  the  ordinaiy 
nianner  hy  the  prothonotary.  There  are  siinilar  provisions 
and  siinilar  foriiis  in  cases  of  ciipids.  The  alHdavit  is  dffec- 
tive  in  anothei'  particular.  'i'iie  law  reipiires  (art.  .S,'}4  (.'.  tic 
r.)  that  the  l'Iaintitf  sliall  estaldish  that  the  Défendant  is 
secretiiii^'  his  property,  &c.,  iiul/i  lidcnf  /<>  ilif'rond  liis  cri-di- 
tors,  iitid  tlir  l'Iitiidiji  i II  fmrt'irnUir.  'l'iie  l'IaintiH's  atlidavit 
contains  no  such  alleiration,  liut,  in  eipial  detiance  of  law  and 
graiiiniar,  a.s.serts  that  the  Defe!:;lant  lias  "an  iiitriil  to  di- 
fruiid  l/ir  su  iil  di  jioiu'tit   mal   his   (  i.  e.,  déponents)  e/vv//^>/'.s 

The  Court  of  Review  luiaiiiniously  conlirnied  the  jud^rnu'ut 
of  the  Court  l.elow.  (12  ./.,  p.  20!).) 

A.  and  \V.  KoHKUT.soX,  for  l'Iaintifi'. 

'Iu(»s,  \V.  RiTciiiK,  (^.  C,  for  Défendant. 
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REVœW  OF  AN  INTERLOCUTORT  JUDOHEMT  IN  HUNIClPâL  HATTER8. 

Ci)l  UT  OV  Keview,  Montréal,  îiOth  Juiie,  1<S()<S. 
Comin  MONDFKET,  .1  ,  HEKTHEr.OT,  J.,  MoNK,  J. 
HEAlimY  VH.  WoKKMAN. 

Ifiiil  :  That  tho  Snperior  Court  lui»  no  jnrisdirtion  in  rovidion  of  an 
inttrlorniorij  jiu\gn\vint,  whiuh  i»  not  api>eaiiible.  (1) 

On  tlie  22n(l  of  Juno,  l.S()(S,  Beaudry  n)a<le  a  motion  beforc 
tlicî  Snperior  Court,  .sittinf^as  a  Court  of  Review,  for  tlie  rejec- 
tion  of  thc  inscriptioii  for  review,  on  the  grounil  that  tlie  case 
is  not  appealal)le. 

Beiithelot,  J.  :  Thc  (litHculty  which  présents  itself  iMowing 
to  the  silenct!  of  the  hiw,  whicli  faileJ  to  specially  déclare  that 
interlocutory.jiswell  as  final  judjçnx-nts,  in  municipal  matters, 
should  l»e  harred  from  appeal.  In  vi«.'vv  of  the  intention  of  the 
Le^islatun;,  the  mère  omission  of  the  word  interlocutory  is 
notasufîicient  cause  for  all()vvini(  a  révision.  To  adjuge  other- 
wise  would  cause  r^reat  confusion  and  endiess  delays  in  the 
administrationof  the  law.  The  Court  havt;  repeatedly  refuseil 
appeals  of  a  similar  kind,  since  they  would,  if  allowed,  give  a 
Nlayor  or  Councillor  themean.s  of  retaining  the  contestée!  seat 
until  the  ne.xt  élection.  The  case  of  Dubord  v.s.  Lanctot(2),  the 

(I)  V.  art.  4tt4,  S  4,  L.  P.  L". 

2)  La  soclion  17  <hi  cliiii)itri!  H«  des  S.  R.  |{.  C.  .le  im\,  iiitituK-  :  "  Acte 
poiif  «auvegiiriler  los  droit»  <lc  (Mtrporiilioii  ot  en  HMiirer  rexori'itx',"  ms  liHnit 
coiiiino  Hiiit  :  "  il  y  aura  iippel  i\  lu  (  'nur  du  Haiic  de  la  Huiiiu,  Hiùgcaiil  un  appel, 
(le  luiil  jugement  tinal  rendu  par  la  Cour  Su|M''rieure  iiprès  le  trentième  jour  de 
juin,  mil  huit  eeut  ciiKpuinte  huit,  dauH,  tiuiH  \vn  ciim  pré\  um  |mr  1«^  pr/'sent  aete 
cl  le  chapitre  (piatre-vingt-neuf  de  cch  Stiituts  Két'oiiduH,  exceptt''  ceux  dcK 
ri  iliorari,  et  excepté  auHHi  dan»  le»  eiiH  ou  matière»  concernant  les  cor|M>ratiuns 
lit'  cité  où  les  i:orporalions  municipale»,  ou  aucune  charge  ou  aucun  oHicicr  de 
telle»  cor|Miration»,  ))ourvu  tpie  le  bref  d  ap)Md  danx  aucun  de  ce»  ca»  émane 
iliui»  1<>H  (piarante  jour»  du  ]>ronou<'c  du  jugeuu-nt  dont  appel,  mai»  non  autre 
meut."  La»ection'2<»du  chapitre  .'Ut  lic  Slatut.sdu  Canada  de  KSI)4,'J7  '2H  N'ict., 
itiiit  en  ce»  t<'rnu'»  .  "  Toute»  par-tic  l('»éc  par  un  jugement  détinitit  rendu  par' 
la  Cour  Supéi'ieur-e  ou  dan»  toute  cause  »UHceptihle  d'appel  a  la  ('ourde  Cir'cuit, 
dan»  auiMMuliHtric*,  ou  |)ar  un  jugement  inteilocutoire  por'Umt  exécution  en  or- 
iliiuuant  (|u'il  soit  fait  ou  exécuté  cei'tainecho»«!  à  la<|uelle  il  ne  peut  et  rt!  r<imé- 
dico  [):ir  le  jugement  définitif,  ou  jmr  lecpud  l'atlairc  »'n  litige  entre  h'H  partie» 
|H'Utêtie  décidée  en  partie,  on  l'audition  i'I  le  jugement  définitif  retardé»  jmiti- 
lirirent,  pourra  faire  revi»er  la  cause  dexurit  trois  jugesde  la  Coin- .Siipcriciireà 
.Moirtréal  ou  àCjuéliec,  en  la  manièr'e  ci  disssous  prescrite  ;  et  des  jourH  iip«'>ciaux 
|icrrdant  le  terme  pourront  être  fixé»  par  le»  juges*  de  ladite  cour  rénidairt  u 
•  l'iréhec  <Hi  à  Montréal,  ou  deux  d'entre  eux,  pour  la  révision  de  ces  cause»; 
mais  ju»(|u'à  ce  que  ces  jour»  soient  ain»i  fixé»,  ces  causes  |M)urront  être  rtivisi'-H 
a  torrt  j<uir  du  terirre."  Il  a  été  jugé  »ou»  ces  disposition»  (|a'un  jugement  final 
de  la  Cour  SuiW'rieure,  »ur  une  pr'océdure  faite  sou»  le»  diHpoNJtions  iludit 
iji.ip.  SS,  S.  K.  15.  ('.,  déclarant  ipi'uii  conseiller  lie  la  cité  de  .Montréal  n'est 
pas  i|iialitié  pour  agir  et  «iéger  coimire  tel,  ir'e.>it  piw  susceptible  de  revinion 
devant  trois  juges,  vu  ipi'il  n  y  a  niu*  appel  d'un  tel  jugenreni.  à  la  i;our  du  Kanc 
lie  la  Heine  siégeant  en  ap|K;l.   {iJnboru   vs.    LnirhU,  {'.  S.  H.,   Montréal,  23 
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case  of  Laber^Tt*,  décide*!  at  St.  Jolins,  and  oMier  précédents, 
show  that  tlie  practice  bas  always  heen  to  refuse  any  appeal, 
no  luatter  upon  what  point,  in  cases  of  tliis  kind.  It  is  only  in 
tins  way  that  a  prompt  settlenient  of  municipal  contests  can 
he  secured.  And  the  Court  now  orders  that  the  inscription 
fyled  uhouid  he  rejected. 

MoNDELET,  J.  :  Tlie  case  comes  up  on  a  motion  to  hâve  the 
('ourt  of  Review  take  coj^nizance  of  a  décision  that  liad  heen 
given  by  a  Judge  (Monk,  .J.,)  in  chanibers,  upoii  an  excefitùni 
(lédinatoire  callinpf  his  authority  in  (piestion.  The  objection 
was  overruled,  and  the  petitiiMier  now  souglit  that  the  (pies- 
tion  should  be  lu^iid^nd  in  Jiaaco.  Tiie  judgment  was  of  aii 
interloeutory  nature.  But  articles  l()33  and  1115  refer  merely 
to  final  judgments  ;  it  conclusively  foUows  that  when  interlo- 
eutory judgments  are  not  specially  included,  this  Court  lias 
authority  to  take  cogni/ance  of  tludn.  This  right  of  revisi(jn 
is  one  ex  neeesnitafe,  since  the  (]uestion  is  one  of  juri.sdiction. 
Those  who  repel  the  appeal  do  so  by  reasoning  froin  analogy, 
since  the  law.gives  them  no  direct  right  to  reject  such  an  ins- 
cription as  lias  been  hère  fyle<l.  In  ail  cases  of  ambiguity,  it 
behoves  the  Court  to  assert  the  intention  of  the  liegislaturc,  so 
far  as  it  may  be  interpreted,  and  I  am  strongly  <jf"  the  opinion 
that  tluî  Législature  wtaild  hâve  nitide  spécial  provision  for 
the  non-appeal  of  interloeutory  judgments,  liad  it  been  desir- 
ed  to  place  them  under  the  same  |>rohibitions  as  those  vvliich 
existed  to  preveiit  appeals  froni  final  judginents.  I  hâve  been 
met  by  the  remark  that,  if  revision  of  thèse  (juestions  were 
perniitted,  there  would  lie  no  end  of  appeal.s.  The  argument 
would  not  prevent  me  from  holding  that  a  judge  in  Chanibers 
.should  not  hâve  the  i)ovver  of  tinally  deciding  an  objection 
that  bronght  his  own  right  to  hear  the  ca.se  into  i.ssue.  1  hâve 
earefully  exainiiied  the  ca,ses  cited,  but  1  could  not  .see  that 
any  one  of  them  decided  as  to  a  question  of  jurisdiction.  Tlu; 
law  speaks  only  of  final  judgments,  and  it  is  only  by  analogy 
that  it  is  brought  home  to  this  ca.se. 

Monk,  J.  :  1  ha\'e  a  little  to  add  to  the  motive  of  judgment 
giveii  by  my  learnetl  coUeague,  Mr.  .Ju.stice  Herthelot.  1  con- 
fess  to  Home  feeling  of  regret  at  being  bound  by  previoiis 
décisions  U>  refuse  an  appeal  to  this  Court.  It  is  a  logical  se- 

•ivril  1877,  I-oKAN<iF.n,  .1.,  Monk,  .1.,  «t  Hkktiikuit,  .1.,  3  L.  C.  L.  .1.,  p.  ti.'{ 
ot  H>  A*.  J.  li.  V'i  !••  •'**••)  •Ivigi'iiifiit  iliiiiH  le  nii'iiif  si-ns  duim  la  caiim.-  ilc  Toii- 
/ri/VH.  Mii//lii,i'.  S.  K,  .Mont  mil  '22  d«'"ceml>r«!  IS(M»,  .Smith,  .).,  ilissiil,  ,ii, 
iU.KTHKi.iT,  .1.,  fi  Monk,  .1.,  •_'  L  C.  L.  J.,  |i.  -JtHlft  K)  />.  T.  li.  C.  \t.  -Ml. 
Li'  jugu  Smith  l'-tait  iropiiiimi  <|ue  li'it  piirtiuH  iiviiit  droit  :i  la  ri'VJMJoii  ilii  jii^C' 
iiii'iil  par  lf8  iiiotifH  i|ii)' lu  * '(iiir  de  KeviMioii  ii'iHuit  pn»  une  Cour  d'.Appi'' : 
(|Ue  e'étiiit  eiu-ore  la  iiK'iiie  cour,  la  l'oiir  de  juiidictioii  oiiKiiiairc,  <|iii  avait  .1 
adjuger,  et  ipie  le  iitalut  ne  fainjiit  (iiu^  Hiixpeiidre  le  jugeiiieiil  d'un  jiiui' 
juii(|U  a  ee  (|u'il  ait  éU-  rev-ihé  |Mir  troi»  jiigoH. 
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quenco  tliat  the  Législature,  in  refusing  tho  rijçlit  of  appoal 
froin  final  jndgnients,  intende<l  to  include  tliose  of  an  interlo- 
cutory  nature.  I  cannotgo  to  the  extent  of  helieving  that  the 
Législature  wjis  entirely  silent  upon  the  subject.  Their  inten- 
tion was  to  coujpel  celerity  in  proceedings  of  this  nature,  and 
the  Cotu't  wouhl  ijjfringe  upon  the  intention,  were  it  to  say 
that  revision  is  imssible.  The  judgment  of  the  Court  of  Re- 
view  granted  the  motion  and  rejecteil  the  inscription  for 
Ueview,  with  costs.  'l'he  Honorable  Mr.  Justice  Mondelet  t/in- 
se.ntientc.  (12  .A,  p.  2lî),  et  4  L  C.  L  J.,  p.  59.) 

Annorr.  attorney  for  Petitioner. 

MrK.W  and  AusTiN,  attorneys  for  Défendant. 


REVIBW  OF  AN  INTERLOCDTORT  JUDOHElfT  IN  HUNICIPAl  HATTERS. 

Sui'EUioii  Court,  Montréal,  24th  September,  l.SOS. 

In  Review  froni  the  Superior  Court,  Montréal. 

Ctmini  MoNDEi.ET,  J  ,  Hkrthklot,  J.,  Torr.vnoe,  J. 

The  information  of  Je.w  Loitis  Heaudrv,  Petition«'r  in  the 
Superior  Court,  *'/*(/  Wll.l.lA.M  WoRKMAN,  Défendant. 

Ilflil  :  'l'iiat  tlmre  in  no  u|)|ieul  to  tlie  Court  of  Review  froiii  an  inter- 
loiuitoiy  judjiniciit  f)ftlio  Superior  Court  in  matters  rohiting  to  niiinici- 
piil  cor|K)rati(>im  and  otlices.  (1) 

The  Deft'udant  inscribed  in  n^view  of  a  judgment  of  tho 
Superior  Court  dismi.ssing  an  exception  a  l<i  forme,  which  lie 
had  fyled  to  the  information  of  the  petitioner.  The  petitioner 
made  a  motion  to  rej»'ct  the  inscription.  It  wa.s  held  (MoNl>E- 
I.ET,  J.,  (lissmtin;/)  that  there  was  n»)  i-eview  (tf  thèse  judg- 
iiients,  Vidi'  C.  C.  P.,  Art.  KKIS,  and  the  prothonotary  was 
enjoined  not  to  receive  any  inscriptio*>  for  revi(!W  of  a  ju<lg- 
ment.  in  a  matter  relating  to  nnni. ripai  corporations  and 
oHices.  (12  J.,  p.  214.) 

H.  W.  AusTiN,  for  l'etitioner. 

.1.  .1.  C.  Amro'IT,  for  Défendant. 

(I)  V.  iirt.  4!>4C.  I'.  ('. 
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PROCEDURE-JUROnON  OF  CLAIH8  UICOMPATIRLE. 

SuPEitioR  Court,  Montréal,  6th  Octoljer,  18G8. 
Coram  T<)UUANc;e,  J. 
Requête  libellée  of  Jkas  Louis  Heaudry  vh.  William  Wouk- 

MAN. 

//e/f/:That  a  petitioner,  coini)lflininv;  of  the  pîpctioii  of  tlie  Mayor  o^ 
Montréal,  ciiiinot,  bv  tho  suiiio  rei/nfU',  uIIciîc  tliat  the  t'ieclion  for  tlie 
lUiiyonilty  wiis  luilî  aiul  void,  uixl  pray  tliat  it  ht;  ho  deilared  ;  aiwl 
allej:o  Unit  tlie  Mltin^  Mayor  was  tlis(iiialifie<l,  ai\<l  |>ray  tliut  tlio  l'tti- 
tioiior  bedeclured  duly  «'loclod  ;  siudi  allov"f''i"'*»i"d  (•«mcluBioiis  \tf\\i\vr 
incompatiblo  witlim  tho  ineaiiiii}:  of  tlit;  provisions  of  tlie  Cod»'  of  Pm- 
oediiro.  (1) 

ToRRANCE,  .T.  :  Thia  case  cornes  lit^fore  iiio  ^n  an  e.rvept'um 
</(7f»^u/r  pleiuled  U^Ûm^  requête.  '\'he  requête  iille«,'e.s,  interallu, 
tliat  l'etitioiier  aiul  DetVnilant  were  both  candidates  for  tlie 
office  of  Mayor  of  Moiitreal,  on  tlu-  12cli  February  last,  and 
a  poli  was  jrranted  to  l)e  open  on  the  2()th,  'iTth,  2Hth  and 
2î)tli  Fehrnary  ;  tliat  tlie  votinj;  took  place  on  tlie  2(>tli  Ke- 
liriiary,  contrary  to  law,  tliis  day  liein^'  Ash  Wednesday,  and 
non-juridical,  and  tliat  tlie  e-lection  was  tlierel'ore  null.  Tlien 
follow  allégations  tliat  Petitioner,  on  tlie  days  in  question,  was 
a  pcrson  qualitied  to  Ite  a  canditlate  ;  tliat  W.  \V.  was  incom- 
pétent and  disqualitied  to  lie  a  candidate,  or  elected,  inasniucli 
as  lie  then  had  or  was  interested  in  a  law  suit,  or  judieial 
process,  witli  the  corporation  of  the  city,  in  an  aniount  exceed- 
in^  $100  (fully  l'xplained  in  the  information)  and  thouj^di, 
on  the  llth  F«d)ruary,  Défendant  had  noniinally  discontinued 
the  process  so  far  as  lie  was  ctmcerned,  yet.  until  lie  pnid  the 
amount  for  wdiich  the  corporation  couM  issue  exécution 
against  hini,  the  law  suit  or  judieial  process  whs  in  reality 
pendinff.  Tliere  is  a  further  allégation  "  tliat  of  the  persons 
qualitied  to  he  elected  at  sai<l  élection  for  Mayor  (supposingit 
valid  aa  held,  wliich  petitioner  doea  not  a<linit),  pt^titioner 
was  the  only  one  qualilied  and  entitled  to  he  elected,  and 
the  one  wh(i,  Iteing  so  entitled,  received  the  greatest  numlnr 
of  h'gal  votes,  to  wit  :  wlio  had  given  for  liiin  at  said  élection 
the  greatest  numher  of  votes  witliin  thetrue  intentand  meaii- 
ing  of  the  law,  and  lie  was,  therefore,  duly  ele(îted  to  he  Mayor 
of  the  (^ity  of  Montréal,  to  liold  said  office  for  one  year,  froiii 
the  tirst  Monday  of  Mardi,  ])resent  month,  supposing  saiil  élec- 
tion valid,  the  polling  or  voting  at  it  held  as  aforesaid  on 
a  non-juridical  day,  Ash  Wednesday,  and  carried  on  tln' 
tliree  last  juridical  days  of  Fehruary,  and  on  the  twenty- 
sixth    Fehruary,  a   non-juridical  day,  whereas  it  ouglit  \>y 

(l)  V.  (lit.  inc.  ]'.  ('. 
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law,  to  liavo  Itoen  carried  on  on  the  four  last  jnridioal  «liiy.s 
of  last  February  ;  "  that  the  council  of  tlio  city  liad  refused 
to  dcclaro  irre^ular  or  void  tlie  said  élection,  or  to  déclare  tln^ 
Petitioner  duly  elected,  if  the  élection  wero  valid  ;  that  \V. 
W.  ille^ally  exercises  the  office  of  Mayor,  contrary  to  the  will 
and  right  of  Petitioner,  who  alone  is  entitled  to  the  office,  if 
the  élection  is  formai  or  held  lepU  ;  that  W.  W.  lias  procured 
hiniself  to  lie  declan.'il  hy  council  of  the  city,  to  hâve  heeu 
elected  Mayor,  &e.  Then  follows  another  allepition  of  inform- 
ants <|ualiHcations,  and  his  conclusion  is  in  the  following 
wonis  :  "  Whcrefore  informtint  prays  that  a  writ  he  ordered 
liy  your  HoiKUir  to  issue,  conniiandinj;  the  said  W.  W.  to  he 
sumnioned  to  ap[»eai' Itefore  your  Homnir,  judije  of  the  Su- 
perior  C'ourt,  Montréal,  u])on  tlie  seventeenth  day  of  Mardi 
instant,  to  answer  tins  declai'ation,  pétition  and  information, 
an<I  to  show  hy  what  authority  he  assumed  to  hold  or  exer- 
cise, or  holds  and  exercises  said  office  of  Mayor,  of  and  for 
said  city  of  Montréal,  and  informant  and  recpiérant  prays 
that  said  l'iection  for  Mayor,  held  in  Montréal,  in  l'Y-hruary 
last,  he  <leclared  illcLÇal,  informai,  null  and  void,  for  the  causes 
hereiidx'fore  stated  ;  and  informant  further  j)rays  that  W.  W. 
ht'  deelaretl  guilty  of  usinj;  and  uidawfully  lujlding  said  office 
of  Mayor  of  the  city  of  Montréal,  and  that  he  be  ousted  and 
(!xcluded  from  said  office  ;  and,  if  said  élection  be  declared 
formai  or  jccral,  informant  re<|uérant  prays  that  informant 
Jean  Louis  Heaudry  be  declared  to  bave  been  and  to  bo 
rigl  tfully  entitled  to  said  offict.',  to  hold  tlu^  same  up  to  the 
th'st  monday  of  Mardi,  eighteen  hundred  and  sixty-nine, 
and  until  his  successor  in  said  office  of  Mayor  be  electetl 
and  sworn  in,  and  that  tho  Mayor,  AldernuMi  and  citiztsns 
of  the  City  of  Montréal,  and  the  council  of  the  said  City,  l»e 
ordei'i'd  to  admit  him,  said  Jean  L»mis  Heaudry,  to  the  said 
oHice  of  Mayor,  as  duly  elected  to  said  office,  by  the  resuit  of  the 
élection  before  referred  to,  if  légal  and  foi  mal,  and  that  such 
other  onlers  be  made  as  to  right  and  justice  may  appertain, 
with  costs  &c.  "  The  Défendant  bas  fyl»Ml  three  pieliminary 
pleas  to  the  information,  an  vxvr\iiu)U  derli Dafairv  à  lu  f'onin' 
and  dildlolrt',  iun\  tlu-  last  of  them  is  before  me  on  its  merits. 
It  allèges  in  substance:  That  J)efendant  cannot,  at  this  time, 
lie  in  any  mainur  compelled  to  answer  tlu'  information,  bc- 
caiise  the  r<'(jaéi'<int,\i\  the  first  place,  allèges  that  the  élection 
of  vvhich  he  complains  is  null  and  void,  and,  therefore,  prays 
that  it  be  declai'ed  void  and  annulUtd,  and,  in  the  same  iid'oi- 
iiiation,  he  further  allèges  that  W.  W.  was  disqualitied  and 
was  not  eligible  as  Mnyor  and  that  the  complainant  was  duly 
i|iialiHed  and  eligibh'  for  the  officf,  an<l  prays  that  he  be 
declared  to  hâve  been  rightfully  elected  at  the  sai<l  élection. 
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and  ontitlerl  to  the  said  office.  Tliiit  thu  élection  is  either 
j^ood  ami  valid,  or  is  ille<,'al  and  niiU  ;  and  that  Beaudry  lias, 
thiTufore,  pleailed  and  Joined  in  his  information  two  several 
j^roiinds  and  causes  of  action  which  are  contradictory  to  and 
incompatible  vvith  one  another,  and  which  seek  judgments 
contradictory  and  incompatible  with  oach  other,  the  whoie 
contrary  to  the  code  of  procédure  and  to  the  practice  of  this 
Court.  "  Whei-efore  Workman  prays  that  it  be  ordered  tlmt 
ail  proceedinfjs  be  stayed,  until  complainant  lias  declared  lus 
option  as  to  which  of  the  two  grounds  of  complaint  set  forth 
in  his  pétition,  to  wit,  ille^ality  of  the  élection,  or  disquali- 
fication of  the  Défendant,  he  intends  to  proceed  upon  ;  and  as 
to  which  of  his  conclusions,  namely,  that  the  élection  be 
wholly  annulk'd  ;  or  that  Workman  be  declared  disqualitied, 
and  petitioner  declared  fluly  elected  in  the  place  of  William 
W.,  he  intends  to  persist  in  ;  and  that  he  be  ordered  to  déclare 
such  option  within  such  time  as  may  be  ordered  and  adjutlged 
in  that  behoof,  failing  which  that  the  présent  information 
and  complaint  be  dismissed,  &c."  The  exception  lias  b<'on 
fyled  in  conformity  with  the  art.  120,  s.-s.  (J,  of  the  C.  C.  P., 
which  enacts  that  the  Défendant  may  stay  the  suit  by 
dilatory  exception,  where  the  Flaintift'has  Joined,  in  lus  action, 
.several  claims,  which  are  incompatible,  or  su.sceptible  of 
diffrent  modes  of  trial  ;  and,  in  such  case,  the  Défendant 
cannot  be  bound  to  défend  the  action  until  the  l'iaintift  lias 
declared  his  option.  And  article  15  déclares  that  "several 
causes  of  action  may  be  joined  in  the  same  suit,  pi'ovided 
tliey  are  not  incompatible  or  contradictoiy,  that  they  seek 
condemnations  of  a  like  nature."  The  three  following  questions 
may  be  put  in  the  pre.sent  case,  and  the  nnswers  appear  to  be 
by  no  means  difficult.  1.  Is  the  allégation  that  the  élection  is 
a  nullity,  ina.smuch  «us  it  was  held  on  Ash  Wedne.sday,  incom- 
patible with  the  allégation  that  the  saine  élection  was  a  good 
one,  and  that  the  petitioner  was  duly  elected  ?  2.  Are  thèse 
two  allégations  contradictory  of  each  other?  S.  Does  the  allé- 
gation that  the  élection  is  void,  because  held  on  Ash  Wed- 
nestlay,  induce  the  same  prayer  as  the  allégation  that  tlic 
petitioner  wa-s  elected,  and  is  the  proper  person  to  fill  the 
office  of  Mayor  i  The  petitioner  contends  that  the  one  cause 
of  action  or  conclusion  is  accessory  or  subsidiary  to  the  other 
The  words  lie  has  used  to  niy  mind  make  clearer  the  necessity 
I  am  under  of  deeiding  again.st  hini.on  the  words  of  the  coile. 
If  a  conclusion  is  accessory,  or  subsidiary  to  a  principal  cause 
or  conclusion,  it  must  in  .sonie  way  be  allied  or  ancillary  to  or 
dépendent  upon  the  first.  Can  I,  for  a  moment,  say  that  tlie 
grievance,  that  the  élection  is  good,  and  that  the  petitioner, 
and  not  the  Défendant  Workman  is  the  proper  person  to  Iml'l 
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tlie  office  of  Mayor  is  accessory  or  suhsidiary  t<3  tlie  p-ievance 

that  the  élection,  as  liold  on  As!»  Wedne.sday.is  ntdl  and  voit!  I 

Ls  not  the  one  allégation  that  the  élection  is  void,  contradic- 

tory  of  and  antajjfonistic  to  the  allej^ation  that  the  élection  of 

Beaudry  is  good  /  1  hâve  no  hésitation  in  sayinff  that  the  one 

allej^ation  is  incoiopatihle  with  and  contradicts  the  other,  and 

the  conclusion  sought  hy  the  petitioner,  if  the  élection  is  void 

is  an  entirely  <litterent  one  froni  what  he  seeks  if  the  élection 

be  held  good.    I  ani,  tlierefore,  of  opinion  that  the  petitioner 

should  niake  option  between  the  two  causes  of  action  set  forth 

in  his  information,  and  I  fjive  the  order  accordingly.  I  nmy 

reniark,  in   conclusion,  that   there   are   reasons  of  propriety 

which  should  induce  the  inforntation  to  abandon  one  of  his 

two  «^rounds  ot  contestation.    It  would,  1  think,  be  unseendy 

for  hini,  supposinj;  the  litigation  should  give  him  the  office 

now  occupied  by  VV.,  to  liold  it  by  a  tenure,  which  to  judge 

by  his  allégations,  he  niust  believe  to  be  an  illégal  tenure. 

The  judgnient  is  motivé  an  follows  :  Considering  that,  in  and 

by  said  information,  Beaudry  allèges,  in  eflect,  in  the  Hrst 

place,  that  the  élection  whereof  he  coniplains,  whereat  \V.  W. 

was  elected  Mayor  of  the  city  of  Montréal,  is  illégal,  null  and 

void,  for  the  reasons.  and  upon  the  grounds  therein  stated, 

and  prays,  in  conséquence  thereof,  that  the  .said  élection  be 

declared  void  and  annulled  ;  and,  in  the  sanie  information,  he 

further  allèges,  in  eflect,  that  VV.  VV.  was  dis(iualiHe(l,  and  was 

not  eligible  as  Mayor  and  that  complainant  was  duly  (inalitied 

and  eligible  for  the  said  office,  and  prays  that  he  (the  con>- 

plainant)  be  declared  to  hâve  been  rightfuUy  elected  at  the 

said  élection,  and  entitled  to  the  said  office.    C'onsidering  that 

H.  lias,  therefore,  pleaded  and  joined  in  his  said  information 

two  several  grounds  and  causes  of  action,  which  are  contra- 

dictory  to  and  incompatible  with  one  another,  and  which  .se«'k 

Judgments  contradictory  and  incompatible  with  each  other, 

the  whole  contrary  to  the  lôth  article  of  the  Code  of  Civil 

Procédure  of   Lower  Canada:    1.  the   undersigned  judge,  do 

order  and  adjudge  that  ail  proceedings  in  this  matter  or  cause 

be  stayed  until  B.  has  declared  his  option  as  to  which  of  the 

said  two  grounds  of  complaint,  .set  forth  in  his  information  to 

wit:  illegality  of  the  élection,  or  di,s(|ualiHcati(jn  of  Défendant, 

lie    intends  to  proct'ed  upon;  and  as  to  which  of  his  said  c<»n- 

elusions,  namely  :That  the  élection  be  wholly  annulled  ;  or  that 

\V.\V.  be  declared  di.squalitied,  and  complainant  be  declared 

duly  elected  in  place  of  W.VV.,  he  intends  to  persi.st  in  ;  antl  I 

do  order  and  ailjndge  that  B.  do  dtîclare  such  option  within 

eiirht  days  from  the  date  hereot.  (_i;i  J.,  p.  15). 

H.  VV.  AusriN,  for  the  Petitioner. 

.1.  .T.  C.  AmwnT,  Q.C.,  for  I)«'fendant. 
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ATTORNET  AD  LITEM.    WITNES8. 

Sii'KitioK  CoMUT,  Montrciil,  îird  N(>V(Miil»fr,  IMON. 
Knqni'tc  Sittinj^s. 
Coriun  T()|{ HANCHE,  .1. 
ANCiRIls  rs.  Lo/EAI'  vt  rir,  <ind  LoZKAI'  l'f  rli;  Opposants. 

Iftlil :  Tliat,  wlitTo  tlio  iittoriun-  (ni  lll.<  m  \s  witiiPSH  for  liis  own  clit'iii 
iii  il  (raiisc,  aiul  an  (ihjcction  is  tiikiMi,  liy  tlic  ntlu^r  sidc,  tu  a  i|iit'slinii 
put  l(>  tln'  \vitn('>H,  (111  liis  ('.vaiiiinatinii,  tlm  witiicsH  cuniKit  liiiiiHi'lf 
HpIK'ar  lnifnic  tlHMMiiirt  U>  niaiiitaiii  tlic  ptrliiuMicy  and  ri'lfvainy  <it" 
tliiî  (juostion,  Inil  llio  clit'iil  inuHl  bo  r(*piesiiiit«Ml  tmfinti  lliu  coiiit  hy 
anotlier  coiinscl.  (12  ./.,  p.  l'N.) 

I'eukixs  iind  Ramsav,  for  l'iaintitt". 
r.AKVAiii)  ami  l*A«iNrEi-<),  for  Défendant 


INSCRIPTION  IN  REVIEW. 


('()iîi«T  ov  Heview,  Montréal.  25111  Scptciiilicr,  ISGS. 
Il)  Rcviow  froiii  tlu!  Circuit  Court,  Saint- llyaciiitlic. 

Coran»  Moxdelet,  .).,  Mackav,.!.,  Toukance,  .1. 

.lACt/l'KS  vs.  \ass\va{. 

IIilil  :  Tliat  an  inscription  for  roviow  an<l  tlopnsit  ma.lo  on  tlit'oi^lith 
(lay  aftcr  a  jnd^riiKMit.  is  sullicitMit,  tiion>:ii  notice  oftlioni  lie  only  j.Mvcn 
on  tlio  followinn  day.  (1^ 

A  motion  wns  niado  to  rejoct  an  inscription  for  roviow,  on 
tlio  ^round  tliat,  tliouoh  tlie  inscription  and  doposit  woïc 
nnido  on  tlio  oi^lith  day  aftor  judf^inont,  yot,  tlio  notioo  ol' 
thom  was  only  ^ivon  to  tlio  opposite  attornoy  on  tlu;  l'ollow- 
ino;  day.  Tli»;  motion  was  rojt-oteil,  booauso,  tl>ou<j;li  tlio  Code 
of  l'roei'duro  roipiirod  tlio  inscription  and  doposit  to  l>o  maiif 
witliin  cit^lit  days,  yot,  it  only  ro(piirod  notioo  to  Ix^  ^ivoii 
forthwith  aftorwards.  (12  ./.,  p.  215.) 

Boi'uciEdis  and  1>A(;iiani>,  for  IMaintifl". 

Mekciek  and  Skotte,  for  Dofondant. 

( I )  V.  ait.  4!»«  C.  p.  L'. 
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«SORIPTIOlf  IN  REVIEW. 

Sii'EUlou  ('«H'UT,  Montréal,  24th  Scptt-inlH'r,  LSd.S 
In  Keviow  frotn  tite  (îircuit  Conrt,  Monti'iuil. 
Corani  Mondki.kt,  .1.,  Hehtiiki.ot,  .1.,  Mackav,  .F. 

lldlUNSOX  et  ni.  rs.  WaTsoN,  («smiuuI. 

Ifilil:  'l'Iiiit,  1)11  an  iiiscriiitioii  of  jnd^intMit  for  rovit'w,  in  un  action 
institntetl  nndt-r  tin*  licssm-s'  and  LcssfM-s'  Act,  in  wliicli  tli»^  plcadinv'H 
do  not,  Ity  tlio  ainoiint  oC  rcnt,  or  annnal  vahu*,  sliow  uny  jnriHdiclion, 
in  tlie  (îonrt  oC  lit'v  icw,  tiic  inscription  (or  rcvicw  will,  on  motion  of 
llic  lioHpondont,  l»;  discliar^iMl  iind  tlio  ap{K!Hl  disniisM>d.  ^1'.'  ./.,  p.  '21U.) 

Cahtvm  an»l  IIaiton,  Toi-  (Dcfcnflant.)  l'Iaintiff  in  iTvirw. 
liAi'i.AMMi':   nixl    Laki.ammk.   for  (l'Iaintiff)   Dcfcnilnnt   in 
rcvicw. 


SiTPEKioit  CofiiT,  Montréal,  2+tli  ScptcniluM-,  IMdS. 
In  Keviow  froin  tlie  Sn|H'ri()r  Court,  Montréal. 
Coran»  Mondki.kt,  J.,  Ma<i<av,.I.,  ToitUAXCK,.). 
r>t>IM)UEAf  rs.  LaXcToT,  (Oh/  LaNCToT,  Opposant. 

Iltiil  :  Thaï,  wliero  tlm  attornoy  oftlie  Detondant  liad  dpceased,  tho 
l'ianitill"  waH  widl  founded,  in  prayinji;  tlie  Conrt,  l>y  motion,  lliat  tlio 
KidVsndant  he  lield  to  appoint  anotiiur  att<rntîy.  ('_') 

The  Defentlant's  attorney  liavin^f  dieil,  tlie  l'IaintiH'  nntved 
the  ('onrt  tliat  the  Defeinlant  lu;  onlered  to  nnine  anotlier  at- 
torney Tlie  DetV'iidant,  l»y  l):»ntre.  (^).  C.,  oitjecte.l  tliat  tlie 
Hnles  of  Practice  No.  22  re(|niitMl  tlie  nomination  to  Ik?  nuule 
Ipy  rnh'  nisl.  Tlie  Cotnl  liekl  tliat  a  motion,  witli  notice,  as 
wa.s  the  case  liere,  was  (piite  sutKcieiit  witliont  the  rnle. 
Motion  ^n-anted.  (12  ,/.,  j).  215.) 

Caktie»,  l'oMi\viid,E  and  hi-TonuNAV,  for  l'IaintiH'. 

.1.  Doithe,  (),C.,  for  Défendant. 


Ci)  V.  iirtH.  ti(i;tct  •JU4  C.  I'.  C". 
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E?IOENOE.-OPPOSinOR. 


SiTi'EKFou  r<>niT,  In  Kkview,  Montrtul,  .SOtli  Octolinr,  iMfiM. 

Cîomm  Mt)Xi>Ki,KT,  Mackay,  iiiul  Touuanck,  JJ. 

.TtisKi'ii  M.  HouDHKAr  rs.  Mi^;i)Ki{ic  Lan<tot, (in</  Lanmtot' 
(  )|)jM)sant. 

Ifi'lil:  I  luit  tlio  jfMiuTal  riilt»  l>y  wliidi  tlii'  Imnlcn  of  proof  is  on  tli(\ 
Opposiint,  118  l'Iiiintitr,  siitrt>rH  no  exception,  civcn  wImmi  tlitt  iippoHititui 
Hiiiiplv  ii(>);ativ(w  tlio  iille^rutiiniH  of  tlio  ulliiliivit  on  wliicli  nu  éxecution 
iHSiu'tl  (iindor  (".  C.  I'.  an.  ôr)!)  l)»'foro  tlm  expiration  uf  liftm-n  days 
ufter  jii(l).;tiient.  (1} 

On  tlu'  2>Stli  of  S«'pt»'ml)«'r,  I.SG7,  l'Iaintitf,  Joseph  M.  Hou- 
ili*(!(iu,  (»bt»iine<l  jnd^niicnt  ii;,'iiiiist  Dct'eiidimt,  l'or  i*2.'}r). âli.  jiiid, 
on  tlu>  MOtli  of  thc  Hiiinc  iiioiitli.  li*'  olitiiiin'tl  an  oi-tlc-r  froni  ii 
jucljT(f  of  tlie  Siipcnor  (!o)irt,  for  thc  issnin^  of  an  exécution, 
ajjainst  the  ji^oods  of  Défendant,  liefore  the  exj)iration  of  the 
nsual  jieriod  of  fifttH-n  (hiys  after  jud^nient.  In  his  [X'tition, 
IMaintiH'averred  as  follow.s  :  "  Ce  refpK'rant  est  inforni»''  (pie  le 
Défeiuh'ur  a  dit  *|n'il  ne  paierait  Jamais  le  montant  dudit 
jugement,  ni  aucune  partie  d'icehii,  et  cpi'il  i^rendrait  toutes 
mesures  possihles  pour  s'en  exempter.  Ce  re(|uérant  est  de 
])hjs  informé  »pie  le  Défendeur  aurait  dit  les  paroles  suivantes  : 
Je  vendrai  tout, J'esquiverai  tout,Je  hn'derai  tout,  et  J'irai  cent 
fois  chez  le  diahle  plutôt  (pie  de  payer  un  sou  à  Jioudreau  ;  il 
n'aura  jamais  un  sou  de  ses  billets."  The  allef^ati<ins  of  tins 
])etition  were  sworn  to  hy  Plaintifi'  and  an  onler  for  the 
exécution  w»is  «^ranted  hy  Mondelet,  .1.,  in  chanihers.  An  o|)- 
position  à  fi  H  (l'annider,  to  the  seizure,  was  Hied  by  Défen- 
dant, alle^in^'  "»pie  l«'S  alhVués  de  cette  re<i|uête  sont  faux, 
mensoni^ers  et  calomnieux;  (pi'ii  est  faux,  nonnnénuînt,  (|Ue  le 
Défendeur  ait  manifesté  l'intention  de  ne  point  payer  lu 
créance  pour  le  recouvrement  de  hupielle  le  Juj^ement  a  étt- 
obtenu.  "  Thu  FlaintiH'  contest-d  tins  opposition,  and  his  con- 
testation was  maintained  by  Monk, .).,  on  the  .Slst  of  Deceni- 
bcr,  liS(i7,  and  tlu^  opposition  dismi.ssed.  The  Défendant  theii 
inscribed  the  ca.se  for  revievv. 

MoNHELKT,  J.  (di.ssentin^')  :  Le  Demandeur  ayant,  le  2S 
septembre  l<S()7,  obtenu  Jugement  contre  le  Défendeur,  pour 
la  sonnne  <le  >**2.S5.{>3,  s'adre.sse,  le  80  dudit  mois  de  septemlire, 
en  vertu  de  l'article  551  du  Code  V.  (À,  à  l'un  des  juges  de 
cette  cour  (Mondelet.  J.),  et  obtint,  sur  altidavit  spécial  à  cet 
ert'et,  un  ordre  qu'une  exécution  émanât  de  suite  pour  saisir 
et  i)our  ven<lre  les  efl'ets  du  Défendeur.  Le  Demandeur.à  l'au- 
dition de  la  caJise,  devant  la  Cour  de  Révision, a  soutenu  ipiil 

(I)  V.  .lit.  I2U.'H'.  C. 


\\\ 


I)K    LA    l'IlMVINOE    l)K   yl  l-'lHKC. 


44") 


IMOM. 


,AN<"r<vi' 


i»  on  U"^ 
i|>|inHitinii 

PXlM'HtioM 
AM-n    tlllVH 


M.  Hoii- 
,")..')îViititl, 
il'  t'runi  IV 
xrcutinii, 
ni  «)f  tilt' 
i  pétition, 

1IU''(|U<-  It' 

vnt  «lutlit 
ait  toutes 
iiit  l'st  »!•' 
uiivivutts  : 
j'iriii  cent 
iiliH'ivn  ;  il 
ms  of  this 
n-  ïov  tl"^' 
s.  Au  op- 

,y    l)l-t'fll- 

ont  l"iv">:. 
nt,  ti»it'  1^' 
piijM'i"  1'^ 
icnt  II  »''t»' 
il  |\is  coii- 
)t'  IVci'iii- 
(liint  tluii 

lant.  lo  2^ 
llcur,  i»"iiv 
Wpteml'Vf, 
juges  »U' 
écial  H  ('"'t 
our  saisir 
ur,à  l'îi"; 
itenu  «pi  il 


y  H  \>'u'u  }n^r,  par  le  ju^oincut  rendu  It;  81  «lécein^rc  (Icrnior 
(Monk,  .).),  «lélioiitant  l'opposition  tic  l'Opposant,  dont  les  con- 
clusions t'>tai*>nt  (|Ue  rt)ppositi(>n  tie  lj<inctt'it  fût  niaintcnue,  et 
ri'Xt''iMition  tléchirftf  nulle.  Ii'(  )pposant,  au  contraire,  attentlu 
(pie  le  DenianiltMir  n'avait  l'ait  aucune  preuve  des  allégués  d»« 
son  artitlavit,  conclut  à  ce  tpie  la  saisie-exéc-ution  fût  déclarée 
inilûnient  éninnt'>e  et  pratiipiée,  et  l'opposition  maintenue.  La 
tpiestion  ipii  s'élève,  «îst  de  savttir  sur  (pli  était  l'onus  /irolxiti- 
lit.  \A  )pp()sant  est  devenu  Demandeur  ;  c'était,  par  ct)ns('(pjent, 
à  lui  à  faire  la  preuve  de  ses  allé'f^ués,  st^utient  1»;  Deniantjeiir. 
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ision  (pli  a  rapport  aux 
nir  liliération  tlu  nifùiiM  od  irnixnxlrinlam.      L'()ppt)sant  a 
réptiiitlu  (pie  tellt!  décision  n'a  aucun  rapport  à  l'espèce  actuelle, 
et  ne  peut  être  étendut;  tl'un  cas  prévu  et  tlétini  à  un  cas  (pli 
ne  l'est  pas:  tpie,  tl'ailleurs,  l'Opposant  ne  peut  être  tenu  tlt; 
]>rtmver  des  nt'i^atives  du  ^eiire  dtmt  il  est  qiKïstion.  Mon  avis 
est  (pie,  lo.  L'article  du  Code  1*.  C  n'a  ici  aucune  application. 
2().   S'ul  ne  peut  être  astreint,  sous  peiiu^  de  penlre  ses  tiroits, 
à   une   imp()ssibilit(''.    Comment,  (Mi   effet,   l'Opposant   peut-il 
])rouver  (pi'il  nu  jamais  ilit  tpi'il  ne  paierait  pas  le  Demaiitleur, 
(pi'il  brûlerait  tout,  tiétruira  t  tout,  et  irait  pluti'it  cent  fois 
elle/,  le  diable,  (pie  de  [)ayer  le  ])emant|(>ur  ^    Le  principe  tpii 
me  paraît  tlevoir  ivgler  la  tpie.stit)n  actuelle,  et  tpie,  lors  [Ue 
l'Opposant  s'est  borné  à  une  n(Vation,  et  rien  (pi'une  négation 
absolue  des  idl(''t^ués  faits  par  le  Demandeur,  dans  toute  espèctï 
ipielcoïKpie  (sauf  et  excepté  (pie   la  loi   en  ait  statué  autre- 
ment), c'est  à  celui  (pli  a  attirmé  à  |)rouver.     Il  me  parait  (pie 
c'est  un  sophisme  'pie  d'appli(pier  à  l'espi'ce  actuelle,  le   br(»- 
card  (pie  l'Opposant  devient  I)emanileur.    C'elui  (pli  afKrme 
par  uiK!  exception  péremptoire,  v.  tr.  le  paiement,  la  compen- 
sation, ou  autres  telles  cli()S(!s,  est,  incontestablement,  tenu  d'iiii 
faire  la  preuve.  Mais  il  en  est  tout  autrement,  si  le  Défendeur 
s(,'  contente  de  produire  unt!  défense  en  fait.    Or,  ici,  rt)pposi- 
tion  n'e-t  autre  chose  (pi'une  défense  en  fait,  c'est  la  iit'^'ation 
la  plus  emphati(pie  (pi'une   partie   puis.s»(   faire  des  allé'i^ues 
d'un  Demandeur.    Mais,  a-t-on  tlit,  pouvez-vous,  tle  la  sorte, 
engager  une  contestation  à  l'occasion  des  alh'gué's  d'un  affîda- 
vit  (  Et  pounpioi  non  !"  N  est-ce  pas  au  moyen  de  ces  alU-gués 
ipie  le  Demamleur  a  ()i)tenu  qu'il  émanât  une  exé'cution  avant 
l'expiration  des  (piinze  jours  limités  par  la  loi  f  I^i  cour  est 
tenue  tle  remédier  à  l'abus  que  l'on  a  fait  de  rautori.sutioii 
il'un  juge  qu'on  allègue  avoir  été  surpris  par  un  faux  attidavit. 
Refuser  d'interpo.ser  ici  .son  autorité  parait,  suivant  moi,  de 
la  part  de  cette  cour,  un  déni  de  justice.    A  tout  mal,  tout 
rem('(ie  ;  et  il  est  superflu  d'ajouter  (pie  cette  cour,  dont  la 
juridiction  e,«t  (hiiis  ce  rapport,  celle  dont  était  investi   l'in- 
tendant  (Acte    l'rov.   1784),  sauf  la   partie   législative,    bien 
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t'iitniulu,  |M-nt  »'t  iloit  n'in(''ili<'r  h  toiit  ;ri'i''*'.  p'"*  l'«'Xor<'icc 
MH'iiii'  ilf  son  uiit'>iit<'\  lie  su  juridictidii,  puurvii  fpii'  le 
i'uiii(><li'  (|u'<>ii  siillicitr  iif  soit  piiH  proliil»''  pur  la  loi.  Kst-ii 
iH'Cfssain'  irajotit.cr  un  seul  mot,  pour  faire  touclicr  un  i|oii,'t 
1rs  uiius,  les  persécutions  aU.\i|IU'ls  smiit-nt  fXpoSi's  les  DélVn- 
ilt'Ui's,  s'il  étiiit  pfcniisHUx  Dcinanilciirs,  au  moyen  «J'atKtJavits, 
t'Is  (pif  celui  <|ont  il  est  ipiestion,  de  faire  t'>nianer  de»  exécu- 
tions, avant  l'expiration  des  délais  accftrilés  pai'  la   loi,  et  di- 


fixer  le  jour  de  la  vente  contrairement  à  la  loi  f  (*eux  ipii  I 
feraient  seraient  certains  de  l'impunité,  [»ar  là  mêuit;  (pie  leur 
adversiiire  serait  dans  l'impossiliilité  de  prouver  des  négative  s 
(pi'on  lui  attril)Uerait.  ( 'ela  ne  se  peut:  loi,  raison,  justic»-,  tout 
s'y  oppose.  La  conclusion  à  latpit  Ile  j'arrive  est  <pie  l'opposi- 
tion doit  être  maintenue,  et  le  Ju;.çi'ment  dont  est  appel  infir- 
mé avec  dépens. 

M.\<K.\v,J.  :  Tlie  ([Uestion  heri!  is  wliether  thc  judi^meiit 
of  .'{lst  Deceinlier,  IS(!7,  is  i^ood  iM'  Itail.  Lanctôt  contends  tliat 
it  oU},dit  to  lie  revised  and  reveised.  'l'Ile  j^'eueral  ruie,  in  tliis 
Court,  is  well  knovvn,  tliat  exi'cution  cannot  i.ssue  till  tlie  ex- 
piration of  lifteen  daysafter  jud;^ment,  l)ut  tlie  ('(xle  of  Procé- 
dure, art.  ô.'il,  allows  sei/.ure  and  exception  liefore  tlie  expir- 
ation of  fifteen  days  upon  a  pétition  picsented  to  thejud^'e, 
suppi>rteil  liy  au  atîidavit  sucli  as  would  he  suftic-ient  tooitt  .in 
a  sa islr-iirn'l  ix'fore  jud;^nnent  In  tlie  jiri'sent  ease,  jiidijnieiit 
was  olitaiiied  a<^ainst  Défendant,  on  tlie  2Mtli  Septendier,  and. 
Il  tlie  ;{()tli,  IMaiiitift' presented  liis  pétition  ami  atHdavit,  and 


exécution  was  allowed,  witliout  \vaitiiij:]f  for  tlie  «'Xpiiy  of  tlie 
fifteen  days.  [..aiictôts  ^oods  an<l  oliatt<  Is  were  sei/ed,  and,  oii 
tlie  ÎHli  of  Octoliei',  lie  stopped  tlie  sale,  liy  f}  lin^'  tlie  opposi- 
tion liffori-  ri'ferred  to,  wliicli  was  di.smissed  on  tla-  .'{lst  J)e- 
ceiiilier,  l!S(i7.  'l'Ile  opposition  of  I.,aiictôt  set  up  tliat  tlie  exé- 
cution was  prt'iiiature,  and  tliat  it  liad  Iteeii  allowei]  on  faise 
rcprcsentations  :  tliat  tlie  aflidavit  of  Houdreau,  upon  wliicli 
tlie  order  of  tlie  judi;-e  liad  lieeii  prociired  was  "  ri'niiiH  <lf 
fil iissrti's  l't  lie  iiii  iis(iiii/fs  oïlini.r;"  tliat  it  was  false  tli.'it 
J)efcndaiit  used  tlie  expressions  attril  uti-d  to  liim  liy  Hou- 
dreau ;  and. j^enerallv,  tliat  tlieaile^fations  of  tlie  rrfjiic'lf  were 
fal.se.  Conclusions  for  nullity  of  tlii'  order  of  tlie  Judj^e,  tlnit 
thc  sei/ure  l)e  <leclaied  null.Arc.  The  contestation  liy  IMaiiititI 
set  «Mit  tliat  tlie  allégations  of  the  opposition  were  fal.se,  and 
tliat  ail  tlie  allégations  in  Houdreau's  irqui'tc  and  atîidavit 
were  true.  It  appears  tliat,  iieitlier  jiarty  madc  proof  upon 
tlie  opposition  and  contestation,  ami  tlie  judj^mcnt  complaineil 
of  followed.  It  is  not  motivé  and  siinply  di«mi.sses  Lanctêt's 
opposition,  niaintainin^  tlie  contestation  of  it.  Ljinctôt  coii- 
teiids  tliat  lie,  as  <  )pposant,  liad  no  proof  to  inake,  and  tliat,  in 
tlie  aliseiice  of  proof  I»y    Houdreau,   thc  oppo.sition  ou^lit  tu 
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liavi*  Itri-ii  iiiaiiitaiiii'<l.  Itoii  lifaii.  on  tlic  otlici' liainl,  coiitt'inh 
tliat  lii!  Iiail  Ilot  tlii'  liiiriltii  of  |iroot'.  as  Lanctùt  was  to  In'^iii 
on  lii-.  o|)|io-.itioii,  as  i/inisi  i'Iaiiititr.  'l'Iif  jimI^'c  <i  (/un  liaviiij; 
«ii'ciilril  a^^ainst  <  )|)po.sant,  tin-  i|Ut'stion  t'or  tliis  ('oiirt  to 
tli'ciili'  is,  was  tliis  iii(l;:fiii('nt  nnwanantt'il  '  Sliall  it  lie  t'oii- 
finiH'il  or  iinist  it  lu-  rcvcrsctl  '  Tin-  ^i-m'ial  nilf,  /is  to  proof, 
lias  lictii  statfd  Ity  tli»-  It-aiiuil  prcsiiltiit  ot*  tlic  Court,  luit,  in 
tlic  conrs»' ol"  piactifc,  tlu'  nih' iHt|naliti('<l  in  a  varii-ty  of  cnHos 
l'V  tlu'  otlur  ruif.  iictorr  mm  jn'olxtutf  l'tni  nlisalrifn  r.  Iju 
tilt  was  tlif  '((•/((/•  on  liis  opposition. 


As  t 


o  lioliodv   lii'lliLr  ui 


■l'I 

to  provi.' a  iii'},fativt'  sec  (  ircfiiltaf,  ^  "H  :  Hcsl,  §  "2<t'S,  270.  l'iost, 
l'riiiciplis  of  Kvitli'iK'f,  p.  .'{(î7,  says:  "  Kroin  tlifsc  ami  similar 
txpii'ssions,  it  lias  Imm-ii  laHlily  iiit't  rrt<l,  ami  is  fVfipU'iitly 
as.si'rti'«l,  tliat  a  mt^ative  is  incapalilf  (»!'  jiroot',  u  position 
wliolly  imict'i'iisililf,  if  niithistood  in  an  nmpialiHi'i]  scn.sc." 
Siippost'  A  to  siif  H,  l'or  l'alsily  cliarifin^  liini  witli  t'riiih'.  A 
iMUst  maki'  Honic  prool'.  Kiit  lie  sliall  \>v  i-xcnscd  from  inakiri;,' 
jilcinii'ii  prtioj'.  ICvtii-y  'lay,  n|iposaiits  say,  in  opposition  n  tin 
d'il  I)  im/rr,  tliat  tlir  KailiÙ  ilid  /*<>/  i|o  so  ami  so.  Thcsi-  (  )ppo- 
sants  aiT  licjtl  to  niakipiool".  Tlic  (  )pposaiit  iiiust  lu-j^'in  tlii' 
riiif  u l't t'  ii\\  liii  own  opposition.  'Hwoclioii  iiéniilni rr  is  al.so  an 
instance  ol'  pro\  iiii,'  a  nci^ativc.  In  if,  l'iaintiti  lias  to  coni- 
iiiciicc  ami  iiiakc  certain  prool".  Iloiinicr,  'l'riiih-  ilr.s  l'n'urts 
No.  ;{!S,  .sa^s  :  "  Il  Ile  l'ant  pas  de  liien  profcaides  rcllcxions 
ponr  se  convaincre  de  la  possiliilité  «le  |)naiver  une  né|;fativc. 
N  airive-t-on  pas  tons  les  Jours  à  la  démonstration  claire  et 
irrét'ra^falile  d'une  proposition  m'-^Mtive,  etc  f  See  aiso  \o.  .'{|. 
riie  Delendant  Laiictôt  is  not  in  a  more  l'avouralile  position 
tlian  a  |ierson  arrcstitl  u  m  1er  a  i-ninns.  Il'  lJet"endant,ina'((y>/'(/,s', 
traverses  tlie  allégations  of  tlie  atlidavit.lie  is  lield  to  prove  tliat 
tliey  aiv  i'alsc,  ('.('.  I'.  arts.  .S|!»,  S'il:   Doutrc  v.  Mciiinnis  (1); 

(I)  Il  iTc-tt  pu»  m'-conmiiii!  «rtilli'^'iuT  «pt''«'itiiiU(iiii'iii  liaiis  un  ntlidas  il  |iiiiir 
I iiy,/'((<  (|Uf,  Nii'iM  le  lii'-iirlir»' (lu ''i/K'/i.  Ii'  I li'iniiiiiU'iir  .siiiillrii u  iJim  iliniiiiiuiii'H 
l't  pt'iiti'ii  ia  ri'i'aiii'c.  \ji'lii(l  juliit  ;i  iMlliiiMNlt  Millit  pour  jiist  itirr  j'iiiiiiiial  ion 
lin  iii/i  11.0,  lu  lui  ii'iinpiisiiiil  piis  .lu  I  Iciiiiiiiilruc  l.i  lu'ci'.s.sjli'  ijc  i('(|ii.i  jr  le  Im  f 
."■■Ils  .st'iiiii'lit.  Il  li'i'st  paM  l'H.sciiticI  ipiclr  I  >i'|ii>saiit ,  ilaiis  .Hciii  alli<la\  Il  a  l'appui 
<\\\t\  III I  iiit  piiur  ili'ti'i  imat  iiiUN  l'iiniMilM'-i  NUI'  Mil  iiuiiDulilu  i|ui  lui  l'.it  liypntln'- 
i|Ui\  ili.'c  i|Ui'  \v  l)i  Iciiilt  ur  liM  a  tailiri  ''i-  pKipcps  ili'ijliiir.  liiÈsiju'il  CHl  es  jili  ni 
p.il  1rs  «•iiiilur»  (le  l'iltliilcO  it  i|Uf  i  rs  dilci  ici)  al  i()ll^•  li'iiut  pa.-<  ru  lieu  pal  airidriit 
ou  dans  If  iMiiis  ri'jiulici-  di's  cliii.-.i's,  l/alliilavil  .•iinicnaiit  lis  .illi'i.'atiriiis  vnu 
lues  par  lit  lui  tait  prcuM' /'/'//<"./'""  .  <t  le  I  iiin.iiidcur  iirst  pas  tenu,  sur 
diii'j^aVioli  jiflii'ialc  des  .illi';.'al  i<iiis  de  l'aliiilavil  dans  uik'  dcinaiidi'  en  liltiTa- 
linli,  d  fil  lailf  d'iiulrc  |U<'UVc.  Aux  tiilni's  du  ?:  .'{  de  la  <ti-.  ,"{  du  rli.  17  île.-* 
S.  H.  11.  ('.,  cpii  ilcM'iiti'  ipif  :  "."^i,  sur  la  ifi|Urti'  suniinaiic  de  tel  hitriiclfur, 
K's  laisiuiH  lii<'iitii>iiii>'<'s  dans  l'atliilnxit  paiaisHcnt  iiisufiïsaiilt's  à  tout  iu^i' de 
la  icun' supi'iifui'f,  ou  s'il  l'st  prouve   à   la   satist'a<'lion  di;  tid   jii^e  de  lu  cour 

ipi'iifuri',  sii'iicant  a  l'endroit  ou  a  finam-  le  lucf  de  linj' Ji  i-iijtinx  ml  n "pm 


ili  iiiliiiti  i|ilt'  les  alli'Ki 

fausses  en   tout   point   i-sscntii'l,  li 


Il  ions  en  l'allidax  it  sur  lecniel  le  lu'ef  il  été  olitenii  itaielit 


1  il' tendeur  pourrii  être   ir 


lilielte 


rdie  df  tel   jline,"     ''eKl  iiii  l>elVideur  t|u'il    uppartienl    tU'  prou\er  «pie  les 
ej,'ii.lioiis  df   l'allidiivit   sont    fausses.     Loi'.si|u'nii   iniineiilile,   ipi'on    prétend 
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E{j;ort  V.  Laidiavv  (1).  I  roter  aiso  to  two  rec».'nt  cases, 
hudoii  V.  Saliuon,  naprà  p.  2(15,  and  Queber  Bank  v.  Steers(2), 
in  this  Court,  in  wnich  tlie  Défendants,  Petitioners,  coin- 
nienced  tlie  enquête, on  tlieir  pétitions  setting  out  that  tlit; 
allégations  of  tlie  affidavits  were  false.  Suppose  that  in  either 
oi'  thèse  last  two  cuises  neitht;r  party  liad  nmde  any  pr(M)t', 
the  Petitioaer  would  hâve  failed  on  his  pétition.  The  Défend- 
ant Ljinctôt  niighii=Hsily  hâve  proved  that  the  IMaintiff  had  md 
heen  inforined,  if  indeed  the  Plaintitt' had  not  been  infornied. 
He  had  siniply  to  call  the  PlaintifF.  In  the  total  absence  of 
proof,  the  umjcjrity  of  the  Court  are  of  opinion  tliat  the  Oppos- 
ant Lanctnt.  wlio  is  the  Plaintitt'on  the  op])osition,  niust  fail. 

T«)KUAN('E,  J.  :  This  case  has  bet'n  so  fnlly  explained,  that 
it  is  perhaps  unnecessary  for  me  to  say  a  Word.  The  opposi- 
tion ainiply  inipu^ns  the  allégations  of  Plaintitf  s  aftidavit.  The 
(juestion  is,  on  whoni  is  the  burden  of  proof  ?  The  ordinary 
ruie  is  that  the  burden  of  proof  is  on  the  Opposant.  Is  there, 
then,  any  rea.son  vvhy  that  rule  should  be  departed  froin  (tu 
the  présent  occasion  i  1  can  see  none.  Juilgintuit  conHrineù. 
(12  J.,  p.  :U5.) 

Cautiek,  PoMiNVU.LE  &  HÉToi  KN'AV,  for  the  IMaintiff. 

DoUTKE  &  DorrUE,  for  the  Opposant. 

avoir  étt-  (K'U'rioiv,  a  éti?  vendu  en  jiiatice,  i>(>8t»''rieuvenieiit  à  IViiiiHsion  «l'un 
cnpia^  l'iintre  culiii  <|ui  en  l'-tiiit  le  di-tenteur,  et  (ju>>  lu  eivunoier,  à  la  ileinamU' 
('ii<|iiel  le  >v(y»ViAi  a <'-té  rniiH,  n'en  CHt  rentlii  ailJHilL<itairc  pour  utifH<4Minic  niniii- 
(ire  i|ue  hdii  iiypi)tli('(|uu  et  l'a  ensuite  ruverùn  a  un  prix  exi'i'-ilant  le  niuntant 
(le  ladite  liypot  lièque,  le  iMMiélice  iin'il  a  rcaliM»'  n'eut  paii  un  motif  pour  le  Dé- 
fendeur il'olitenir  mi  libération.  (i><m/ri  VH.  M.'/i'/hh/h  ,  C  S. ,  AfniifrmI,  1,'Jet 
•J(  mai  ISIil,  .MoNK.  .1.,  0  A'.  J.  /•'.  V.,  p.  171  ;  r,J.,  p.  !.■)«.) 

tl)  L'individu,  arrêté  Mur  rn/»(rM,  «pii,  dauM  une  reiiuéte  pour  obtenir  .son 
élar^isHenunit,  atlirine  i|Ue  lex  allé^atiouK  de  l'allidavit  Hont  faiiHHeH,  doit  prou- 
vei'  lii  vérité  de  rton  attirnuition.  {h'i/irl  it  ni.  vh.  /,/iiiUnir,  {'.  S.,  Moulu <i/, 
:U  déeend)re  IHIW.  SMrril.  d.,  12  A'.  ./.   //.  V-.  1>-   l«l  :  7  J  ,  ]>•  "'"•  ) 

(J)  liorHipie,  après  avoir  eonteitté  |)ar  une  exception  à  la  forme  la  miiHie  ar- 
ii"t  avant  jugement  pratiipiée  contre  lui,  le  liaiHi  présente  une  requête  eontes 
tant  la  validité  de  ci^tte  saisie  (ïu  la  manière  pourvue  pour  la  eontestation  des 
brefs  de  rri/iiiis,  le  reipu'-rant  peut  procéder  à  son  empiète  indépen  lammerit  de 
la  contestation  sur  l'exception  il  la  forme.  (Jiniiiiiii  ili  (^iii'hi  r  vu.  Stu  l^.^  <'  n/., 
et  St'i/iiiDiir  il  iif.,  t.  ».,  ('.S.,  M(iii/r>-<il,  17  seplendue  18((S,  'rouKANi'K,  .1., 
l'2  7.,p.  •.">'7.) 
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REVENDICATION  OF  OOODS  SOLO. 

Sui'EiuoK  Couui",  In  Chamueks,  Montréal,  12th  May,  \Hi\H. 

Insolvi'nt  Act  of  1804. 

Coraia  MoNK,  J. 

Tue  Bank  of  Toronto  vh.  Hinoston  et  ai,  and  Allan  et  ai, 
Petitioncrs. 

Hiid:  1.  Tlmt  tlio  ex^>res8i<^n  "  fift«i«n  daya  after  t!ie  sale,"  in  the 
1998tli  article  of  tho  Civil  Code  of  Lower  Canada,  ineans  after  tli«  sale 
and  delivery. 

2.  That  tlie  delivwy  of  jroods  .«old  in  Enjrland  to  a  sliippin^t  aèrent 
ther(^,enipl'>ypd  by  the  vondoos,  whn  forwards  tliem  to  tlm  vondoes  car- 
rying  on  busines»  in  Montréal,  iK  not  sucb  a  delivory  as  is  conteniplated 
by  tiie  IL'th  «ection  of  tix*  InsolvtMit  Act  of  18(»4,  and  tliat  hucIi  vroods 
inay  bo  l«)ïally  revtMidicatcil  by  tli«  nnpaid  vcinlors  in  tlie  hands  of  tbo 
(irand  Trnnk  Kailway  liwt>,  ultlionjîb  more  than  tifteen  days  hâve 
elapsed  sini-e  sucb  delivery  to  tlie  shippin^'  agent. 

This  WHs  ji  'ition,  l)y  .James  Allan  andjo.,  oMjondon, 
Knjî'and,  claiiiiiiiir  the  »'t'.stit»iti()n  to  theni  v^'  certain  j^'oods 
.sol<l  l»y  tiieni  to  Hinjjfston,  'IVUVr  and  C'o.,  of  Montr»!al,  wiiost; 
estate  was  attachée!  under  a  writ  issued  under  tlu;  provisions 
ot*  tht'  In.solvent  Act  of  IS04.  The  pétition  allc^red  "  that  youi" 
pi-tititniers  sold  to  Drftîndants,  ahout  Fid)ruary  last,  a  (|uan- 
tity  of  o;oods,  which  werc  paekt'cl  and  shippcd  fnan  Lundon  to 
Portiand,  in  thr  state  of  Nlaini-  :  that  tin-  packa<,'is  containinj^ 
the  goods  were  and  aiv  inarkcd  "'  V  "  and  nuinhcrcd  rcspcc- 
tiv.dy  704.  705,  70(i,  707,  70.S,  and,  on  thfir  arrivai  at  Poit- 
laiid  wcre  transported  tlufiicelty  (Irand  Trunk  Kailwa}-,  in 
liond,  to  Monti'eal,  whore  they  hâve  i-cinained  fver.sinct'  thcir 
arrivai,  and  still  are  in  the  possi-ssion  of  tiif  (  iniiid  Prinik 
llailway  Company  of  Canada  ;  that  the  j^oods  wcif  und  arc  of 
the  value  of  C21!),»)  sterlinij  (that  In-iiii;  the  priée  at  which 
they  were  originally  st)ld  to  Défendants,  and  of  which  no  part 
liath  heen  paid  to  petitioners  and  are  still  in  tlieir  orioinal 
nnl)roken  packa_;i's  and  undelivereil  to  Défendants:  that  Dc- 
leudants  are  iiif^olveiit.  » //  »/<//  <h'  (Imnifilu  ff  ;  that  James 
Court,  of  .Montréal.  Otlieial  Assio;nee,  in  liis»|uality  of  i/iinlicn 
totheestate  and  eMirts  att  •ched  under  the  writ  ofattachuient 
issued  in  this  cnuse,  hatli  entered  said  tive  paekaifes  of  croods 
in  hit  invenfory,  as  if  tliey  lielunord  to  Défendants' estiite  ; 
that.  as  the  nnpaid  vendors  of  said  jjjoods,  your  petitioners  are 
le^nlly  entitled  to  the  jiosse.ssion  of  said  i^oods,  and  ut  .sell 
!iud  ilispose  (tf  the  same  as  their  own  property,  on  payin^ 
'iich  frei;,dit  and  custom  iluties  as  may  he  owinj^  and  payahie 
il)  respect  thereof.  '  The  pétition  was  contest»'d  Ity  Plaintilt 
nii  the  yrounds  :  Ist.  iJeeaiise  this  court  aud  no  jud},'»'  thereof 
To.Mi:  .wii.  2!) 
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liiis  uiitlidiity,  uiiilt>r  thtt  saitl  Act,  iiinlfr  a  Hiiiaiiiiiry  |H>titi(iii 
<»t'  tlu'  iiatuii'  <tf  tlii'  oiK'  i'yit'il  liy  l'utitioufis,  to  onliT  tlio 
iviiiDval  i)f  1,^)1  xls  ami  tlicir  dclivciy  Froiii  tlic  poss -ssioii  dl" 
tln'  jfiiiirdi.-iii,  wlii)  htilds  tla-  .saint'  Ity  viitin-  i»t'  tlic  writ 
oï  attachiiit'iit  l'ct^iilarly  issuod  to  tliciii,  thc  said  l'ctitioiicrs  ; 
l)rc;iu.se  l'i'titioiirrs  will  l»i'  t>iititl*'d  tt^  uv^v  tln'ir  claiiii,  il' 
JVliy  tUcy  Imvi',  u^^aiiist  lU*'-  cstatc  nï  tlu;  Insolvi'iits,  wlu-ii  tlu' 
Siiiiif  sliall  liavt'  vi'sti'd  in  tln'  possivssiun  of  tlid  Otlicial  Assi- 
<4iifi!  ;  lifcaiisf  l'i'litioiitTs  t-stiililisli,  l»y  tlicir  p-titioii,  tliat 
lium'  tlinn  liltt'oii  days  liavo  clapstMl  niui'c  tli«'  sjvlf,  l»y  tlu-m 
niadi'  ti>  Dc'Fi'iidantH,  oF  tlic  i^uods  liy  tlu'iii  rlniiih'd  ;  l)t'(;ausc 
l'i'titiuiu'r«  do  iu»t  alK'^f  tl»ut  tlu-  j^ikuIs  wcrr  liy  tlu'iii  suld 
for  rusl»,  and  tliat  thoy  liavi*  uot  scttlcd  t\»r  tlu'  saine  liy  dml*t> 
or  liills  l>v  tlhiii  ii'O'ivi'd  t'i'tiiii  Did'i'iidtuits  ;  l»t'(!auso  l'Mtilioit- 
ris  liavt'.  on  tlu-  iMtl»  day  ol"  l'\  liruary  last  and  on  thc  Htli  of 
Ma>'t'h  last,  d«di\t'rod  tlir  j^oods  to  Winj^att-  iJc  .lohuston,  a«ii'nt> 
for  Dffi  ndants,  its  will  appcar  liy  rffm'nco  tu  tlni  invoirrs, 
nnd  Win^.itc  À:  .)ol'.nsti>n,  at  Livi-rpool,  in  Kn^laïul,  ijitl  («liip 
tlii-  ^'oods  on  Ixiaid  tin-  stranicr  U ihrriilK n,  foi-  and  on  li-liall 
of  Défendants  wlio,  tlun  and  tlcre,  were  sei/.eil  and  possesvd 


of  the  saine  ;  Iteciiuse,  nioreover,  l'etitioni 


did 


l'eceive 


Iroiii 


I).  fendants  nnd  tliil  take  froni  tlieni,  previoiis  to  tlie  deliveiy 
of  tlie  y:oi>ds,  lijlls  of  exirliaiiijfe  and  proini.-.s  wv  note>,  in 
settU'nient  of  tlie  priée  of  said  p^oods  ;  Itecailse  J>efendants 
weie  in  possession  of  tlie  said  ^oods  as  tlie  sole  lawfnl  owni'is 
ruid  [X'iiprietoi's.  and  liave  so  lieen  foi'  luori'  tlian  one  niontli 
pievions  to  tlie  pelitioii  niade  liy  the  said  l'etitioneis,"  Tlie 
partii's  a;;reed  to  ami  si^ned  the  follo\vin<;  admissions  :  '  Tlie 
pai'ties  admit  tliat  Défendants  truve  l'etitionifs  their  pioiiiis- 
Mirv  note  fol'  the  aiiionnt  of  the  invoiees.  and  that  l'etitioneis 
rec'eived  the  saino.  Tliat  tliej^omls  weiv  delivered  to  \Vin;^fate 
vV  .lolinstoii,  shi[>pinj;  aifeiits  eniployed  liy  Def .  ndaiits,  ami  liy 
llieiii  put  ou  lioanl    the   steamer  nieiitioiu'd  in  the   aiiswi  r,  al 

tlie  dates    tlierein    inentioned.    ti»    lie    delivel'i'il  at    Miiiitleal  te 

Defeuiiauts.  An  I  thaï  the  «joods  hâve  Iteeii  sinee  tlieir  aiiisal 
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liieli  lli"y  wi'i'e  <iri;4iiially  shipped,  and    in    the  physieal  pc«> 
session  of  the  (ininil  Trunk   Uailway  Company  of  ('anada,  as 
l)rlon;^finf^'  an  I  deli\  erahlc  to  |).f<  :iclaiits.  altliou;^h  enti-red  in 
the  «rnaitlians  in\  l'iitoiy." 
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velidoi's,  to  olitaiii  possession  uf  certain  efoinls  iiou  in  the  pi»- 
s.ssion  l'f  tln'  (Iraiid  Trunk  Uailway  ('oinpany,  in  Montiiil, 
wliieh  wei'e  piireliased  Ky  Defemiants,  in  Kiiijlanil,  in  l-'elau- 
ary  last.  nu  ereilit,  and  settled  for  hy  a  pioinissory  note.    Tln' 

(niiiils  Were    deli\el'ed     ill     Kll^^laild    tu    the    shippin^  ai^ellt^  "1 

Défendants,  and  were  forwaided  liy  tliein  to  their  destinatii'ii 
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at  Mdutrcal.    AH  tlu-  l'acts   ol"   l\u:  case  iu.'C  vssary    to    t'ouiul  a 

•  l'-i'isinn  wrn-  t'iilly  cstaltlisliril  jn  rviilcncf  Ity  tîn'  admissions 
(if  (Ile  jiiirtirs  ami  otlifi-wisc  4'liat  tlu-  jd-uporty  of  t'oroijfn  crnl- 
ilitis  .siiuuld  in  siicli  a, case,  liifoif  tlic^fuods  liav(!  conio  intu  tlio 
artual  possession  ol  tlie  insi)l\ cnts,  at  tiie  place  of  tlieir  Mnal 
destination,  j^u  iiito  tlie  liankrnpt  estate,  would  l»e  a  cius»!  of 
e\tienie  liaidsliip,  and  Inul  I  any  d(ailtt  as  to  tlie  vendors' rij^lit 
to  sto|)  and  (ilitain  d<di\ery  of  tlie  ;;oods,  I  sliould  IVel  dispos- 
ol  to^ive  tlieni  tlie  hcnetii  of  tliat  doiilit.  Hiit  I  liavo  nodoiilit. 
'l'Ile  1,'oods  ai-e  still  il)  l'Ulk  and  liave  never  (-onu'  int<»  tla; 
stock  or  aetual  possession  of  Défendants,  and  tlie  unpaid  vend- 
ors'  lifflit  of  stoppai;»'  in  Irmisiln,  or  wliatever  it  niay  ho 
called,  nndonlitedlv  still  exists.  It  was  cnntended  at  arijunient. 
liy  l'Iaiiitifl'.  tliat  delivery  to  tlie  sliippin^f  a<^f(  nts  of  Ilinirston 
and  Tt  lier  was  delivery  to  l)<i'endants  tlieinselves,  to  ail  in- 
teiits  and  pnrposes,  and  defeated  tlie  ri;;lits  of  tlu!  nnjtaid 
\endors.  lîut  tlieie  is  iio  (|iiestioii  tliat  delivery  in  Kni,nand 
iiiiist  lie  deteruiiiied  l'y  tlie  laws  of  Kn;j;land  and,  hy  tliosu 
laws,  M, .(Il  a  (lelivery  is  not  a  di'liv(>ry,  to  defeat  tlie  ri^lit  of 
tlie  nnpaid  vciidors.  I^ooked  at  aiso  Ny  onr  owii  laws,  tlic 
agents  were  iH't  ^neli  to  iake  aetual  and  final  delivery  of 
tlie  j;oo(ls,  lait,  iiierely,  to  transport  and  f<>rward  tlieni  ;  so 
thaï     wlietlier   vieweti  l<y  tlie  laws   uf    Kni,dand   or  tlie  laws 

>' I  (Wer  (anada,  no  sueli  aetual  or  eoiistriK'tiv(;  delivery 
lias  'akeii  place  as  to  defeat  tlie  riiL^lit  of  tlie  unpaid  vend- 
ors.  It  was  aIso  coiitended  tliat  Petitioners  could  only  exer- 
cise th(  ir  ii;,dit.s  witliin  tlie  delay  of  I.t  days  froiii  tlie  sale, 
provided  in  tlie  l!)!)Ntli  article  of  tlie  Civil  Code.  Hut 
tliis  e\|)ression  'sale',  in  tliis  artiide  of  tlie  Code,  clearly 
ineans  sale  and  delivery,  and  tlieref  )re,  tlie  delay  can  only 
niii  fnaii  tlie  tinie  of  delivery,  and  110  aetual  plivsical  posses- 
>ion  liavini;  takeii  plac«^  in  tliis  case,  it  lias  not  yet  Im'^uu  to 
iini.  Had  Défendants  traiislVrred  or  pled^^ed  tlie  ^joods  or 
tilles  to  tlielii.  tlie  ri<,dit  of  Petit iolieis  nii(r|it  liave  lieeii  defent- 

•  d,  iiiit  tliey  lia\e  not  donc  so,  and  1  aiii  C(>nse(piently  not 
called  iipon  to  adjuilicate  tliat  i|Uestioii.  !  iiniy  also  add  tliat 
tlwri'  is  a  well  coiisidered  jud^niieni  •!'  tlie  .Siiperior  ( 'oiirt 
w  liicli,  in  case  of  doulit,  would  liave  liad  weij^lit  witli  me  in 
coiuinjjj  to  my  décision  ;  but,  in  tliis  case,  I  do  not  roipiiru  to 
lie  i^'iiided  lç>  any  otlier  dec'si(ai,  as  I  liav«*  uo  doiilit  of  tli(! 
l'etitioners  rijjlit  to  olitain  possession  (»f  tlie  j^oods.  I,  lliere- 
l'uie,  order  tliat  tlie  j;o«m|s  lie  delivereil  t()  l'etitioners,  (ai  tlieir 
^dvinjî  security,  as  is  u>,ually  ilone  in  like  cas(  s,  ai'.d  a.s  tliey 
liave  oHeied  in  fact  to  do  liy  tlieir  pétition.  (  12  J.,  p.  "Jh») 

|{.  and  (i.  h.vi'l.A.MMi;.  for  i'Iainti;}'. 

Sritvt  H\\  Hkiiunk,  (,).  C.,for  l'etitioners. 
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El  <JETE. 

SlI'Kitloil  ("oiitT,  Moiitn'îil,  •22iul  OctolnT,  l.SdS. 
C'orillil  'l'oItltANCK.  .1. 
St.IkMMKS  mit  liKArVAIS  l'M.  1)K  MoNTK.NY. 

Ihhl  :  'l'Iiiit  iiii  apiplii'iiiii.ii  tu  cxamiiii' il  witim-s  iilxnit  tu  Iciivc  tlu^ 
l'ruvincc  wili  iiut  Ic' jrrant'il  liy  tin-  SniK-riur  (  oiirt,  wliilr  llm  rt' ■ur  I  in 
lii'liiro  l!iH  Cciiirt  iif  Unvicw,  nii  an  iii8rri|itiiin  lur  rcvisinii  nl'aii  iiitcrlu- 
oiitory  jiiil);ii  eut. 

K(»MII>i»r\.  l'ur  l)cl'"ii(liiiit,  iii()V»'(l  r<»i'  Ifiivf  t(i  cxiiiiiiiii',  usu 
\vitiii's.s,  ( '.  l'rimt'iiu,  wlm  was  nlmiit  to  Irnvf  tlif  l*ri»viiici' 
(umlcr  Cotli'  nf  Civil  l'rocciluif,  Art.  •2+0).  An  iiHitliiv  it.  wiis 
i'ylfti  in  sn|i|M(rt  ol'  tin-  im»t,i<iii. 

l..t>liA\(.i:K,  f(ti-  l'Iiiiiitiff:  'l'iii' cMUSf  liîis  liccn  iii.sci'ilM'<i  liy 
I)i'l'rii<liiiit  IV»!' révision,  imd  tlit-  rcconl  is  nuw  lu-t'tirc  tli»'CÀ)urt 
ut'  HevifW.  It  would  lie  Mt'Ci'ssniT  t<i  liuvf  coiuMiiinicatinn  of 
tlii'  record,  in  order  to  proceed  with  tlie  exuniination  ol'  tlie 
witness. 

Kolilixnx  :  'riie  cuse    lias    lieeii  insciilied  l'or  i-evision  only 
iipon  un  intei  locntoiy   jnd;fin(nt.    I  eannot  l)e  «lepiived  tln'ic 
l»y  ol'  tlie  ri;^lii  wliii-li  tin-  liiw  ^ixcs  nie  t<j  olitain  tlie  évidence 
ol'  tliis  witness. 

'l'oitK  AMI),  ,).  :  l'Ile  herenilaiit  takes  notliiu*;  lt\'  liis  motion 
'riie  record  iiot  liein''  liel'ore  tilis  ( 'ourt,  I  caiinot  «iraiit  tlie 
application.  (  12  •/.,  p.  '-W'-V  ) 

Loi! AN<ir.ii  and  li<ticAN*ii:it,  l'or  tlie  PlaintiH*. 

.1.  il  ll()lill)()i:.\,  lor  tlie  DeTeudant. 

PENSION  PROVISOIRE. 

('oiiîSfi'KitiKfui;,  Kn  Kkmsio.n,  Montréal,  :{()novenil»re,  Istis. 

l'rc.SlMlt:    MoNUKKKI',  .1.,  HkKTIIKLoT,  .1.,  et    MA(  KAV,.). 

Piiii.oMi;Xi-:  St.  (iK.MMKs   dit    IJkai'vais,  N'ciive  de    l*ii;iti!i; 
lii)i  HDKAt  ,  /.x.  David  ih;  M()Nti<;nv. 

■fi'iic  :  *iii(',  dans  une  actiuti  en  tluinina^'c  pniir  s<'<li)('ti<i!i  avoc  prci- 
nicHsiMle  !n:.ria^;e.  la  IcMiine  Ht-diiito  lient,  pendant  sa  >ri<i»He«»i^  et  axaiil 
Hiiii  aecniielieiiient,  iiiiteiiir  une  pciisiuii  priivi^oii'e  d»  j'antcMir  de  la 
8i\lu('ti(in. 

\a\  .SO  mai.  lM(i,s,  la  Coiif  Snpt'Tieiire,  à  Montival,  hKlfl'llia.oï, 
J.,  a  rendu  le  jiiifeinent  suivant  :  "  ha  Cour,  après  avoir  entendu 
les  parties,  sur  la  iei|iiête  de  la  Demanderes.sc,  pour  une  piii- 
sion  alimentaire,  |iar  t'ornie  de  provision,  de  doiue  pia.sti'>  -^ 
par  iiiui."^,  jnsiju  à  son  accouclieu  eut  de    I  eni'ant  dont  elle  i  >t 
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t'ruM'iiit»',  iivi>ir  '.'xaiiiin»''  lu  prcuvr  (Iôjh  iaitc,  «cconl»'  Imiiti' 
iiiotifiii  et  coiidiuiiiic  le  IV't'cnilcur  H  jmycr  à  la  l)t'miiM(l«'r<'ss«', 
H  (•(»nn)ti'r  ti<'  Cl-  jour,  d'nviinci'  vt  iiiL'iiHiicllciiM'iit,  la  suimiu-  «It- 
trois  loiiis  pur  mois,  ius(|U  au  jour  «le  sou  accouclu-iiiciit,  ft,  vu 
outre.  coiiiliiniiH'  le  Dt-lcndcui  au.N  frais  de  la  rniuêti-  et  du 
présent  jn^i'Mii'Ut,  taxés  à  trente  clielins  en  sus  des  dél'oursés. 
Le  présent  ju^'enient  «levant  être  exéeuté  ainsi  (piil  appai'- 
tiendi'u  en  loi  et  en  ilroit. 

lie  Dé'l'endeiir  M  demande  la  ri  vision  <le  ce  ju^^emeiit. 

MuNDKl.KT,  .1.,  dissentient,  .said  tliat,  in  this  case,  a  jud;|- 
meiit  liad  Iteiii  yiven  liy  »vay  <»!'  provision  ov  pension  l'or  tlie 
l'iaintifl".  a  widow,  wlio  li.id  complaiiied  that  slie  liad  lieen 
sedueed  nnder  a  promise  ol'  mairia^e  and  was  witli  diild. 
Tlie  jud^juieiit  awaided  lu-r  a  sum  ol'  CM  per  montli,  till  lier 
(irc(iiu/ii  iiii'iit,  slie  tinalK'  was  delivered  ol'  a  cliild,  and  tlw  11, 
tlieri'  was  a  second  juil^Muent  ot'  a  l'iirtliei-  montldy  allowance, 
l'nr  the  support  of  tlie  cliild.  His  lloiior  consideitil  tlie  Hrst 
juil<fment  oiiylit  to  lie  reversed.  It  was  true  tliat  tlie  IMaintilI" 
liail  provefl  tliat  slie  was  reallv  witli  cliild  li\'  tlie  tact  tliat 
slie  al'terwards  ^ave  bii'tli  to  one  ;  Kut.  lie  lield  tliat  the  indi- 
cations ol'  lier  supposed  condition  were  neees.snrily  donlitt'ul 
and  ol'teii  deceived  tlie  niost  skill'id  pliysicians,  so  tliat  évi- 
dence on  tliat  suliject  was  inanit'e.stly  a  ii;'.ist  daiitrcrous  tliin^' 
on  wliicli  to  liase  a  judi,niieiit.  The  jurisprudence  ot'  the  ciani- 
trv  "ave  no  li'dit  ol'  action  in  a  case  like  tliis,  until  tht!  ac- 
cducliement  liad  actually  takeii  place,  even  if  a  promise  of  niar- 
ria^jfe  were  pioved  as  the  ^round  of  the  siMluction.  In  tins  case 
tliei'c  was  no  action  hut  a  pétition. 

hKlt'rilKl.oT,  .1.,  in  !.!;ivin^r  the  jud^niient  to  sustain  a  pi'cvious 
order  of  the  court,  said  that  tliere  was  no  final  jud^nieiit;  lait 
one  of  a  provisioiiiil  cliaracter,  whicli  miijht  lie  ^rjunted  at  the 
discrétion  of  a  ju<lnf,  t<t  assist  an  unl'ortunate  party  to  h  suit, 
siich  as  a  widow,  oiplian,  or  wonian  separated  from  lier  lius- 
liand.  Tliere  was  no  doiiht  tliis  woniati  was  fiicriiilc  and  she 
liail  lirou^dit  an  aciion  l'or  hreach  of  pronii.se  of  niarrif.^-c, 
risrrviiif4  to  herself  suli.MMjiiently  the  ri<;llt  to  suc  ai  /lahrn  ilr  ; 
.ind  the  reputed  fatliei"  liad  admitted  the  inteicol'ise.  Alter 
the  cliiM  was  Itorii,  tlwre  was  a  new  order  of  the  sanie  kiiid, 
l'or  the  wonian  eoidd  imt  wo;k  to  snpport  the  eliildreii  of  lier 
tirst  marriai,^'  witli  one  haiid,  nnd  1. ur.se  this  ctiild  with  the 
'itlier.  Ile  tlioiiuht  tlii  refore,  tli.vt  \n'  did  iiot  i^ive  too  miieli 
in  awardiii<;  lier  C-")  per  nioiitli  :  Tliere  was  a  technical  eiior 
in  the  judi^iiient  to  he  refoniied.  The  otiier  parts  of  it  wiaild 
\ir  contirnied.  (  |.'{  ./..  p.  "il  2.) 
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DISCOlfTINUANCE  OF  SUIT.    C0ST8. 

SlJl'EIMoU  CoruT.  Montrnil,  22li(l  (UtoluT,  ISCS. 
Corain  'l'oKHAXrK,  .1. 
CÎKKKNSIHKLDS  tS.  LeHKANC  l't  (il. 

Ilihl  :  Tliat,  iiiuler  art.  4r)((  (".CM".,  a  l'Iniiitilî",  as  ii  ^'oiiorul  rulo,  «'aii 
(liscoiitiinie  liin  iictioii  oiily  on  piiynuMit  ofcosts. 

L.VI'I-AMMK,  Q.  (\,  fur  Plaintitr,  inovcil  to  lu-  pci-inittcd  to 
discuntiiiUf  tilt' iK'tion  ayainst  nnf  of  tlu'  Di-t'cntlaiits,  witliDiit 
costs.  Tliis  Dt'fcinlaiit  liati  picadcil  soparati-ly  to  tlic  action 
tliat,  ut  tln'  tiiiic,  tlu'  oltliL,'atioii  siicd  on  was  niadc,  lie  was  a 
niinor,  wliiio  it  was  stati'il,  on  tlu-  tact'  of  tlic  o)ili;,'ation,  tliat 
li(!  was  a  major.  'l'Iic  ()l)lii;ation  sut'il  on  was  dati'il  tlu-  lOtli 
Aj>ril,  l.S().S,  and  tlic  Défendant  attaine*!  tlie  ai^e  of  niajorivy 
on  tlie  'l\i\\  of  Mav  folliiwinj;.  'Plie  leained  connsel  contended 
tliat,  under  tlie  l'ircunistances,  IMaintitf  sliould  lir  allowed  tt. 
discontinue,  witliout  costs. 

DkLuIiimiku,   f<»r  tlie   Défendants,  opposed  tlie  applitation. 

'rouuAMi:,  .1.:  Tiider  art.  4ri7,  Code  of  Civil  î'rocediire, 
co.sts  .«.liould  lie  paiil  l>y  a  party  di.scontinnin»;  liis  suit  or  pm- 
r  'din»;.  The  Court  sees  no  reason  wliy  tlie  onlinary  ruie 
snuald  lie  deparcefl  froni.   Motion  lejected.  (  12  ./.,  p.  'U.'J, ) 

H.  and  (î.  LAl-LA.MMh:,  for  tlie  l'iaintiff. 

C.  C.  I)K  Loitl.MIKH,  for  tlie  Défendants. 


pi 

m 
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COTISATIOn  SC3LAIRE. 

Col  i'      ;  Ciitcrir,  Trois- Hivièi es,  !>  Noveninre  iSfiS. 
Corani  r(ii.i;i"i'i:,  .1. 
Lkscommis.saihfs  i.'i'.roi.K  i'«»rit  i,A  MiNKii'Ai.iTr^;  dk.St  .Fkan- 

l)AI"nsTl';    DK    NlCOI.KT,    HANS    l.i;    lOMIi,  |»K  Nir(i|,|.r,  r.s. 
TlU«i<iK  ri  (il. 

.Iiiijf  :  <iii(',  Mai  suite  iln  ilfpût  i|ii  ra<la-trt'  des  ^eijîiiPiirifs,  «•Kiitiiniii- 
iMf'iit  à  la  Ini  ;il>iilitive  du  la  lemiP'  «ei^'iiemiali',  les  ^(■i;.'lHMlrs  sinil  exu- 
ih't't'H  lin  iiaieincnt  ilii  <|naiaiitii'iiiti  iln  niuiitanl  de  la  >  ii!i.'>atii>n  ^('<llall'(<. 

I..es   |)eniaildeuis  léclalllèli'nt   lies  1  K'Ieiii  leur,-,    t"2. !!•.!•]    ptiUî- 

le  paiement  annuel  du  (piaraiitiènie  du  montant  de  la  cotisa 
tion  .scitlaire,  r»''parLie  dans  la  muiiieipaliti'-.  pour  leur.s  droits 
lucratifs,  couuim'  seitfnciirs  dans  lis  limites  de  |,i  municipaliti' 
Lis  Defeii  leurs  ont  reiieoiit i'.'-  l'action  par  une  exc<'ptinn 
ptMvniptoire  en  ci^  ti-rmes  :  (^>Ul•,  ipioi<|ue  hs  I  »éfend»iir^ 
soient,  depuis  plu>  di  ciiKj  ans,  propriétaires  et  en  possession 
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•  les  ('iii(|-.si\it'iiH's  pur  in<li\  is  «lu  tirf  et  sciL'îK'urit'  <!•'  Xicnlct, 
sitiU'  ilaiis  r«''tt'ii(liu'  (If  lu  iiiuiiii-i|i)ilitô  tic  Nicolt't,  iH-iiiiiiniiiis, 
ils  iH'  po.ssc'dciit  plus  (U- «hoits  liicratir.s,  coimiic  s('i;(m'ur.s  Un- 
dit  ïu-i  et  s('i;;nf»iri<',  et  ce  depuis  lu  clôture  du  cudustre  ;  (pie, 
])ur  l'opY'rutioii  de  lu  loi  ubolissuiit  lu  teinire  seiyjut'iii'iule, 
ioUtcHles  terres  lioli  (•()iic(''d(''es  duMs  les  (iel's  et  sei^rueUries  ont 
(''té  chaiijîées  en  t'runc-alleu  roturier.  Les  IV-fendeurs  ont  citV' 
les  uut()rit(''s  suivuntes  :  Les  droits  lucratifs  des  seij^neurs  ont 
('•k''  uliolis  ilepuis   lu  clôture  du  cudustre,  24  septi'inl ire,  l<S(iL 

•  n  vertu  de  la  section  •'{()  sous-section  2  et  M  du  cli.  41  des 
Stutus  Heiundus  |)(un'  le  r>us-(  "unudu.  Or,  jiur  lu  section  77  du 
chapitre  If)  des  nn'nies  Stututs  Kel'ondus,  le  4()ènie  n'est  inipo- 
salde  (pie  sin"  les  droits  lucrutifs  des  scij^neurs.  Muintenunt 
les  terres  non  conc(''(l(''es  ajjpurtieuncnt  en  jjropre  uux  sei- 
i^neurs,  en  sorte  (pi'uu  lieu  d'imposer  le  4()('nie,  les  coiiiniis- 
suires  d  ecoie  doivent  tuxer  les  teri'es  non  conc(Ml(''eH,  coniino 
('tant  lus  li(''ritu^es  |>ropres  des  seii^neurs.  Les  (lis|)ositions  des 
chupitr.'s  If)  et  41  des  Stututs  Retondus  p( un-  le  lîus-(  unuilu, 
ne  sont  pus  incompatiltles,  cuj",  iunt  (pie  les  cudustres  n'i'tuient 
point  terniin('vs  et  clos,  le  4()('iue  ('-tuit  payable,  nuiis  aussitôt 
it  uu  l'uret  à  mesure  (pie  les  cadastres  devenaient  clos,  le  paie- 
ment du  4()('me  devait  cesser  et  les  tenvs  non -conc(''d(''es  deve- 
naient imposuliles  aux  lieu  et  |)lacc  des  dnùts  lucratifs.  De 
plu.s,  voir  le  chapitre  1('V  des  Statuts  llei'ondus  pour  le  Uus- 
( 'unudu,  sections  2,  ô,  H  et  M,  sur  l'efiet  et  le  i-t'sultut  de  lu 
refonte  des  Statuts,  (pli  exclut  toute  ineomputihilitt'  entre  les 
dispositions  des  Statuts  Hcfondus.  Kt,  attendu  (pie  le  cadastre 
des  cin(|-si\i('iiH'S  de  lu  seii^neuri(!  de  Nicolet,  d(Uit  les  IV'fen- 
deuis  ('tuient  .sei^nieur.-,  a  (''t(''  fuit  et  d('pos('',  vt  (pi'uvis  pulilic 
II»  u  (■t(''  donné  suivunt  lu  loi,  depuis  plus  de  cin(|  ans  ;  (]u'ainsi 
li's  Défendeurs  ont  ce.s.sé  d'être  seij^'Ueurs  des  dits  cin(|-sixi('nies 
de  seinufurie  :  (pie  leurs  droits  lucrutifs  en  iceux,  tels  ipi'ils 
rxi.stuieiit  uujiuruvunt,  ont  été  uholis,  suivunt  l'ucte  des  Stututs 
Refondus,  H.  (y.,  ch.  41,  sect.  îiO  et  'VA,  et  (pie,  pur  suite,  ils  se 
troiivenf  exonérés  du  )»uiemcnt  du  (piuruntif-me  du  montunt  de 
la  eotisution  répiirtie  dans  la  munieipaliti'  dont  ils  ('taifiit  sii- 
uneur-^,  jtour  le  s(uitien  des  écoles:  lu  cour  rejette  lu  demande 
lies  Demandeurs,  ce  (piai'untième  n'(''tant  ni  dû  ni  exi^ihle." 
(12  ./..  p.  :U4.) 

M.\("D(U'(i.\!.l-  and  H(»ri,isi"(»N,  uvocuts  des  Demandeurs. 
.\l,ll!K.I)  Dl^:sil.Kls   avocat  des  Défendeurs. 
I'.   II.   L.M  UENAYi;.   Cou.seil. 
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INSCRIPTION  EN  FAUX. 

('••II!  Sn-KiiiKiHK,  K\  Hkvimon.  Muntmil,  2S  IV-vrirr  |.S(iS. 
Ciiniiii  M<iNi>i:i  i;r,  .1.,  r»Kiti'm;i,(>i,  .1.,  M<»nk,.I. 

LVNCM   rs.  DiNCAN. 

.hiijl  :  (jiKt  riiiKcription  on  lan\  |  »'iil  itif  liiitc  fii  Iniit  l'tat  <lt' (  iiiisc 
hiiiviiiit  les  (liH|i(ihitii>iiH  dit  l'articltt  If  14  <lii  (  'mlc  ilc  l'inri'iliirt'  Civil*'  ilii 
I5as('aiiaiiii,  tt  t|iu'  ct'l  aitirlo  a  alir<  >it'  la  nule  do  |iiutii|iic  du  J  jaiivici 
1S.")4,  l'I  loiiti'  lîjjit'  lie  |irali<|iu'  ((.ntiairt'. 

Cftt»!  action  lut  iiiti'ntt't'  en  février  1H(i7,  »l«'Viiiit  la  Cuur 
Sn)i»''ric(irf  à  H«anliarii<>is,  et  l'ut  ia|i|iiirt(''f  eu  mars  iS(i7. 
I.iii's  <lu  rappoi  t  <li-  In  cause,  le  Dcniaiideur  |ii'iii|uisit  un  acte 
(le  tmiis|i()i't Niu'  lc(|Uel  il  iivait  liasé  sa  demantle  :  le  IToctolire 
|. SUT,  après  la contestatinii  liée,  le  Dérenileur  tieuianda  la  jier- 
niissiuii  (le  s'iiiscriic  eu  faux  contre  cet  acte  de  tiansport,  jire- 
tendant  (ju'il  avait  ('•t(''  passe-  un  diuianclie  le  .'{  (hrenilire  l!S(l"), 
au  lieu  du  2  (|Ue  coui|i(irtait  l'acte.  F..e  Demandeur  s'y  olijecla, 
en  soutenant  (|Ue  le  Défendeur  navait  aiictni  int(''r("'t  à  ar;.îuei- 
ce  fa>;.\,  vu  (|U  il  devait  la-cessa  ire  ment  payer  sa  dette  soit  imi 
C(''dant  (I  ),  soit  au  ccssioiniairc,  et  s'appuyant  sur  la  ri'^le  de 
prati(|Ue  pronudj^Miée  le  4  Janvier  1854,  (pii  exii;e  (pie  l'inscrip- 
titai  en  faux  soit  faite  dans  les  (piati'e  jours  de  la  production 
de  la  pi('ee  ar<fu»''e  d(î  faux.  Cl)  I^e  iV'fendeur  cita  l'article  I»I4 
du  ('o(|e  ^h'  l'roc(''dure  Civile,  (pli  a  ('-tendu  ce  d(''lai.  Le  ju^fc 
nient  de  la  Cour  Supt-rieiirc  à  l^eaiiliarnois,  .liUINsoN,  .).  (pii 
avait  refuse  la  demande  d(^  rinscription  en  faux,  fut  inliriiie 
par  la  Cour  de  lievision,  (pii  a  niotivi-  .son  jii;;eiiieiit  comne 
suit:  "  'l'Ile  court,  considerini;  tliat  tliere  is  eiror  in  tlu  ji'l;,'- 
nient  appenled  fiom.of  tlie  f(airteentli  dayof  Novemlier,  lN(i7, 
rejectin;^  tlie  JietitioU  liy  Défendant  fyle(|  on  tlie  thirteelitli 
Novemlter  last,  j)rayini;  tliat  said  Défendant  lie  permitted  to 
inscrilie  en  j\nu-  aj^ainst  tlie  iniiinli'  of  a  certain  deed  ot" 
tiansfer,  in   tlie   pétition   mentioncd   and   descrilied,  fyled  l>y 

(I)  l'iK' altt'-ration  huiis  iinporlaiici-,  l'oiniiif  pai'  {'M'iiipli',  cliaii^'trr  le  iimi 
"  |iRi'tit's  "liaiix  la  iiiiiinti' il'iiii  ai'tt' mitai-ic  on  ci'liii  ilc  "  paity,"  lU'  peut  taiic 
l'olijt't  il  (iiu-  iiisi  riptioii  en  faux.  (//«/////(  tt  A'.//"".  ' '.  il.  I!.,  en  appil, 
Mitntnal,  l'J  mais  IS.Vi,  h  \kintaisk,  .1.  iii  ('.,  Avi.w  in,  .1.,  Divai.,  .!.,  it 
('.VKON.  .!.,  coiitiniiaiit  le  jugeiiiunt  île  ('.  S.,  Mmiti-i'al,  •_'!!  avril  IS.")4,  ô  />.  '/. 
Ji.  C,  p.  4.'«»,  Il  4  A'.  J.  /{.  Q.,  p.  4((;{.) 

C2)  l<i' eiTlilii'at  lies  priiciiceuru  île  rime  îles  parties,  apposé  au  lias  il'iim' 
copie  lie  jut;ellH'lll,  à  l'eliet  lU-  ili'nlai'er  iille  celte  copie  certiliée  pal  eu\  i  >t 
tilU'  vraie  copie  du  jujiemeiit  reiiclu  dans  la  cause,  et  le  lappoit  de  l'Iiiiissici. 
eonstataill  la  si;,'nitii'atiiill  d'une  telle  copie  de  jii;;eiiieiit,  ne  coiistll  iielil  pas  un 
faux  clans  le  sens  de  ce  mot  et  ne  sont  pas  reconnus  connue  tel  pu-  Im  loi  ;  ils 
lie  peuvent,  en  eonsi'ipieiiee,  faire  roltjel  d'une  inscription  en  faux,  tl'-rr;/  v-. 
Minii,  et  la  Hniniii'  irOiilnriii,  tiers-saisi(^  et  Mihf,  i:ontestaiit  la  saisit',  ('.S., 
M.wirriil,  -11  uni  ISiiJ,  liAiiiii.Kv.  .1.,   Kl  A'.  J.  li.  V-,  P-  'I^.'J  :  'i  •/  .  p.  -i:«) 
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l'Iaititiff,  iiiasiinu'li  us  tlic  prayci-  io  tlw  emii  t,  as  iii  saitl  |i«-ti- 
tiuii,  was  iT^iilarly  iiiadf.  an<l  was  sii|)|it)i't<M|  liy  a  powcr  «»f 
attiinicy  in  fliic  t'idin,  fioiii  Dt-I'ciiilant  U*  his  attorncy  >nl  lifein  ; 
coiisidi-riiijf,  t'iirtliiT,  tliat  tlic  ('(tuit  lu-low  slitiuM  tiist  liav« 
<;raiit«'(|  |)ft't'n<lant  nitf  ol"  liis  i  nff-rprllotinii  U)  IMaiiitiH' to 
(li'flaïc  wlictlicr  lu'  Iliade  nsi- ut' said  traiisIVr;  coiisiduriii^, 
la.stly.  tliat  no  adjudication  in  tin-  niattei- slmiild  i'iiitli«-r  liavc^ 
liccn  liad,  until  altt-r  Dcrcndant  liad  prodiH-rd  liis  iihii/>'iim  ih- 
j'oii.r,  and  tln'  |iarti<'s  lii-ard  upon  tln'ir  snfru'iciu'y  or  insntli- 
ciriicy.as  tlu'  case  ini}^lit  lu-,  an<l  tlicsanif  liad  ln-fii  cousit l(>r«'d 
liy  tlif  court  :  tliis  court  dotli  reverse,  anniil  uiul  set  aside  tlie 
said  jn<l;,'nient,  and,  pitK'eedin;,'  to  n-nder  tlie  judjL,Mnent  wliicli 
llie  coliit  lieiow  slioIlM  liave  relldeled  it  is  ordel'ed  tliat  <ntf 
lie,  and  it  is  hereliy  ^rninted,  to  Défendant,  ol"  tlie  i iitrr/n-lht- 
tioi)  liy  liiiii  in  liis  .said  pétition  niade  to  l'Iaintitf,  to  déclare 
Nvlietlier  lie  iiiakes  n>e  of  tlie  said  transt'er,  a  copy  wlieieot'  is 
liy  l'Iaintitr  t'yied  :  ami  tliereiipon,  tliat  tlie  parties  inay  and 
do  proceid  as  to  la\v  and  justice  iiiay  appi-rtain.  (  \'l  ./.,  p.  2'J<) 
et  lô  ./.,  p.  :{(i.  ) 

HuANciiArii,  att<»rnev  for  IMaintitt*. 

El.Llo'ri",  attorney  for  Défendant. 


I  1! 


ACTION  POUR  DIFFAMATION.-  PROOEDORE. 

C'ouu  Sn'i'UiKiHi:,  Montréal,  2.S  avril  ISdH. 

Corani  Mkhtmei.ot,  ,1. 

DkIJSI.K  rs.  Hk.MIiUV. 

Jiii/t'  :  (^ne  le  Défcmlciir  peut,  en  répeiiHc  A  une  aitieii  en  ildinina^'t-s 
|iiinr  injures  .erlialt"',  p'aiiler  siH'eialciiuMil  <|U)>  loiit  ce  iiii'il  a  pn  iliro 
an  Kujet  (In  iNiiinmlenv  liitlii  le  d'avec  Ic^  iilir^MitiniiH  de  la  (|é(  laraliun, 
et  ipie  tnnt  ce  (pd  Hcra  premé  ipi'il  a  pn  dire,  e.-l  vrai. 

Ijc  Défemleiir  plaida,  à  cette  action  pour  doniiiia^es  résul- 
tant de  certaines  injures  verliuies  (pie  le  Demandeur  ]trétend 
i|Ue  le  Défendeur  a  proféicjs  contre  lui,  nitrr  ni  lu  :  "  Tliat 
"  anytliiiij^f  lie  ever  spoke  of  Defetiilant,  particularly  on  tlie 
occasion  retVrred  to  in  l'Iaiiititfs  déclaration,  was  ditlen-nt 
"  froiii  wliat  is  alle^fed  liy  l'Iaintitf,  and  tliat  ail  tliat  can  lie 
"  proved  tliat  lie  said  was  and  is  triie."  Le  Demandeur  tit 
motion,  le  17  mars,  lS(i8,  "  tliat  tliat  portion  of  tlie  plea  lie 
struck  out  and  reject»d  froiii  tlie  record,  su Iject  to  sucli  ordt-r 
as  to  repleadinj^  as  tliis  court  iiiay  lie  plea.seil  to  make,  for  tlie 
i'ollowili^  ntlier  rea.sons  :  lu.  Hecailse  said  portion  of  tlie  pieu 
is  Ilot  an  answ<'r,  in  wliole  or  in  part,  to  tlie  d<>claration  and 
action  of  IMuintitf  ;  "io.  Mecause  .suid  portitm  of  tlu-  plea  neitlier 


+')« 
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lI 


•  lonit's  tlic  .sl'UnIt'ruiiH  wnnls  cliiir^t'il  iior  st-ts  u|)  iiiaitcr  or 
l'iicts  in  justification  ol"  tlu-  siiiiu;  ;  :{o.  IWiiusi!,  if  tli»;  iillf^atioiis 
containcil  in  said  iiortimi  ol'  t.ln'  pli-a  main  ol'  i-i'cvjnl,  flu'y 
will  r»'(|uir<'  to  lie  ('n(|uir('i|  ol"  liy  tlicjni-y;  and  tluit  sucli 
in(|uiry  will  ln'  nsdcsH  ami  incfirctiial,  uml  woulil  liav(^  no 
«'H'cct  wliati-vt-r  witli  n-spcct  fco  tlit-  Jiiilj^nn'nt  to  Im;  |)i-onoini(;<M| 
in  tliis  cause  upon  tlii>  (It-claration  and  action  tlicivin.  Motion 
icnvoycc.  (12  .A,  p.  221.)  (  I) 

Alilitt'i'i',  avocat  du  hcniandcur. 

CoitltKll.l.K  et  r.KAihltv,  avocats  du  Dcfcndcur. 


,?  ' 


S.\ISIEARRET  BEFORE JUDQMENT. 

SUPKIUOH  ConiT,  IN  ClIAMIIKUS, 

Montréal,  I7tli  Septend.er,  ]Hi\H. 
C))ran»  ToimAMi:,  .1. 

TllK   QlKlIi:»'    TiWK    »w.  StkKUS   et   (f/.,  and    H  lltAM  ShyMoIK 
ri  ol.,  T.  s. 

//(/(/,•  Tluit,  iii  tlid  ciiso  (tf  11  «i(/;V-(»rr(Vl)(fni(>  jiKlirinont,  wlicro  an 
i.iti /itiiiii  i)  In  l'niiiif  liad  1mm«ii  fylci  a^aiiisl  tlm  niiiKii',  aiiil,  siil)HiM|UtMit  tu 
tlin  lylin^.'  lA'  tlii-  i'X('('|>ticiii,  a  pclitiiih  liail  l)i'cii  f'ylod,  r(>iit('»lm>:  tlii* 
validity  ol' lhi>  Kiiinii,  in  tlio  maniu^r  |irovi(l«nl  for  (lie  eoiileHlatiDii  i<{ 
wiiis  i<{  rii/iiiis,  tlie  riuiiii'lr  (ifilu^  petilioiKti',  iiii  tlie  |M'titi(iii,  iiiay  lie  [irn- 
ciicdml  wiili,  iiide|i(Midt'Mt  ni"  llic  rdiileslalinu  (iii  tlit!  vxcvpt'uiii  à  In  furnii. 

'roilHANcK,  ,).  :  The  l'IaintiH"  sued  ont  a  writ  of  suisir-dm'l 
liei'ore  judj^nient  a^'aiiist  Détendants'.  The  I)et"«'ndants  met 
tlic  fdlnic  liy  an  cnriilit»)}  à  lu  fnrnif,  l'yled  on  thc  4th  Sep- 
tend>ei",  |S(!S,  upon  which  a  conU  station  lias  l)(>en  joined.  The 
Défendants  also.  on  tlie  .Sth  Se])temlier,  pi'esenti'd  a  pétition 
to  oiituin  tlie  disehar<;;e  of  the  .sei/ufe,  in  tlie  manner  provided 
for  the  dischar^^e  of  J)efendants  arrested  on  a  writ  of  fv/yx'o.v; 
and  IMaintitf's  hâve  answeied  tlie  pétition,  l)otli  jfenerally  anil 
l>y  raisinir  formally,  in  writin;^,  the  (piestion  whctiu'r  Défen- 
dants can  procued  on  tlieir  pétition,  without  inakin»;  option 
hctween  it  and  tlieir  i.>'r<j)t'iiit}  à  lu  foriiif,  liased  upon  the 
saine  j,'r(ainds.  Hy  article  S'A  <»f  the  Civil  Code  of  Procédure, 
a  simple  attaehment  may  lie  conteste»!  in  the  saine  manner  as 
writs  of  rapiiis,  and,  liy  article  <S2I,  referriii^  to  contestation 
of  writs  of  <'iii)iiis,  if  tlic  contestation  is  founded  uj)on  the 
falsit}'  of  the  allet^ations,  i.ssuc  niust  bc  joined  upon  the  peti- 

(I)  Autoriti'-H  ilu  Dciiiiindfiir  :  Larkiii  ut  Kotnp,  di-cidi- à  MontiV'id,  l'ui'iiin 
Dav,  .1.,  Smith,.!.,  ('iimiut,  .).  Aiitoiit 'h  du  IV-fiMidcar  :  No.  '2(HI7,  DcmlmnitH 
ri.  Ksdnilu,  à  Moiitrrul,  fniiuii  IIaihii.ky,  .1. 
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tion  i)f  tlic  I)t'ftii(l(uit,  aiul,  in  tlu'  or«liimry  f";;ii,sr,  «ml,  iiidt'- 
jM'iMlt'iitly  of  tlif  coiitfstMtioii  upoii  t!i('  principal  «IciiiiuhI, 
iinlt'ss  tlic  t'xijjiliility  ol"  tlic  «Icltt  <l<'j»ciitl.s  njioii  tlic  trutli  ni 
tlif  iillftjation.s  (>r  tilt'  ntliilavit,  in  wliicli  cas*;,  tlu-  writ  niav  lu* 
CDutcstiMl  toi^etlicr  witli  tlic  nifiits  nï  tlic  case,  tliis  cxct'ption 
is  not  tlic  case  in  tlic  prisent  instance  'Plie  pctitininr  niay 
tlici'd'orc  procccd  witli  liis  nKiin'Ic.  A'y^y »'/''/<' un Icrcd.  (1*2./., 
p.  227.) 

Wki.cii  an<l  lil'l.l.orK,  fur  PlaintiM'. 

11.  Dkvi.i.n,  fur  Dcft-nilants. 
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ATTACHMENT.-SEORETION. 

CoiitTuhQiKKN's  IU:n<ii,  .Muntrcal,  lOtli  Scptcn»l>cr.  1M70. 

Comm    DiVAI,,  ('.  .1.,  DltlMMOM),   .1.,  H.Mxil.KV,    J.,  Mo.VK,  .1., 

.lolIX.SoX,  .1.  (itl  /iiH'. 

TllK  (^iKliKc  li.\NK,  l'Iaintitfsin  tlic  ('unit  liduw,  Appdlants, 
ovd  Thomas  Sit.khs  tf  al,  Dcfcndunts  in  tlic  ('unit 
ltc|(nv,  Hcspundciits. 

Ililii  :  WlitTi»  a  tradint'  partii"rHlii|i  clilaincd  ailvancoH  from  a  Haiik, 
mulnr  un  a>{i»'cm('iil  tliat  tl.c  pmcccils  nC  >alc  <»(' lirnilnck  liaik  cxliail, 
iiiaiiiifactiiicil  l)y  tlic  |>urtnci'^lii|>,  ^ll()lllll  li«)  iiaid  iiito  tlic  Uaiik,  in 
roiiayniciit  of  tlic  iulvaiiccH,  and  llic  iiartniTMliii),  wliili-  in  a  Htatc  nf 
iiiHoivciicy  aiitl  lar.'cl)  imlchlcd  tu  tlic  Haiik.  coiitraty  tu  tlic  a>:rcc- 
ment,  ai>|p|icd  tiie  jinictHulH  of  174  liarrcl.s  nfliurk  extrait  lu  tlic  u'ciicial 
]iin'|iiiM'N  iif  tlic  l>ll^illCN.•',  williuui  llic  knuwlcd^c  m  i'oilsciiI  ni'  t lie 
Itank,  tliat  .siidi  act  levcii  in  ('(imiectioii  willi  évidence  tliiii  tlie  nclHi't' 
llic  paitiicisliip,  aë  le^'anltH  tlie  Haiik,  uere  rnnii  liiKt  tu  liiM  nkiii  tn 
IVaiid,)  did  Util  aiiKiiint  tu  hi^iieiitui  w  itli  intciit  to  dct'ruiid,  .siillicicnt  lo 
Mi>taiti  an  atlacliinent  lict'iin;  jud^^incnt. 

Tliis  was  an  actiun  hnaijflit  l'y  tlic  (^uelice  Uank  aj^ainst 
Tliuinas  Stocrs,  jun.,  aii<l  utlicrs.  cupartncis,  timliuji-  tnn;,.tlicr 
iiiiiler  tlic  nanic  and  firni  uf  tlie  Drniiiiiiunilvillc  IJark  ICxtiaot 
.Mantifactniiiii;  Cunipany.  Tlic  Del'cndants  ulitaiiicd  discuiint 
fruin  tlic  lianU  to  tlic  «'xtcnt  uf  ."^10, 000,  wliich  was  tu  l>c 
paid  in  cxtnict  iiiannfactnied  fruiii  licmluck  Imik.  Tlie  Dc- 
l'endanls,  in  pnfsiianci-  uf  tliis  anann-i'inriit,  deli\eri(|  t<i  thc 
liank  npwafils  ul"  700  liarrels  uf  tiieir  nianiifactiire,  tuwaids 
thc  paynientuf  tlieirdcd.t.  On  tlic  20tli  .hily,  1S»;m,  Dcfendants, 
Inint,^  in  uaiit  uf  fnrtlier  udvaiu'cs  and  apparently  insulvcnt, 
-^tatcd  tu  Kliind,  casliit  r  uf  tlic  liank,  tliat  tliey  liad  tlicn  17+ 
l'ari'cls  uf  cxtnict  ready  fur  dclivcry,  for  wliicli  tlicy  w;)uld 
;;ivo  tlicni  a  l»ill  uf  lailin^  npun  tlic  liaiik  iiiakinj,'  a  furtlici- 
ailvauL'c.  Uliiiid  decliniiii;  tu  niakc  sndi  advancc,  Tliunias 
Stccrs.jnn.,  tlic  nianae^er  uf  tlic  cunipany,  suM  tlic  174  Itancjn 
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of  extract  to  Brovvn,  arul  npplied  tliu  proceeds  of  tho  sale  to  tlie 
liquidation  of  other  del)ts  due  by  tho  company.  Rhind  there 
U|)oii  Iliade  affidavit  that  tlie  Défendants  were  secretinf^  tlieir 
])r()perty  vvith  intent  to  defraud  their  creditors,  and  obtained 
the  issuin<f  of  a  writ  of  attachnient,  by  vvliich  the  entire  jiroper- 
ty  of  Défendants  was  put  under  seizure.  The  Défendants  t]wn 
presented  a  pétition  to  the  Superior  Court,  settin^  out  tliat  the 
allégations  contained  in  the  affidavit  of  Rhind  were  false  and 
unfounded  in  fact,  and  praying  that  the  seizure  be  quashed. 
On  the  20th  of  October,  iSGS,  judgment  was  rendered  by 
MoNDEi.KT,  J.,  quashing  the  writ  of  attachnient.  Thejudge, 
in  pronouncing  this  judginent.  niade  the  following  remarks  : 
"  This  is  a  case  wherein  an  attachnient  of  a  certain  ([uantity 
of  goods  bas  been  issued,  on  the  allégation  that  Défendants 
are  insolvont  and  secnting,  &c.  It  is  coniplained  by  Défen- 
dants, in  their  pétition  .igaiiist  the  issuing  of  such  writ  of 
attachnient,  that  there  iia;-.  been  no  sécrétion,  and  therefore. 
Défendants  pray  that  the  ntiaeit ment  be  quashed.  It  would  be 
a  waste  of  tinie  to  enter  ai  lenglit  into  the  particulars  of  this 
case.  It  is  évident  that  no  ;  jtuai  .sécrétion  bas  taken  place.  If 
the  acts  of  Défendants  are  co  be  (]ualified,  they  might,  at  the  ut- 
inoat,  rank  as  actsof  insolvenc}',  with  or  without  Iran  d,  accord - 
ing  as  they  are  regarded  in  onv.  or  the  other  light  ;  but  there 
is  nothing  in  the  évidence  aniounting  to  sécrétion.  The  case, 
conse(iuently,  eannot  liold  for  Plaintili's,  unless  there  be  in  our 
law^  such  a  tliing  as  constructive  .sécrétion.  But,  in  iny  opinion, 
there  is  no  such  con -^ructive  sécrétion  recognized  l)y  the  lavv 
of  this  country.  The  Plaintifts  haviî  in  their  affidavit  u.^^ed  the 
présent  tense  :  '•  the  Défendants  are  secreting."  They  hâve  not 
proved  it.  It  seenis  to  me,  that,  out  of  the  tliree  ideas,  insol- 
vency,  frau<l  ami  sécrétion,  niuoli  confusion  lias  ai'i.sen.  Tliere 
luay  be  insolvency  without  fraud  :  there  may  be  fraud  without 
insolvency  :  there  niay  Ije  insolvency  with  or  without  frau<l, 
without  seci'etion,  l)ut  there  eannot  be  sécrétion  without 
fraud,  tliough  there  may  V)e  sécrétion  without  insolvency. 
Thèse  words  are  not  necessarily  corrélatives.  In  this  view  of 
the  case,  I  atn  of  opinion  that  the  writ  of  attachnient  must  be 
tpiashed."  The  juilgment  was  ;7io//<'f' as  follows  :  "  C/onsider- 
ing  that  there  is  no  évidence  that,  at  the  time  of  the  issuing 
of  the  writ  of  attaclinn  nt  iigainst  tlnî  goods  and  etlects  of 
Défendants,  there  was,  or  liad  been,  on  the  pai't  of  Défen- 
dants, any  act  of  sécrétion  of  the  gottds  and  ettects,  such  as 
required  by  law  to  justify  the  i.ssuing  and  executing  such 
writ  of  attachnient,  as  lias  been  done  ;  this  court  doth  (|uasli 
the  writ  of  attachnient  and  ail  proceedings  had  thei'eu|M)n, 
with  costs  against  Plaintiffs."  On  the  above  judginent  Plain- 
tifts inscrilied  tlie  case  for  revievv. 
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TouHAXCE,  J.  :  I  hâve  the  niisfortune  to  dissent  t'roni  the 
niajority  of  the  court.  Tins  case  is  before  the  court  in  revievv 
of  a  Judgmeiit  rendered  by  Mr.  Justice  Mondelet,  on  tlie  20th 
October,  18()8.  The  Plaintiffs  instituted  a  suit,  on  the  2lst 
July  last,  a£[ainst  Défendants,  jointly  and  severally,  as  nieni- 
bers  of  a  trading;  partnerslnp,  called  '  The  Drununondville 
Bark  Ex'ract  Manufacturing  Company,"  for  tlie  reco\ery  of 
the  suin  (/f  SIO.OOO,  the  aniount  of  a  note  signed  by  Défen- 
dants. The  action  was  acconipanied  by  a  writ  of  .s"i,si^-«r/v>Y 
before  judguient,  based  Ujjon  an  afîidavit  made  by  William 
Rhind,  tlie  manager  of  the  Montréal  Agency  of  tlie  Québec 
Bank.  The  artidavit  deposed  ''  that  the  saiJ  tirm  ur  company 
is  insolvent,  and  so  are  the  partners  thereof,  and  Défendants 
as  the  tirm.  The  Drummondville  Bark  Extract  Manufacturing 
Company  are  secreting  tlie  prctperty  of  said  company,  witli  the 
intent  to  defraud  its  creditors  and  Plaintitls,  &c."  Under  the 
writ  obtained,  cei'tain  property  has  been  seized  and  attach- 
ments  made  in  the  hands  of  one  or  more  gai'uishees.  On  tlie 
lOth  SeptemV)er  la,it.  Défendants  presented  a  pétition  under 
the  provisions  of  the  Code  of  C.  P.,  articles  (S19,  (Sô4,  praying 
that  the  attachments  might  be  (juashed  and  tlie  oroperty 
seized,  released,  ou  tlie  ground  that  the  allégations  of  the  atti- 
davit  were  unfounded.  As  I  read  the  law,  Défendants  were 
entitled  to  relief,  if  they  establised  or  showed  that  the  essen- 
tial  allégations  of  the  affidavit  were  false  or  insufficient  ;  in 
other  words,  the  burden  of  proof  is  upon  the  petitioner.«  to 
disprove  what  has  been  deposed  to  by  the  affidavit.  An  en- 
qu(Hc  was  ordereil  and  had  in  the  cause  on  the  pétition,  and, 
hnally,  the  pétition  was  heard  on  its  merits,  and  a  judgment 
rendered,  granting  its  conclusions.  It  is  this  judgment  that  is 
now  under  review.  The  history  of  the  indebtedness  is  as  fol- 
lows  :  The  Défendants  were  seeking  a  charter  of  incorpora- 
tions in  Decendjer,  1807  atid  made  the  follovving  représenta- 
tions to  Plaintirts  :  "  Thi.s  being  the  season  for  procuring  bark, 
the  company  vvishes  to  opiiu  an  account  with  a  bank  and  to 
obtain  a  crédit  of  810,000  for  that  purpoae.  They  oHer  as 
security,  the  companj-'s  note  endorsed  by  the  stockholders, 
who.se  names  are  Charles  E.  Seymour,  Robert  Mitchell,  Valen- 
tine  Cooke,  Thomas  Steers,  jun.,  and  Thomas  Steers,  thus  pro- 
posing  to  give  the  perisonal  liability  of  the  stockhoMer.s  and 
the  whole  a.s.sets  of  the  com[)any  as  a  guarantee.  The  maim- 
facture  of  the  ai-ticle,  from  the  raw  material,  is  completed 
every  24  hours,  the  capacity  of  the  factory  being  20  barrels 
of  40  gallons,  or  400  Ibs  each  extract  ])er  day  of  24  hours,  ami 
the  value  atthe  factory  3c.  (three  cents)  per  Ib.,  or  ^12  pcn-  bar- 
rel,  and  that  amount  will  be  advaneed  by  a  shipper  for  Eng- 
laml  to  the  company,  and  as  received  jjaid  into  the  said  bank 
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to  tlie  creilit  ut'  tlio  coiiipany."  Upou  tlieso  ivpruàeatatioiis, 
Plaintirts  iulvaiiciid  SI,OQl),  for  vvliich  Détendants  gave  tlie 
note  sued  iipon.  It  was  payable  on  the  Gth  May  last  and  pro- 
tested  for  non-payinent.  It  appears  in  évidence  tliat  Plaintilfs 
niako  a  numljer  uï  couiplaints  aicainst  Défendants.  Tliey 
charge  theni  with  having  misrepresented  tlie  capacity  of  the 
Works  and  the  vahie  of  the  extract.  William  Rhind,  the  ma- 
nager of  the  bank,  says  lie  did  not  believe  the  capacity  of  the 
Works  was  over  10  barrels  a  day,  in  place  of  20,  and  it  was 
often  statcd  that  the  extract  would  be  snfficient  in  value  to 
cover  the  amount  of  the  note  l)eforo  its  maturity.  In  July, 
they  were  told  speciKcalb,  that  the  bank  would  receive  -SOO 
barrels  that  niojith,  without  further  advance,  exccpt  freight, 
but  the  promise  was  not  kept.  I  should  add  hère  that  tlie 
bank  niade  another  advance  of  SI, 000,  on  the  80th  May,  and 
a  third  advance  of  SI, 000,  on  the  (ith  June.  Uhind  also  says 
that  the  extract,  instead  of  being  worth  S12  per  barrel  was 
only  worth  about  S5,  or  a  little  more  than  le.  per  Ib.,  in  place 
of  8c.,  as  representeil  when  the  first  loan  was  made.  The 
PlaintiH's  also  complain  that,  during  the  enquête,  the  proof 
they  desired  to  ...ake  was  very  much  curtailed  by  the  rulings 
ot"  the  learned  judge.  They  were  not  allowed  to  prove  insol- 
vcncy,  they  wei'e  not  allowed  to  prov(ï  facts  subsecpient  to  the 
attachment,  to  shew  the  intent  to  defraud  on  the  part  of  De- 
fendants,  when  the  attachment  was  made.  They  were  not  allow- 
eil  to  ini]uire  into  the  application  of  the  money  they  had  ad- 
vanced.  They  were  not  allowed  to  inijuire  of  Browne  what  con- 
sidération lie  had  given  for  Sl,000  of  stock  standing  in  his 
name  in  the  ne w  Company.  As  to  the  insolvency,  there  can  be 
little  donbt  but  that  Défendants  were  insolvent  and  their  ac- 
tions, if  .such  was  their  condition,  were  nmch  more  open  to  the 
imputation  of  fraud  than  if  their  condition  was  that  of  solvent 
persons.  They  owcd  Plaintitts  S<S'i,000  ;  there  was  a  daim 
against  them  of  $20,000  and  upwards  in  the  name  of  Charles  E. 
Seymour.  There  were  besides,  at  least,  four  pending  suits 
against  Defemlant  Thomas  Steers,  jun.,  in  whose  name  almost 
the  whole  of  the  stock  in  the  chartered  comi)any  stood.  Rhiml 
swore  that  noue  of  the  Défendants  were  worth  anything  ;  that 
lie  believed  the  debts  of  the  company  on  the  20tli  July  were 
$35,000,  corroborated  by  Johnirvine  and  not  contradicted.and 
that  the  factory  did  not  cost  o\er  S20,000.  There  is  uow  the 
important  cpiestion  :  "  were  Défendants  secreting  their  proper- 
ty,  with  intent  to  defraud  ?  "  It  was  proved  that  one  lot  of  174 
barrels  of  extract  was  sent  to  Browne,  and  money  raised  there- 
on  by  Thomas  .Steers,  jun.,  in  place  of  being  sent  to  the  ban  ti; 
reduci!  their  debt,  as  agreed.  There  was  also,  what  strikes  me 
as  tt  much  more  serious  matter,  the  organization  of  the  new 
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Company,  for  wliioli  the  charter  was  procured,  entirely  under 
the  control  ot"  Thomas  Steers,  jun.,  without  any  provision 
heing  ruade  to  acknowledge  the  claini  ot"  the  bank  as  a  credi- 
tor,  tlie  eti"ect  ot"  this  organization  bein<(,  as  I  conceive,  to 
witlidraw  t'roin  the  pursuit  ot'  the  bank,  who  had  oiily  a  ciaim 
agaiiist  Défendants  personally  and  imlividuall}',  at  least, 
i?20,000  ot"  property  whicli  Défendants  vvere  puttinj,'  into  tho 
incoi'porated  conipany.  The  land  was  hehl  in  trust  by  Hiram 
Seyniour  t"or  the  Company  and,  on  tliat  land,  the  only  assets 
ot'  Défendants,  and  conipany,  the  iiioney  of  Phiintift"s  had  l)een 
placed.  If  that  was  not  a  withdrawal  of  the  pro|)erty  of  De- 
fendants  from  the  pursuit  of  their  cieditors,  and  an  actual  or 
constructive  sécrétion  of  it,  I  do  not  know  what  sécrétion 
means.  Rhind  says  tliere  was  an  attei.'ipt  to  chanjjfe  the  co- 
partneiy.  "  The  conipany  proceed  to  (M'ganize,  without  evtn 
liavino-  their  accouuts  adjusted,  and  I  notitied  tlie  conipany  at 
their  tirst  meeting  wliicli  was  not  according  to  law,  that  I 
would  only  wait  until  tlie  tirst  next  meeting  for  an  adjust- 
inent  of  our  claini.  Up  to  the  day  1  tixed,  this  was  iKjt  doue, 
and  I  coulil  not  stand  by,  &c."  As  to  the  intent  to  defraud, 
tliis  may  be  proved  l»y  subseipient,  as  well  as  Ijy  antécédent, 
acts.  2  Russell,  Orinii'.N,  S'iS  ;  T'aylor,  l  Evidence,  îU!),  'J55, 
§  ;U7.  A  very  siiniiar  case  is  that  of  Laïujle//  vs.  Ckamher- 
iiln  (1)  decided  by  judge  BaI);!I,ev,  To  résume,  I  am  of  opi- 
nion :  1.  That  tliere  was  insolvency.  2.  Tiieru  was  sécrétion. 
:{.  Tliat  the  bunlen  of  disproving  the  allégations  of  the  atHda- 
vit  upon  wliicli  the  attachment  issued,  lay  upon  DefentUints, 
and  they  did  not  disprove  them. 

BEltTHELor,  J.  :  Was  of  opinion  to  continu  the  Judgment. 
Sécrétion  had  not,  in  his  view  of  the  évidence,  been  proved. 
The  174  barrels  of  extract  were  sold  openly  to  Bnnvne,  and 
the  proceeds  applied  to  the  payment  of  clerks  and  in  other 
legitimate  ways.  Tlure  was  no  doubt  as  to  the  insolvency  of 
the  petitioners,  l)ut  Plaintitl's  bave  failed  to  prove  sécrétion. 
As  tu  thecoiiipliiint  ol*  Plaintitl's  that  they  had  hecii  pr^vented 
from  pioving  certain  facts,  there  was  no  apiilication  to  revise 
ruliiigs  à  L'enqiiAe  and  tlie  case  came  up  as  it  stood.  Kis 
HoiKU-  considered  that  Plaintitfs  should  bave  instituted  pro- 
ceed ings  in  insolvency. 

MoxuELET,  J.  :  I  see  no  roason  or  cause  for  decidinu  ditt'c- 
rently   from  the  judgment   appealed    from.    It    bas   always 

(1)  <^>iie  le  l'ccel  de  propriétés  inimobilièieà,  avec  intention  île  fraude,  fiit 
eu  lie>i  au  iiionienl  de  la  iléeonliture  pul)li(iue  et  notoire  du  déhiteur  on  avant 
(]ii'elle  ne  fût  rendue  pnl)li(pie,  il  constitue  une  raison  sutlisante  pour  o))lenir 
uu  bref  de  lOjiItti  ml.  ri'<iioiiili'iiiliiin  eonlie  celui  i|ui  s'en  est  ri'udu  coupable. 
(Lini(//ii/  \s.  Chdiiilii  r/aiii,  V.  S.,  Muni  n'a/,  '2H  iiùn  \H'}H,  liAiiiii.KV,  .1.,  !»  H. 
J.  R.'  Q.,p.  IS;  ÔJ.,  p.  4'J.) 
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appeared  to  me  tliat  tlie  law  ailiiiits  ot'  no  constrnctive  socro- 
tion,  and  tliert;  huinfjf  in  tliis  cause  no  évidence  ot' actual  sécré- 
tion, two  conseciuences  t'ollow  :  Ist.  Itcannothe  tliat  construc- 
tive  sécrétion,  (n-  wliat  happens  to  lie  called  siich,  can  Ijc  subs- 
tituted  foi-  actual  sécrétion.  2nd.  Insolvency  in  itself,  not 
l)eing  an  élément  of  sécrétion,  caniiot  be  bronght  in  to  assist 
in  raisinjï  a  presuuiption  ot'  sécrétion,  or  to  help  in  constitut- 
in<r  constructive  sécrétion.  Besides,  tlie  use  ot'  the  présent 
tense,  "  is  secreting,"  cannot  and  ou^ht  not  to  opeii  the  door 
to  évidence  ol'  acts  long  anterior  to  the  date  ret'erretl  to  by 
the  words  "  is  secreting."  Rhind,  the  witne.ss  on  wliose  évi- 
dence Plaincifis  case  turns,  gives,  to  niake  oui  sécrétion,  sueli 
reasons  so  are  easily  perceived  to  bo  pert'eetly  vahieless.  It 
lias  beeii  said  that  the  omin  prohandi  was  on  petitioners.  I 
am  ot'  a  différent  opinion.  Tiie  article  ot  tlie  (>ode  rel'erred  to 
ap})lies  only  to  cases  ot'  aipids,  aud  I  think  it  was  t'or  IMain- 
titt's  to  uuike  out  their  case.  Upon  tlui  wiiole,  I  ani  still  ol" 
opinion  that  the  writ  of  attach nient  issued  against  the  goods 
and  effects  of  Défendants,  was  properly  (piashed  by  the  judg- 
mjnt  which  is  appealed  froin,  and  that  the  Judguient  sliould 
be  contirnicd.  Judgment  contirnied. 

The  Appellants  stated  their  case,  snl)stantially,  as  foUows: 
This  appeal  is  froni  ajndgnientof  the  Superior  Court,  AloNDK- 
LET,  J.,  in  chaud)ers,  rendered  2()th  Octolier,  bSGS.at  Montréal, 
quashing  the  attachnient  Issued  at  the  instance  of  Ai)peilants  : 
also  fn);ii  the  judgment  of  the  27th  Feitruary,  !S(i}),  of  tlic 
Court  of  Review,  at  Montréal,  contirniing  .said  judgiiient,  and 
from  .several  rulings  at  enq a ■'(>'.,  upon  the  e.xaminîition  of  tli»- 
witnesses,  Browne,  Rhind,  and  Irvine,  said  lulings  preventing 
Appellants  from  examining  their  witnesses  as  they  liadarighc 
to,  towards  proviiig  matters  perfectly  relevant  to  the  i.ssues, 
the  burden  of  proving  whi-.-li  liad  been  put  upon  them  by  tlie 
pleadings.  The  Appellants  sul)mit  that,  even  upon  the  nierits 
in  the  pre.sent  slate  of  tlu'  record,  the  bank  was  (!ntiLle(|  to 
judgment.  l^)Ut,  in  any  view  of  the  case,  Appellants  are  confi- 
dent that  this  court  will  s(;t  aside  tiu'se  rulings  at  ('iKjiii'tc 
and  order  the  riKjit'tc  to  be  re-opi^ned,  with  liberty  to 
the  l)ank  to  prove  ils  case  in  the  Su[)erior  Coiirt  fidly. 
Petitioners  tried  to  jn-ove  they  were  not  insuivent,  but  failed. 
At  the  eitqtielc,  Mr.  Justice  Mondelet  friMpiently  maintaincd 
objections  of  petitioners  against  adduction  of  material  évi- 
dence pertinent  to  the  issut  s,  especially  as  to  the  in.solveiicy. 
Of  thèse  adver.se  rulings,  Plaintills  rejieatedly  coniplainc(i. 
Plaintiffs'('N(/((^"^'  was  dosed  suddeidy,  tlu)Ugh  they  had  othei' 
witnesses  and  one,  l'homas  Workman,  was  detained  an  Ik.iu' 
longer  than  lie  expected.  Of  this,  also,  l'iaintitis  complaincil, 
urging  the  learned  judge  to  give  tinu'  to  get  Workman  froiii 
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a  laeuting  oï  tlie  directors  of  tlu'  Molsons'  Bank.  PlaintiHs 
were  not  allowed  to  prove  insolvency.nor  facts  subseciuent  to 
the  attachintuit,  to  show  the  intent  to  defraud  on  tlie  part  ot' 
Détendants,  when  the  attachaient  vvas  nuide.  Thoy  were  not 
allowed  to  inquire  into  tlie  application  ot'  the  nioney  they  had 
advanced.  They  were  not  allowed  to  inquire  of  Browne  what 
considération  lie  had  given  for  i?1000  of  «tock  standing  in  his 
naine  in  the  new  Company.  Before  the  argument  on  the 
merits,  to  which  Plaintitfs  were  hurried,  on  the  15th  October, 
18()H,  Plaintifts  inade  two  motions  to  hâve  the  rulings  at 
enquête  revised,  and  Steers,  jun.,  and  Cooke's  dépositions 
rejected.  Thèse  were  withdrawn  by  petitioners,  but  the 
motions  were  n  '  ased  by  the  Judge.  Plaintitfs  niade  another 
motion,  that  the  case  be  not  heard  on  the  merits  of  the 
pétition  to  quash,  until  parties  were  heard  on  motion  to  revise 
décisions  at  enquête,  which  was  refused  by  Judge  Mondelet. 
An  analysis  of  tlie  évidence,  in  the  opinion  of  Appellants, 
establishes  :  Tliat  Défendants  were  seeking  a  charter  of  in- 
corporation in  December,  1«S(Î7,  ind  niade  the  following 
représentations  to  Plaintitfs  :  (See  the  said  représentations 
above,  p.  4(51.)  On  thèse  représentations  Plaintitfs  advanced 
$1(),()()(),  for  which  Défendants  gave  the  note  sued  upon.  It 
becaine  due  (îtli  May^  18(58,  and  was  pi'otested  for  non-paymeiit. 
IMaintitfs  had  iiiany  grounds  of  complaint  against  Défendants 
and  lost  confidence  in  the  Manager.  They  had  misrepresented 
the  capacity  of  the  works  and  the  value  oi  the  extract.  Rhind 
did  not  believe  the  capacity  of  the  works  uver  10  barrols  a 
day,  in  place  of  20,  and  it  had  often  been  stated  to  him  tîiat 
the  extract  would  be  sutticient  in  value  to  cover  the  anioimt 
of  the  note  before  its  maturity.  In  July  they  were  told 
specitically  that  the  Bank  would  receive  800  barrels  that 
nionth,  without  further  advanoe,  except  freight,  but  the 
promise  was  not  kept,  though  additional  advances  were 
allowed  by  the  Bunk.to  enable  thein  to  manufacture  the  very 
stutt:  The  Bank  made  another  advance  of  iiidOOO,  on  the  30th 
May,  and  a  third  of  .SlOOO,  on  the  6th  June,  to  save  the  works 
froin  stoppage.  Rhind  says  the  extrfict,  in.stead  of  beiiig  worth 
S 12,  was  only  worth  $5,  or  little  more  than  le.  per  Ib.,  in 
I)lace  of  8c.,  as  representod  when  the  tirst  loan  was  made.  As 
to  the  insolvency,  notwithstanding  the  adverse  lulings  of  the 
iearned  Judge,  it  was  proved  that  petitioners  owed  l'Iaintifls 
SI 8,000.  There  was  a  claim  of  ^20,000  and  upwards  in  the 
iiame  of  Charles  E.  Seymour.  There  were,  b»\!>ides,  at  least 
four  pending  suits  again.st  Thomas  Steers,  jun.,  n  whose  nann; 
îilmost  the  whole  of  the  stock  in  the  chartered  Company 
stood.  Seymour  had  made  an  assignuuînt  and  wa.s  largely  in- 
«lebted  to  the  Bank,  ovcr  and  above  his  debts,  as  a  party  to 
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tli'i.-?  auit.   Itliiiid  swoih!  tliiio  lie  boliove»!  ail  Défendants  woro 
insolvont;  that  lie  believed  tlie  debts  of  tlie  Company,  on  tlie 
20th  July,  were  SSij.OOO,  corroborated  by  John  Irvine,  ono 
M'cll  able  to  judgo  of  tlie  necossitios  ot'  tlie    Company    and 
never  contradicted  ;  and  tliat  the  fact(iry  did  not  cost  $20,000. 
Ah   to   tlie   sécrétion,   it   was  proved   that  Steers,  jun.,   the 
manager  ot'  the  Company,  without  the  consent  and  knovvlcdge 
of  the  Bank,  transferred  to  Brownc  174  barrels  of  extract  for 
an  advance.   The  Plaintiffs  contend  that  tliis  was  an  act  of 
sécrétion  and  done  with  intent  to  defraud  the  Bank.    The 
Company  liad  pledged  to   the   Bank   their  whole   assets,  as 
security  for  the  repayaient  of  the  SIO.OOO  advance  ;  and  they 
had,  in  addition  to  tliis,  agreed  to  deliver  to  the  Bank  ail  the 
extract  as  it  was  mannfactnred  and,  aj^ain  and  again,  ack- 
novvledged  tliis  obligation  in  their  correspondence.  It  was  the 
custom  of  the  Company  to  sliip  the  extract  to  the  order  of 
the  Bank.  The  facts  then  with  respect  to  the  secretive  act  are 
thèse  :   The  Company,  acting  by  its  manager,  disregarding  its 
pledges  and  agreements  with  the  Bank,  and,  contrary  to  its 
usual  cnstoni  of  shipping  to  the  order  of  the  Bank,  shipped 
the  174  barrels  in  question  to  the  order  of  Steers,  jun.,  and, 
then,  without  the  knowledge  or  consent  of  the  Bank,  trans- 
ferred theni  to  Browne.  The  iiioney  obtained  was  not  aceoun- 
ted  for.     It  is  true  that  Steers  applied  to  the  Bank  for  a 
further  advance,  declaring  he  had  a  bill  of  lading,  but  lie 
never  showed  it  to  Khind  and,  failing  to  obtain  the  advance, 
wcnt  away.    Further,  the  organization  of  the  Company,  for 
which  the  charter  was  procured  entirely  under  the  control  of 
Steers,  jun.,  without  any  provision  being  made  to  acknowledge 
the  claim  of  the  Bank,  the  eft'ect  of  which  organization,  us 
Judge  Torrauce,  when  dissenting,  remarked,  was  to  "  witli- 
draw  from  the  pursuit  of  the  Bank,  who  had  only  a  daim 
against  Défendants  pei'sonally  and  individually,  at  least  $20,- 
000  of  property,  which   Défendants   were  putting  into  the 
Incorporated    Company."    The   land   was   held   in    trust,   by 
Hiram  Scymour,  l'or  the  Company,  and,  on  that  land  aloiie, 
the  assets  of  Défendants,  and  Company,  the  nioney  of  Plain- 
tiffs had  been  placed.  That  was  a  withdrawal  of  the  property 
of  Défendants  from  the   pursuit  of  their  creditors    and  an 
actual  or  constructive  sécrétion.    Rliind  further  says    thorc 
was  an  attempt  to  change  the  copartnery.    To  this  may  Ik' 
added  the  utter  loss  of  confidence  in  Steers,  jun.,  who  had 
systematically  deceived  Rliind,  and  did  as  he  pleased  with  tlio 
Company's  assets.    In  two  instances,  did  Rliind  allow  Steers 
to  obtain  advances  on  extract  tliough  belonging  to  the  Bank, 
once  from  lîonnell,  $1400,  and  once  from  Browne,  $1000  ;  bnt 
it  was  well  understood  that  it  was  only  with  the  Bank's  con- 
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sent tliat  tliis  could  l>e  donc.  Hut  «îven  restrictc<l  as  tliey  were 
in  their  proof  Appcllants  contend  :  1.  Tliat  tlioro  was  insol- 
vcney  proved  ;  2.  That  thoro  was  sécrétion,  both  actual  and 
const)Uctive;  3.  That  the  burden  ot'  disproving  tlie  allégations 
oF  the  affidavit  of  Rhiiul  upon  which  the  attachnient  issucd, 
lay  upon  JX'fendants  and  they  did  not  disprove  them  ;  4.  That 
])iirties  being  insolvent,  certain  actions  are  liable  to  the 
imputation  ol*  fraud  which  niight  not  bo  st)  construed  if 
solvent,  and,  conseiiuently,  that  the  actions  of  tins  Company, 
coupled  with  their  undoubted  insolvency,  constituted  a  frau- 
dulent  sécrétion.  Consequently  Plaintitfs  conteiîd  that  cven 
as  the  record  stands  :  1.  The  judgment  ought  to  hâve  .sustain- 
ed  the  attachment.  2.  That  at  least  they  are  entitled  to  havo 
their  enquête  rc-opened.  Mémorandum  of  the  Aim'ELLants' 
AUTHoiUTiES:  Onus  jyruhcmdi  upon  pctitionera  :  C.  C.  P.  art. 
7!)8,  Capias  for  secreting,  change  froin  Con.  Stat.  L.C.,  Cap.  87  ; 
C.C.P.  art.  819,  Party  may  apply  by  pétition,  by  "establish- 
ing,"  &c.  ;  C.C.P.  art.  HU{  C.C.  art.  865  ;  V  Juriste,  p.  227,  12 
Ji.  J.  R.  Q.,  p.  181,  et  supra  p.  447,  Effc/rt  v.s.  Lacdlaiv  ;  5 
Juriste,  pp.  158  and  160,  9  R.  J.  R.  Q.,  p.  171,  et  mipra 
p.  447,  Doutre  vs.  MeGinnis;   Warrcn  vs.  Morgan  (1);  also, 

(  1  )  Le  ch.  42  îles  .Statuts  duCaïuida  do  1849,  l'2  Vict.,  intitulé  :  "  Acte  pour 
ii)M)lir  rcnipri.sonneuiuut  pour  dutte  et  punir  les  débiteurs  frauduleux  dans  le 
liau-Canada,  et  pour  d'autres  objets,"  décrétait  (sec.  2)  que  :  "  Il  ne  sera  pus 
loisible  au  Deuianduur  dans  aucune  cause  ou  action  civile,  de  procéder  à  ar- 
rêter la  personne  du  Défendeur,  ou  de  le  détenir  en  état  de  détention,  à  moins 
<iu'un  alKila^'it  ne  soit  fait  en  la  manière  prescrite  par  la  loi  par  tel  Deman- 
deur, son  teneur  de  livrefe,  commis  ou  procureur  légal,  constatant  (juc  ledit 
Défendeur  est  personnellement  endetté  envers  le  Demandeur  en  une  somme 
é(|uivalant  à  dix  louis  ou  au-dessus,  argent  légal  de  cette  province  ;  et  aussi 
(jue  le  Demandeur,  s(m  teneur  de  livres  (m  procureur  légal  a  raison  de  croire, 
et  croit  siucérenieiit  pour  des  raisons  <jui  devront  être  alléguées  spécialement 
dans  ledit  altidavit,  que  le  Défendeur  est  sur  le  point  de  laisser  immédiate- 
ment la  province  du  Canada,  avec  l'intention  de  frauder  ses  créanciers  en 
général,  ou  le  Demandeur  en  particulier,  ou  (pie  le  Défèn<leur  a  caché  ou  est 
sur  le  point  de  cacher  ses  biens  et  effets  dans  cette  intention  :  Pourvu  tou- 
jours, ((u'il  sera  loisible  à  la  Cour  ou  ;\  tout  juge  de  la  Cour  d'où  aura  émané 
l'ordre  d'arrêter  toute  personne,  soit  en  teime  ou  en  vacance,  d'ordonner  que 
cette  personne  soit  remise  en  liberté,  s'il  lui  est  démontré  par  une  requête 
sommaire  et  des  preuves  satisfaisantes, ....  (pi'il  n'y  avait  pas  de  raison  sutti- 
sante  pour  croire  que  le  Défendeur  était  innnédiatement  sur  le  point  de  lais- 
ser la  province  avec  intention  frauduleuise  lorsque  ce  motif  aura  étt''  assigné  à 
l'arrestation,  ou  que  le  Défendeur  n'a  pas  caché  et  n'était  pas  sur  le  point  de 
cacher  ses  biens  et  effets  avec  cette  intention,  lors(jue  ce  motif  aura  été  assi- 
gné à  l'arrestation."  Le  ch.  't  des  Statuts  du  Canada  de  ISôH,  22  Vict.,  inti- 
tulé :  "  Acte  pour  amender  ultérieurement  les  Actes  de  JuiHcature  du  Bas- 
Canada,"  décrétait  (sec.  48)  que  :  "  Si,  dans  un  aftidavit  pour  obtenir un 

bref  de  rapiaK  ad  respoiideiidnin  en  vertu  dudit  acte  de  1849,  ch.  42,  en  addi- 
liim  à  l'allégation  que  le  Défendeur  est  personnellement  endetté  envers  le  De- 
mandeur en  la  somme  requise  par  ledit  acte ,  il  est  allégué,  sur  des  raisons 

spéciahîment  énoncées  dans  tel  affidavit,  que  le  Défendeur  est  un  connnerçant, 
qu'il  est  notoirement  insolvable,  qu'il  a  refusé  de  compromettre  ou  s'arrtanger 
(ive(!  ses  créanciers  ou  de  faire  à  eux-mêmes  ou  k  leur  profit  cession  de  biens, 
ot  qu'il  continue  son  connnerce,  tel  débiteur  sera  alors  considéré  comme  étant 
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in  ruvit'W,  il/r6'ir(a//y  vs,  Lcninji  (l).  (Jonst riirlirc  .secret uni. 
M(( iniev  i'iiiindterùd  :  5  -luristc,  p.  49,  !)  R.  J.  H.  Q.,  p.  18  et 
.siiimi  p.  -ili-'i,  LiiH;/lei/  vh.  (J/ki iiiherhii ii  ;  .Fiidj^iiiciit  uf  Mr. 
.histicf  MoNK,  .'U.st  J.)ecc'iuli('r,  lîSiJ.'i,  Ihniuml  vs.  (ùntre  ; 
Md/sdii'.s   li(iiil,\y.   Ije.slie  (2);   MiieFurhine  \h.  l>ele.s<JeritierN, 
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mil'  lu  |ii)int  (le  ciiuliur  ou  leci'lt'i  .st'a  \i'\v\\n  nu  lîtlcts  iivcc  intentina  du  friuuItT 
sus  or(''iiiiei(M'.s  gi'iK'iiilunuMit,  DU  It!  Doiuiiuilcur  eu  piirtiuiilifi', .  .  . .  et  un  liivf 
(le  rapiiisiiil  n  .^iioinh  ml  mil  ]»n\v  riuicstiition  du  |)(''fi'U(lcur  ]ii)urc!i  aussi  (Muiiuer 
en  vertu  diulit  in^te.  l'oui'vu  toujours  (|ui'  si,  suf  i('(|U(''l('  soiuiuiiirc  de  tel  IK^tVu- 
deur,  les  raisons  nient ioniK'es  daus  riillidiivit  paraissent  a  tout  ju),'i' de  ladite 
eoui'  si(''geant  à  r(^ndroil  où  tel  l)ief  de  c/yo'frt  ml  r(.ifii)iiiliii(liiiiiii.i'i\\ti.i\i\ 
insutlisantes,  ou  s'il  ('st  ])i(>uvi''  à  la  satisfaction  de  tel  jnf,'e  (|Ue,  loi's((ue  ledit 
atiidavit  a  ('■te  fait,  ledit  IV'fendeur  nétait  pas  connnei^'ant  ou  n'était  pas 
notoii'cuKMit  insolvahle  ou  n'avait  pas  refus('>  île  eonipioniettie  ou  s'ari-anj,'ei' 
avee  ses  eiéaneiers,  ou  de  faii'e  à  euxni(">nies  ou  à  leni'  pfotit  une  e«'ssion  d(' 
liiens,  ou  ne  continuait  pas  son  eoininei'ee,  alor's  le  Défendeur  scia  mis  en 
lil)ert(''  par  l'oiulie  de  tel  juge."  Il  a  (''t(''  jug('',  sous  ces  dispositions,  (pie  l'atli- 
davit  |>(mr  rn/iitis,  (pii  ne  donin^  pas  les  raisons  sp(''ciales  de  l'alh'giu''  "  (pie  le 
Défendeur  est  eonnnel'(,'aiit,  (ju'il  est  notoilenient  insolvalile  et  a  lefusi'-  de 
eoinproinettre  et  de  s'ai'rangei'  avec  ses  eivaneiers  ",  et  <pii  n'(''nonee  pas  <pie  le 
l)(''fendeur  a  refus(''  de  faite  une  cession  de  hiens  au  piotit  de  ses  eivaneiers, 
t!st  insutlisaiit,  (|Uoii|ne  cet  atiidavit  contienne  aussi  ralli''gation  re(piiHe  pai'  la 
sec.  "2  du  cil.  42  du  statut  l'J  V'ict.,  (pie  le  "IK'fendeuia  reci''l(''se.s  hieus,  dettes 
et  effets,  avec  intention  de  fiauder  etc."  ;  en  C()iis(''(juence  le  riipiiis,  direiin''  sur 
un  tel  atiidavit,  .sera  cassé  sur  inution.  Si  l'atlidavit  est  conforme  à  la  loi,  c'est 
au  Défendeur  à  proiivcr  la  fausseté  des  allé'gations  (pi'il  contient.  (  Warn  ii  il 
(d.  et  Morijdii,  C.  II.  R.,  en  appel,  Québec,  l.'i  juin  IS')!).  Lakostaisk,  .).  en 
C,  .'VviAViN,  ,1.,  DiiVAL,  .1.,  et  .MKKKi>irii,  .1..  iiitirinaiit  le  jiigeinent  de  (J.  .'^., 
i»  7J.  T.  H.  V.,  1).  HOX) 

(1)  Le  eh.  17  des  statuts  de  IHt)4,  •_»7-'i.S  Viet.,  intitulé  .  "  Acte  concernanl 
la  faillite,"  décrétait  (sec.  .'{,>!  S)  «jne  •'  .Si  le  c()niniei\ant  ainpud  sera  faite 
cette  deinande  (ili  <-<-ssi(iii J  juétend  (pie  les  créances  de  ses  créanciers  ne  s'é- 
lèvent pas  en  tout  a  oiiKj  cents  piast  res,  ou  (pi'elles  ont  été  obtenues  en  tout 
ou  en  partie  afin  de  ])erniettre  aux  créanciers  d'instituer  des  ]irocé(lures  en 
vertu  du  présent  acte,  ou  (|ue  la  cessation  de  paiement  par  tel  cominei(;iint 
n'était  (pic  temporaire,  et  (pi 'elle  n'était  pas  causée  par  aucune  fraude  ou  inten- 
tion frauduleuse,  ou  par  l'insuffisance  de  l'actif  de  ce  e()ininer(,^ant  jumr  faire 
honneur  ;i  ces  eiigagnieiits,  il  (wiirra,  dans  les  cinij  jours  (pii  suivront  cette 
demande,  présenter  une  recpiéte  au  juge  demandant  (pi'aucunes  pidcéduics 
ultérieures  en  vertu  ([u  présent  acte  ne  soient  prises  sur  celte  demande  ;  et, 
après  avoir  ouï  les  parties  et  la  preine  (pii  pourra  lui  être  offerte,  le  juge  pourra 
octroyer  les  c(niclusioiis  de  sa  re(piête,  apiès  (pioi  telle  deinande  n'aura  plus  ni 
force  ni  effet  ;  et  la  re(piète  ))()urra  être  accordée  etc. "  Il  a  été  jugé  (pi'aux 
termes  de  ce  j>aragraphe,  c'est  au  re(piérant  (pi'il  ajipartient  de  prouver  (pie  la 
cessation  de  ses  j)aieiiients  n'était  (pie  teniporair(!  et  <iu'il  possédait  un  actif 
suttisant  pour  faire  honneur  à  ses  engagements.  ( MrCriailij  it  ni.  t;\  Liiiiini. 
C.  S.  R.,  .Montréal,  .'iO  mai  18()(i,  Smith,  .).,  Raii(!Lkv,  .1.,  et  l>i;iiriii:i.oi'.  .1., 
infinnant  le  jiig<,'iiieiit  de  C  S.,  district  d'Ottawa,  (i  décembre  IStM,  Lai'on 
TAINK,  J.,  Il  .y.,  p.  WY.i.) 

(2)  Le  déljiteiir  insolvable,  (jui  fait  une  cession  volontaire  de  ses  biens,  à  des 
fidei-coinniissaires  de  son  choix,  pour  les  distril)uer  à  ceux  de  ses  créanciers 
(pli,  en  considération  de  leur  part  des  biens  réalisés,  consentiront  à  lui  donner 
une  (piittaiice  finale  de  leur  créance,  commet  le  recel  donnant  lieu  à  la  saisie- 
arrêt  avant  jugement,  sous  les  dispositions  de  l'ordonnance  de  I7M7,  27  <"Co. 
IJl,  eliaj).  4,  le  recel  consistant  à  mettre  les  biens  du  débiteur  hors  de  1  al 
teinte  des  créanciers,  ou  à  les  empêcher  d'exercer  leurs  droits  sur  ces  biens 
suivant  la  loi,  et  sans  empêchement  ou  condition.  (  IJnii  /ne  MoUdii  vs.  /^k/''  '' 
al.,  et  Lixl'iv  tt  (il.,  tiers-saisis,  C.  S.,  Montréal,  .'JOavril  ISO.'J,  Smith,  .1.,  S  ./., 
p.  8,  et  \\^  R.  J.  Ji.  V-,  p.  271.) 
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7tli  Dt'ccinlit'r,  1S()()  :  /i*<'/<//(fr/  vh  Mi- f hnxihl, '\ri\  ^o\{'iu\Hir 
1«()5  ;  WHhoii  vs.  Jin-,\  aotli  May  iNdô  :  Fuster  vs.  Doriim  (  I  )  ; 
Dahois  VH.  Liiihl,  22n(l  Kvhnmry,  l.S(i2.  Iiitoiid  to  dcfrinul 
niay  Ih'  provod  Ity  snlisc^ninit  as  wcll  us  Ky  unti'C<Mlunt  acts  : 
2  Hussell,  on  Crimes,  p.  S.'iM  ;  1  'l'aylor,  pJrUh'Ucc,  |)|).  .'Uî), 
î^r)5,  ^  .'U7  ;  also  Ltnuilcji  vs.  C/ki nilxiiuin,  (|Uot«'tl  aliovo, 
(U'cidcd  l)y  .lud;^»'  H.Mxil.EY  ;  CJrccuk'at',  (*/;  EtiUlcnn',  vol.  2, 
§  15,  j).  l(i,  i^c,  ','d.  I(S')*{  :  set'  also  Dt'iiizai't, as  to  receler  ;  Par- 
dessus, Xo.  lOl!),  \'.  ô.  'riiat  F((il(ife  is  ct-asin^  to  lueet  lial)ili- 
tios,  Dict.  Contentioux,  No.  (il.  Faillite. 


(1)   LfiOi.  4-2  (les  Stiiliits  clii  Caiiiulii  «11!    IS4!»,  12  Vi.:t.,  intitula 
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])imr  iil)()lir  ri'iiiprisoimciiu'iit    iioiir  <li'itc  l't   |niiiii'  U-s  ilrliitcuis  fniudiilciix 
(iiiiiM  le  l>iis-('!iiiii(lii,  l't  pour  (r.'Uiti'i'.s  (ilijctw,"  (liTirtiiil    (Mt'i'.  S)   (iiic   :  "  Dans 


(;liiii|iu' ciiM  iiii  un  jujienicnt  aurii  v\v  rt'iulu  cuntre  un  I  V'ffuik'ur,  ."«oit  avant, 
si>it  api('.>(  lu  passation  du  iiii'scnt  acli',  |)our  unr  .sonuni'  se  nioiitiiiit  à  vingt 
louis,  ou  l'xci'dant  cftlc  soninu',  iiigi-ut  lcj.'al  di^  cctti'  pi'ovini'i",  indt'-|)i'ndaui- 
incnt  di'  rinl(''r("'t  à  compter  de  la  sii,'niticatiou  de  la  pidcédure,  et  des  frais,  et 
[loiir  la  satist'aetion  du(|uel  jugement  il  ainait  |iu  avoir  ('té  éniané  un  «fit  de 
iii/iiiis  (II/  sii/l''j'iiili  ikIiiiii  eonforniéint'nt  aux  lois  en  forée  ilans  le  Bas-Canada, 
avant  lu  passation  du  |)résent  acte,  tel  Ucfendenr  sera,  après  discussion  de  ses 
meubles  et  imnuultles  apparents,  suivant  le  cours  oïdinaire  de  la  loi,  tenu 
sous  trente  jours  à  coni|)ter  de  la  siijnilicatiou  (pli  lui  aurait  été  faite  person- 
nellement d'une  copie  certifiée  de  tel  jugement,  ainsi  (pie  d'un  avis  par  écrit 
le  re(nn''raut  de  donner  et  tiler  l'état  ci  après  mentionné,  de  donner  et  filer 
dans  le  l)urcau  du  protonotaire  ou  gretlier  di'  la  cour,  un  état  .sous  serment  des 
biens  meubles  et  immeubles  <(U  il  possède,  indii|Uant  l'endroit  où  ils  sont  si- 
tués, atiiupu^  le  demandeur  ])uis.se  procéder  à  la  saisit;  exécution  desdits  l)iens, 
s'il  le  juge  à  propos  etc.  ...  ;  et  si  le  Défendeur  néglige  de  tiler  tel  état  connue 
susdit,  ou  si,  ('u  aucun  temps,  dans  les  deux  années  après  Tenfibire  diulit  l'tat, 
le  Deunanileur  dans  la  poursuite,  établit  par  les  ré'ponses  sous  serment  du  Dé- 
feiideiir  ou  par  toute  autre  jneuve,  ipie  lors(|ue  l'état  a  été  ainsi  filé',  le  Défen- 
deur était  ]>ropriétaiie  de  bieii.s  et  effets,  terres  et  téiiéinents  de  la  valeur  de 
vingt  louis  courant,  (|u'il  avait  voloutaiiement  onds  <rindii|uer  dans  ledit  état, 
ou  (|u'en  aucun  temps,  entre  le  jour  où  le  Demandeur  a  intenté  son  action,  et 
celui  où  le  Défendeur  a  donné  sou  état,  ou  dans  le.s  trente  jours  (pii  ont  pré- 
eéilé  immédiatement  celui  oi'i  l'action  a  été  intentée,  le  Défendeur  a  caché 
aucune  i)aitie  de  ses  biens  et  efl'ets  dans  l'intention  de  fiauder  ses  créanciers, 
ou  (|Ue  le  Défendeur  a  donné  un  état  frauduleux  relativement  à  ses  créanciers 
ou  à  leurs  réclamations  ;  ou  si  le  Défenileur  ne  com|iarait  pas  ])our  être  inter- 
rogé relativement  audit  état,  en  aucmi  temps  tixé  pour  qu'il  soit  ainsi  inter- 
rogé par  la  Cour  ou  aucun  juge  d'icclle,  alors  ladite  cour,  ou  aucun  juge 
d'icelle,  en  vacance,  ortlonnera  (lue  1<'  Défendeur  soit  em))ri.-'onné  dans  la  ])ri- 
son  commune  du  district,  etc ....  "  Il  a  été  jugé  sous  ces  dispositions  (|ue  la 
l'e(|iu''te  ))our  emprisonnement,  (pii  allègue  "  (|ue  les  l)éfende\irs  ont,  ajtrès 
l'institution  de  l'action  et  avant  la  confection  de  l'état  (|u"il«  ont  produit, 
ainsi  (pie  pendant  les  trenti'  jours  (pii  ont  |)récé(lé  innnédiatement  l'instittition 
de  l'action,  recelé  une  partie  considérable  de  lems  j)ropriétés,  d'une  valeur 
excédant  £'J,0(l((,  avec  l'intention  de  frauder  leurs  cré-.mciers,  .savoir  :  (pie  ks 
Défendeurs,  en  la  cité  de  (^tiiébec,  pendant  l'année  IHôti  et  à  tiu  de  l'année 
iH")."),  tandis  (pl'ils  étaient  notoirement  insolvables,  ont  cédé  clandestinement 
à  diverses  personnes  leur  fonds  de  commerce,  partie  au  comptant,  partie  pour 
(les  effets  de  eoimnereo  convertililes  en  argent  et  (pl'ils  ont  encaissés,  avec  l'in- 
tention expresse  de  trom))er  et  de  frauder  leurs  créanciers  ;  (|u"en  agissant 
ainsi,  ils  ont  trompé  et  fraudé  les  Demandeurs  et  leurs  autres  créanciers," 
indique  sutKsamment  (pi'il  y  eu  frau  le  de  la  jiart  des  Défendeurs  ;  (pi'en 
conséipience  la  défense  en  droit,  produite  à  l'eucoutre  de  cette  requête  et  allé- 
guant que  les  énoncés  de  cette  dernière  ne  sont  pas  sutfi.saminent  clairs,  dis- 
tincts et  précis,  sera  rejetée.  (  Foilir  (■/  (il.  vs.  Ihtrioii  et  (il.,  C.  S.,  (Québec,  (S 
avril  1808,  HowKN.d.  en  C,  (i  /.'.  J.  h'.  <jl.,  p.  IS(t  ;  H  J).  T.  li.  C,  p.  1;VJ.) 
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Baikii-EY,  J.  :  Tlu'  ori^'iiuil  Dcffiulniit  liclow  cHtaMislic"! 
tlioinsulvus  iiito  I)  ti'udiii^  C(>|iiirtn<>rNhi])  at  l)niiiiiuunvill(\  us 
the  Mark  Extract  MiiiiuFacturiiijî  Cîompiiny,  witli  ont*  'riioiiiiiH 
Stt'crs,  Junior,  us  iiianaf(iii^  Director.  Tlic  compaiiy  Iwul  nu 
active  capital, but  prevail(!(l  upoii  tho  (^ucltuc  Haiik.at  \l<»ntn'al, 
to  iimko  lar^'o  aclvauecs  to  tlieiu,  to  carry  on  tlu-ir  business 
upou  thoreproHcntatiou.s  tl"'t  the  manut'actunMl  article  sliouM 
bu  of  priiiu;  (|uality,  tliat  it  sliould  conuiiaïKl  a  lii^h  iiiaïkct 
prico,  and  that  the  nianut'actur<.>  should  be  so  abundu'it,  in 
quantity,  as  soon  to  pay  of  ail  tho  advances,  which  should  be 
fully  securod,  by  placinjif,  in  tin;  possession  and  control  ol'  tlie 
bank,  ail  the  niatnil'actui'ed  extract,  the  entire  produee  ol'  the 
Company 's  vvorks,  and  which  was  to  be  realised  by  the  baid<, 
to  cover  its  advances.  Undiii  thèse  représentations,  the  coin- 
pany  obtained  frorn  the  institution  an  immédiate  crédit  ol" 
S10,000,  which  was  afterwards  extended  by  ii?2,()()()  more.  Not 
long  at'ter  the  company  had  connnenced  opérations,  as  a  jiart- 
nership,  it  was  converted  into  a  Liniited  Ijiabilitv  Joint  Stock 
Company.  Without  enteriiii;  into  a  minute  détail  of  the  com- 
pany's  opérations,  it  will  surtice  tosay  that  the  représentations 
of  the  Company,  which  induced  the  a  Ivances,  were  altojTether 
falsified,  a  very  limited  (piantity  of  extract  was  mamifactured 
and  delivered,  it  was  of  so  inilitferent  a(|uality,  as  not  to  com- 
nuind  a  third  of  the  represented  price,  even  for  the  .small  (|uan- 
tity  di,spo.sed  of,  whilstthe  balance  wasunsaleableatany  pric(^ 
and  remained  un.sold.  This  is  the  substance  of  the  évidence. 
Besides,  ail  the  foregoinrf  quantities  of  the  ex  tract,  such  as  it 
was,  were  broufçht  to  town,  and  disposed  of  by  the  company, 
and  not  placed  in  the  pos.session  of  the  bank,  sonio  with,  others 
without,  the  knowled^^e  of  the  liank,  and,  tinally,  its  chief 
tinancial  manager  and  director  hâve  beconie  insolvent,  and 
the  Company  foUowed  in  the  .same  course  being  unable  to 
meet  itaengfigenients,  and,amono;st  others,  the  bank  advances, 
which  had  fallen  due  and  could  not  be  paid  by  the  company. 
In  this  condition  of  things,  the  bank  resortod  to  law  procei^j- 
ings,  and  wero  advised  to  issue  an  attachment  beforejndg- 
ment,  against  the  company,  upon  the  ground  of  their  secretin^' 
and  inaking  away  with  their  eHects;  the  necessary  affîdavit  was 
niade  by  Rhind,  the  ca.shier,  who  was  the  bank  officer  througli 
whoni  the  arrangements  with  the  company  wen^  cai'rieil 
on,  and  who  wa.s  bestinformed  upon  the  transactions  in  (pies- 
tien.  The  aftidavit,  if  it  may  be  so  stated,  is  a  condensed  .state- 
nient,  but  in  sutficient  détail  of  principal  of  those  tran.sactioiis, 
and  of  the  circumstances  originating  or  C(mnected  with  them. 
Many,  of  course,  are  merely  for  référence,  whil.st  others  indi- 
cate,  more  t)r  less  nearly,  the  seci-etion  charged.  The  représen- 
tations, and  their  falsification,  in  fact  and  effect,  ai-e  chargeil, 
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tlic  disposai  l»y  tlie  coinpiuiy  <>f  tlu'ir  pindnccd  oxtriiot,  sur- 
rcptitioiiHly  niid  witlinut  tlic  knowk'tl^a'  (il  tlic  Itiink  lUid, 
tiiially,  tlu'  iiisolvciK'V  <>i'  tlu'  l'oinpaiiy.  Ii»  attuclimcnts  iiivolv- 
ih^  tlii'  charité  ot"  sccretioii,  Ky  tln'  dflitor,  tlic  tacts  iimst  l>c 
HutHt'iciitly  précise  aiid  sulistantiated  in  tiiciuselvcH  to  warrant 
tlu!  Icf^al  procccdiii^'.  Tliey  iiiay  be  oFsucli  a  natv»r(.'  as  to  iiuii- 
caU\  not  ail  approacit  to  a  Fraiid,  wlicii  ail  are  takcii  to^'o- 
tlier,  liut  evc'ii  an  actiial  i'raud,  witli  an  ori^^inal  intention  to 
coiiiinit  a  iVaud,  and,  eveii  in  tlu*  o|iiiiioii  ol"  mercantile  mon, 
wlio  geiierally  judife  liy  tlie  resnltof'a  transaction,  a  soine- 
tliin^  wliicli  tliey  would  call  by  a  liaislier  and  more  dislionest 
iiame  tlian  i'raud.  'IMie  ^'rouiid  of  tlie  attaclmient  is  tlie  l'actol" 
the  malvin^f  away  and  Kecretinf:^  of  liis  ett'ects,  l»y  a  d  'itor,  to 
del'raud  liis  creditors,  and  iiiust  be  Hupp(jrted  by  substantive 
avuriiients,  sutHcieiit  to  support,  not  tlio  moral  or  coiiimercitil 
conclusion,  l»ut  tlie  le^al  conclusion  to  bo  dediiced  froin  tlio 
proved  fiicts.  In  tliis  case,  tlu;  tacts  in  tlie  afKdavit  liave  lieen 
put  in  issue,  and  évidence  liad  upon  tlie  trutli  of  the  avorments 
of  the  utHdavit,  and  tlieir  sutHciency,  to  sustain  the  attach- 
niont.  Novv,  tlu'  falsity  of  the  représentations  was  established, 
lonj^j  before  tins  proceedin^',  i  nd  is  therefore  uncnniected 
with  the  subae(iuent  tact  of  sécrétion;  ihe  insolvency  of  the 
Company  in  itself  is  not  a  constituent  of  the  charge;  it  mi(,d»t 
constitute  fraud  and  shew  a  frau.tulent  intent,  if  connected 
with  the  act  of  sécrétion  at  soiiie  time,  and  not  at  ail,  unless 
bhe  légal  sécrétion  is  fully  established,  when  the  insolvency 
mi^ht  be  l'eferred  to,  as  indicatin^j  the  fraudulent  object  and 
purpose  of  makin^  away  of  the  ^oods,  and,  thereby,  givin^  to 
tho  fact  the  character  of  sécrétion.  This  .sécrétion  rests  upon 
the  disposai  by  the  company  of  tlieir  cfoods,  the  extract, 
without  the  knowledji;e  or  consent  of  the  bank,  and  is  limited 
to  only  ono  parcel,  which  was  so  dispo.sed  of.  It  is  in  évidence 
that  the  company,  to  the  knowled^e  of  the  bank,  wero  coin- 
pelled  to  obtain  advances  ((liandc.  upon  their  pnnhice,  for 
ineans  to  carry  on  opérations  :  they  could  not  raise  money  in 
any  other  way,  and  the  bank  did  allow  theni  to  etfect  their 
purpose,  in  two  or  three  instances,  from  third  parties,  after 
liaving  itself  refused  to  make  the  reqnired  advance.  'i'his 
parcel,  which  was  to  be  sent  past  the  bank.  without  its  know- 
ledge,  was  to  be  disposed  of  for  tlie  saine  ])urpo.seas  the  other.s, 
for  obtaininff  the  nece.ssary  moans  to  carry  on  the  company 's 
business,  and  the  bank  having  refuse<l  furlher  advances,  and 
allowed  the  company  to  mise  funds  from  third  parties  upon 
their  extract,  it  may  naturally  havc  been  suppo.sed  that  tlie 
.sarno  refusai  would  bave  been  nuule  as  to  this  parcel,  and, 
therefore,  the  bank  was  not  consiilted.  However  suspiciows, 
under  the  artual  agreement  Vietween  the  V)ank  and  the  com- 
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pjiny,  tlio  surreptitious  iiispr^sal  of  this  parcel  may  be,  and  it 
is  clear  that  it  hafl  a  auspieious  character,  yet  it  was  not  of  a 
nature  sutfîciently  positive  in  itself  to  constitute  an  actual  or 
conctM'tcd  Het-retinf]^  in  tact,  and  was  t'or  the  business  purpose 
of  the  Company,  althou<fh  not  iniuiediately  (but  prospectively  ) 
for  the  interest  of  the  créditer  in  thè  conipany's  continuation 
of  the  manufacture.  The  conversion  of  tlie  partnership  into  a 
limited  Joint  Stock  Company  is  aise  brought  forward  in  the 
atfidavit  but  it  is  proved  that  the  change  was  assisted  by  tlie 
cashier  hinuself.  The  damnatory  facts  in  the  atïitlavit  which 
were  sufficient  prima  facie  to  justify  the  issm;  of  the  attacli- 
ment  hâve  been  more  or  iess  neutralized  to  such  a  degree  by 
the  évidence  at  enquête  as  to  remove  support  from  the  attach- 
ment.  It  is  plain  enough  that  the  acts  of  the  company  from 
first  to  last  as  regards  the  bank,  bave  been  akin  to  fraud  if 
not  actually  fraudulent,  but  courts  of  justice  must  be  guided 
by  évidence  with  respect  to  spécial  pi'oceeding,  and  in  this 
case  that  is  not  altogether  sufficient  to  sustain  tlie  writ  of 
attachment.  In  the  course  of  the  enquête  had  in  this  case, 
sevei'al  judicial  rulings  rejecting  questions  respecting  tlie 
insolvency  of  the  conipany,  etc.,  etc.,  bave  been  referred  to  tlie 
considération  of  this  court.  The  object  of  the  question  was  to 
show  the  actual  standing  of  the  company  at  the  time  when 
the  alleged  secreting  was  made  and  the  quo  intuitu  with 
which  it  was  eftected.  This  court  considers  ail  those  rulings, 
with  one  unimportant  exception,  to  be  erroneous  and  illégal, 
and  that  the  question  should  hâve  been  allowed  to  be  put. 
Had  they  been  so,  and  answered  as  favorably  for  the  Plaintiff' 
as  could  bave  been  desired,  the  évidence  from  theni  would 
bave  been  only  corroborative,  and  would  not  bave  availed  to 
change  the  judicial  resuit  of  quashing  the  attachment,  ajudg- 
ment  which  must  be  affirmed  by  this  court.  Judgment  con- 
finned.  (13  /.,  p.  75  ;  15  J.,  p.  155  ;  l  R.  h.,  p.  «5,  et  3  U.  /.., 
p.  125.) 

Welch  and  Bullock,  for  the  Appellants. 

A.  RoHERTsoN,  Q.  (1,  Counst'l. 

B.  Devi.in,  for  the  Respondent. 
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APPEL. 

Cour  du  Banc  de  la  Reine,  en  appel, 

Montréal,  ô  septembre  18(58. 

Coram  Caron,  J.,  Drummond,  J.,  Badoley,  J.,  Monk,  J. 

Edward  Spelman  et  al.,  Appelants,  vh.  Toussaint  Rohidoux, 
Intimé. 

Jujié  :  Qu'il  est  loisible  aux  parties  litigiiutes,  qui  ont  plaidé  .«éparé- 
meutdans  le  procôs  mû  et  pendant  devant  lu  Cour  de  première  instance, 
de  ne  faire  émettre  qu'un  seul  writ  d'api)el  du  jugement  rendu  contre 
eux.  (1) 

L'Intirné  Ht  motion,  le  1er  septembre,  18G8,  "  qu'attendu 
"  que  la  demande  formée  par  l'Intimé  devant  la  Cour  Supé- 
"  rieure  pour  le  District  de  Montréal,  était  basée  sur  un  billet 
"  promissoire  signé  par  Spelman  et  endossé  par  Hébert,  les 
"  Appelants  ;  qu'attendu  (|ue  les  Appelants  ont  plaidé  séparé- 
"  ment,  et  que  leur  contestation  était  incompatible,  Spelman 
"  ayant  plaidé  qu'il  n'avait  reçu  aucune  valeur  pour  consentir 
"  le  billet,  et  Hébert  ayant  plaidé  (jue  son  endossement  avait 
"  été  forgé.  Et  attendu  que  les  Appelants  ont  appelé  du  juge- 
"  mont  tinal  qui  a  renvoyé  leurs  exceptions  respectives,  et 
'  maintenu  l'actitm  du  Demandeur,  par  un  seul  et  mên»e  writ 
"  d'appel.  Que  ledit  writ  d'appel  soit  déclaré  irrégulier  et 
"  illégal,  et  qu'ordre  soit  donné  au  Greffier  «le  cette  Cour  de 
"  transmettre  le  dossier  au  tribunal  inférieur,  à  moins  que  les 
"  Appelants  ne  fassent  option  et  ne  déclarent  à  quelle  contes- 
"  tation  le  pré.sent  appel  devra  s'appliquer,  et,  en  cas  de  telle 
"  option,  que  le  présent  appel  soit  déclaré  comme  non  avenu 
"  et  renvoyé  à  l'égard  de  la  partie  à  laquelle  il  ne  s'appliquera 
"  pas  ;  le  tout,  avec  dépens  distraits  au  soussigné." 

Fer  Curiam.  L'émission  d'un  seul  writ  est  légale.  Les  ])ar- 
ties  pourront  fournir  leurs  griefs  ,séparén»ent,  si  le  cas  y  échet. 
Motion  renvoyée.  (12  J.,  p.  227.) 

Kerr,  avocat  des  Ap[)clants. 

GiitouARi),  avocat  de  l'Intimé. 


(I)  V.  art.  n21  C.  F.  C. 
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PROMISSORY  NOTE-CONSIDERATION. -PLEADIN6. 

COUKÏ  OV  QUEEN's  BeNCH,  AI'PEAL  «IDE, 

Montréal,  Oth  Mardi,  LSTI. 

Prosont  DuvAL,  C.  J.,  Cauox,  J.,  BAixii.EY  (dissc^ntinf,'), .]., 

MoNK,  J. 

Edward  Si'KI,ma\  et  ni,  Défendants  in  tlie  Superior  Court, 
Appi'Uants  (unl  Toussaint  Roiuijolx,  l'IaintifF  in  tlw 
Superior  Court,  Respondont. 

Ifild  :  'Jliat  il  partial  failurc  of  tlio  ('(msidcratioii  of  a  proirissory  iiuU' 
will  coiisiitiite  iio  defonse  to  an  action  on  tlie  sanie. 

Respondont  alle^ed,  in  his  déclaration,  tliat,  on  the  2()tli 
Deceuiber,  186(),  on  tlie  deiiiand  of  Edward  Spelnuui,  lie  eon- 
sented  to  become  surety  of  Cornélius  Spelnian,  his  brother,  to 
tlie  ^overninent  of  the  province  of  Canada,  for  !?7000,  so  as  to 
enable  Cornélius  Spehuan,  to  obtain  a  license  to  v/ork  a  dis- 
tillery,  at  Laprairie,  on  ccndition  that  Edward  Spelnian  should 
pay  Respondent  !?800,  by  lus  note,  dated  the  Ist  Decenibtr, 
1S()(),  payable  at  three  inonths,  ut  the  Jinvqîte  du  Pcujdc, 
and  sigiu'd  by  Edward  Spelnian,  and  endorsed  by  the  otliei 
Défendant,  Jos.  A.  Hébert,  which  note  was  deposited  in  tlie 
hands  of  James  Dunn,  with  instructions  to  remit  it  to  Res- 
pondent, wliep  the  bond  had  been  signed  ;  that,  on  the  27tli 
day  of  the  same  iiionth  of  December,  180C,  Respondent  signed 
the  lK)nd,  as  agreed  to,  and  that  the  note  was  lianded  over  to 
liiiu  by  Dunn  ;  that  the  note  was  protested  at  maturity  for 
non  pay  ment,  and  notice  thereof  giveii  to  the  endorser  Hé- 
bert, and  he  claiins  the  amount  of  that  note,  froiii  the  two 
Défendants,  the  promiser  and  the  endorser  of  the  note.  J)ef- 
endant  Edward  Siielman  pleaded  to  the  deniand  of  Respoiid- 
eiit  that  it  was  not  true  that  he  had  agreed  to  make  his  pro- 
missory  note  for  SHOO,  payable  at  three  nionths,  to  the  order 
of  Jos.  A.  Hébert;  nor  that  he  did  place  the  same  as  a  deposit 
in  the  hands  of  James  Dunn,  with  instructions  to  give  the 
same  to  Respondent,  so  soon  as  he  had  sigtied  the  bond  of  tlie 
27th  da}'  of  ])eceml)er,  iNfili  :  that  the  said  promissory  iRttc 
was  never  endorsed  by  Hébert,  with  his  consent,  and  deposit- 
ed, a.s  claimed  by  Respondent  ;  that  he  never  reeeived  aiiy 
value  whatever  for  the  said  note,  either  froiu  Hébert  or  froiii 
tlie  l'iaintitf'.  Hébert  pleaded  that  he  had  never  endorsed  tlie 
note,  and  he  accomjiauied  his  ]>lea  with  an  atfidavit,  statiny' 
that  the  signature  on  the  back  of  the  note  was  not  his  o\\  ii, 
but    that   it   was  forged.    The  pret(însion  of  the  ])efeiiilfuit 


I)K    LA    f'HOVINTK    |)K   ()V(:\m' 


47Ô 


Spoliniin  was  tliat,  iii  order  to  obtnin  a  liccnse,  l'or  workin*; 
a  distillery,  it  was  necessaiy  that  Cornélius  Spelman  sliould 
fjive  two  suretii's  t(j  thc  ji^overninent,  uiider  tlie  Kxci.se  Acts, 
for  tlio  i'aithful  renderiuff  oi"  accounts,  iii  tlu;  suiii  ot"  87000, 
that  the  Respondont  was  asked  to  becoiiie  such  surety,  but, 
tliat  lie  ro(]uired  that  an  accouut  hu  owed  to  James  Thompson 
^  Co.  of  .SSOO  should  he  paid  by  C'ornelius  Spelman,  which 
was  at  onco  a^veed  to,  but  that  Hespondent,  afterwards, 
required  anothersum  of  8fS00,  niakin<if  in  ail  $1()00,  which  was 
recpiired  foi  becoiiiinf;  one  nf  snch  sureties  ;  that  (.'(n-nclius 
Spelman  refused  to  aoiee  to  that,  but  he  promised  to  pay 
SHOO  if  Rt!spondent  would  consent,  on  the  beginning  of  July 
followinjjf,  to  become  surety  for  him,  for  anothei-  j-ear  ;  that 
Hespondent  a^reed  to  so  reiuîw  lus  surety  bond,  for  another 
year,  and  that  the  note  was  deposited  as  a  considération  for 
the  second  suretyship  :  that  Respundent  di<l  and  heeonie  sure- 
ty ïov  the  second  year,  and  that  he  is  not  entitled  to  the  note 
which  had  been  given  to  secure  the  payment  (jf  8<S00  as  a  con- 
sidération for  the  suretyship  of  Respondt-nt  for  a  year  from  the 
Ist  July,  KSOT.  On  the  'M)ih  day  of  June,  1.SGS,  the  Superitn- 
Court,  Montréal,  MoNDELET,  J.,  rendered  the  foUowing  jud*;- 
nient  :  "  Considérant  (pie  le  Demandeur  a  fait  preuve  des  alléga- 
tions de  sa  déclaration  et,  nftmméinent,  (pie  les  Défendeurs  lui 
doivent,  conjointement  et  solidairement,  la  somme  de  huit  cent 
ti'ente  dollai-s,  montant  du  billet  pro;nissoire  consenti  et  signé 
par  le  Défendeur,  Edouard  Spelman,  en  date  du  premier  Dé- 
eiinbre,  bS()(),  à  l'ordre  de  l'autre  défendeur,  Joseph  A.  Hébert, 
(pli  l'endossa  en  faveur  du  Demandeur,  [)our  frais  de  piotêtdu- 
dit  billet,  à  raison  de  non  jiaienient  à  sou  échéance,  et  pour 
intéi'êts  calculés  jusqu'à  l'institution  de  la  présenti;  aci,ion  ; 
considérant  (|ue  les  i)éfen(leurs  n'ont,  en  aucune  manièie, 
porté  atteinte  au  droit  d'action  contre  eux,  de  la  part  du  De- 
mandeur, et  (pie  ce  ilernier  a  établi,  comme  dit  est,  condanme 
les  J)éfen(leurs,  conjointement  et  solidairement,  à  payer  au 
Demandeur  ladite  somme  de  15>s;i().  10,  avec  intérêt  sur  icelle  à 
(•i)m[)ter  du  trente  septendire,  1SU7,  avec  dépens."  \Ve  see,  by 
Kespoiident's  faetum,  that  tlie  position  which  he  took  was, 
that  the  two  amounts  of  !?<S00  making  SKiOO  had  lieeii  ])ro- 
iiiis((d  to  liiiu  for  tlu>  suretj'shij)  of  the  27th  ])eceinber.  liS()(i, 
aud  that,  if  the  jiretcnsions  of  the  Appellant  that  ^he  two 
amounts  had  bi;eu  promised  for  the  two  sui'etyships,  one  of  the 
-7th  Deceudier  and  the  other  to  Ik;  giveii  in  July,  IHG7,  were 
truc,  even  theii,  A])[Hdlants  should  not  succeed,  bocause  the 
partial  failure  (jf  the  considération  of  the  note,  constitutes  no 
ili'tcMise  to  an  action  on  the  .saine,  and  he  cittHl  Ro.ss,  leading 
cases,  p.  lOô,  and  1  Cainpix'll,  p.  40.  and  2  C'amphi-ll,  p.  .'U(i. 
ï.ie  judgm  Mit   of  the   Superioi-  Cmirt.   as  confirmed    by    the 
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Court  of  Appeal,  does  not  fornierly  décide  that  question,  but 
it  is  reported  in  La  Revue  Critique  that  it  vvas  so  lield  and, 
prol)ably,  the  report  bas  been  made  froni  tbe  reniarks  oï  the 
Juilges  in  A[)peal.  The  judgnient  of  the  Superior  Court  was 
continned  by  the  niajoiùty  ot"  the  Court  of  Appeals.  (]  R.  6'.,  p. 
241,  et  2  R.  L.,p.  TÀH) 

W.  H.  Kerr,  attorney  for  Appellant. 

D.  (iiuouAiiD,  attorney  for  Respondent. 
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ORDONNANCE  DE  MISE  EN  CAUSE  EN  APPEL. 

Cour  du  Banx'  de  la  Reixe,  ex  appel, 

Montréal,  0  Mars  18C(). 

Corani  DuvAL,  C  J.,  Aylwin,  J.,  Mekedith,  J.,  Drummond,  J., 

Mondelet,   a.  j. 

Dame  E.   JornERT  et  vir,   Appehints,  et  Joseph  Uascony, 
Intimé. 

Jugé  :  Qu'en  appel,  la  oonr  du  Banc  de  la  Reine  peut  nrdoimiT  la  iiiixi 
en  cause  d'un  tiers  qni  a  qnclqu'int^'rêt  dunK  l'issue  de  l'instance  i)t)i-t('M' 
en  appel.  (1) 

Après  l'audition  des  parties  sur  l'appel,  la  cour  a  rendu  lo 
jugeineni/  interlocutoire  suivant:  La  Coxii',  après  avoir  enten- 
du les  parties  sur  le  mérite,  considérant  que,  quar't  à  la 
somme  de  six  cents  piastres,  avec  intérêt  à  huit  par  cent, 
depuis  le  dix  juillet  1861,  (jui  forme  la  pi-incipale  partie  de  la 
demande,  et  (jue  l'Intimé  prétend  lui  être  due  en  vertu  d'une 
obligation  consentie  par  rApj)eIant  au  Révérend  Jose])h  Mau- 
rault,  prêtre,  (()ui  était  au  dix-sept  février  1868,  s'il  ne  l'est 
pas  encore  aujourd'liui,  curé  de  la  paroisse  de  Saint-Thomas 
de  Pierreville),  laquelle  obligation  est  mentionnée  dans  un 
acte  désigné,  acte  de  transport,  par  ledit  Révérend  .]ose|»!i 
Maurault,  audit  Intimé,  re(;u  devant  Pitt  et  collègue,  notaires, 
le  trente  septembre  1860,  ledit  Révérend  Joseph  Maurault 
est  le  véritable  demandeur,  et  Joseph  Rascony  n'est  qu'un 
prête-nom,  et  le  Denumdeur  sinuilé  et  ce,  en  autant  que  le 
transport  a  été  consenti  par  le  Révérend  Joseph  Maurault  au 
dit  Intimé  :  "  pour  pareille  somme  que  le  cessionnaire  promet 
"  et  s'oblige  de  payer  au  cédant,  aussitôt  (jue  le  cessioimairc 
"  l'aura  collectée,"  ainsi  qu'il  est  textuellement  exprimé  au 
prétendu  acte  de  transport,  lequel  ne  doit  être  considéré,  tout 


(1)  V.  art.  120.  S  S,  C  P.  C. 
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au  plus,  ()U(i  connue  une  procuration  spéciale  pour  le  recou- 
vrement dans  l'intérêt  du  Révérend  Joseph  Maurault,  de  la 
somme  mentiotmée,  cette  cour,  s'abstenant  de  proijoncer  sur  le 
mérite  de  cet  appel,  ordotnie  (jue  le  dossier  soit  renvoyé  à  la 
cour  de  première  instance,  afin  (jue  le  Révérend  Joseph  Mau- 
rault soit  mis  en  cause  comme  le  Dematideur  véritable  en 
cette  instance,  en  autant  que  le  montant  de  ladite  obligation 
y  (ïst  concerné,  et  pour  l'adoption  de  tels  autres  procédés  (pie 
de  droit;  le  tout  avec  les  dépens  de  cette  cour  contre  ledit 
Intimé.  L'Honorable  Jean  François  Joseph  Du  val,  Juge  en 
Chef,  et  l'Honorable  M.  le  juge  Meredith  di»sentientihu>'. 
(12  /.,  p.  228.) 

A.  D.  BoNDV,  avocat  des  App(dants. 

L.VFREN.wi';  and  Buuxk.M',  avocats  de  l'Intimé. 


COHPULSORT  UQUIDATION.-REVENDICATION   BT   GUARDIAN.— SALE 

BT  INSOLVENT. 

Court  ok  Queen's  Bench,  Montréal,  9th  June,  IHiîH. 
Coram  Di'VAL,  C.  J..  Caron,  J.,  Drummond,  J.,  Badgley,  J. 


Antoine  Mallette,  Défendant  in  Court  below,  Appellant, 
<ind  John  Whyte,  èH-qu(dilé,  PlaintifF  in  Court  belovv, 
Respondeut. 

Hcld  :  1.  Tliat  after  tlie  advertisements  of  issue  of  writ  of  attachnient 
in  insnlvenoy,  the  [)iil)lic  is  bound  to  kiiow  tiie  incapacity  of  an  iiiHol- 
vent  to  sell  any  of  liis  j)r()|K>rty. 

2.  That  this  incapacity  continues  and  the  public  is  bound  to  know  it 
during  the  pendency  of  an  appeal  froin  a  jndgment  wliich  quaslied 
tlie  attacliment. 

3.  Tiiat  a  sale  niade  l)y  insolvcnt  of  propeity,  even  when  not  seizod 
nnder  tho  attacliment,  in  conséquence  of  its  being  then  secieted,  is  ab- 
Holutely  null,  and  not  annulable  only. 

4.  Tbal  the  guardian  to  the  altachment  nnder  the  writ  can  reven- 
dicate  in  the  hands  of  tiie  purcliaser  sucli  property  when  so  sold. 

5.  That  the  purchaser  cannot  claiin  to  be  reiinbursod  the  price  paid 
to  insolvent. 

ïhis  was  a  conservatory  prf.cess (.so /.s^/e rcrend'icatiov )  insti- 
tuted  by  a  guardian  to  an  ati-achment  under  a  writ  of  attacli- 
ment in  insolvency.  On  the  28rd  of  August,  lîSlifi,  Henry 
Moigan  and  al.,  as  Plaintiffs,  caused  to  be  issued  from  the  S.C., 
Montréal,  a  writ,  being  proce.ss  of  attachnient  in  compidsory 
liquidation,  under  the  Insolvent  Act  of  l.S()4,  against  the 
estate  of  Joseph  (Jauvreau  as  Defemlant.  To  the  seizure  made 
Ijy  the  sheriff  thereunder,  Jo.seph  Whyte,  an  officiai  a.ssignee. 
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now  llespoiidcnt,  w'iis  iiiiiiiLMl  fruardian.  Upoii  tlie  rcturii  of 
tht;  writ,  (JîUJvrcau  iipjjoared,  and,  iii  tenus  of  tlic  Act,  coii- 
testeil  tlic  attachmciit  ;  ii))()n  tliat  coiiti'statioii.  jud^iiiiciit  was 
rt'iidt'n'd  on  tlh-  2()tli  OctoInT,  IcSIÎd.dissolviiifj  thc  attacliinciit, 
and  disniissing  tlic  actit)n.  Morifan  ap|)('aled  from  that  Jud^f- 
nitiiit  wliieli,  on  the  ôtli  Mardi,  l(S()7,  the  (^iicon'.s  lîcncli 
iworst'd,  in  the  t'olIo\vin<^  tenus:  "Considerin;;  tliat  said  writ 
ot'  attaclmu'nt  was  duly  issuod,  and  tlio  seizure  and  pi'ocetMl- 
in;4's  tlu'ivnnder  weir  duly  liad  and  niade,  and,  consideiin^ 
tliat  tliere  was  en*or  in  tlie  jud^mont  of  the  Court  Itulow, 
dotli  reverse  and  set  aside  tlu;  saine,  and  reject  and  dismiss 
tlie  pétition  of  Gauvreau,  and  niaintain  and  coiifirni  tlie  wrir 
of  attaelinieiit  issued  ajfainst  liis  ostate  and  tlie  seizure  and 
jiro(!eedinf4's  tliereon,  witli  eosts."  Tlie  case  is  reported  l(i  K. 
,1.  R.  (),,  p.  5(K  On  the  7tli  Mardi,  I.S(i7,  the  présent  aetioii 
was  institutec]  uiider  tlui  Insolveiit  Aet  of  18(i-l,  Aniendiiieiit 
Act  of  1  Si)")  (29  Vict.,  ch.  l.S,  sec.  !)),  upon  atHdavit,  in  tho  fonii 
nsual  for  sdisic  rci'cnillcation,  and  with  the  permission  of  ;i 
judge  ohtained  hy  pétition.  Tlie  deciaration  alle<;es  the  ap- 
]»ointnient  of  Wliyte,  as  guardian  to  the  seizure  niadt>  nndei' 
the  aliove-narrated  attadinieiit  in  Insolveiicy,  Moyoïi  vs. 
(ùiiicvcdu.  That,  at  Montréal,  at  the  date  of  the  issue  of  saiil 
writ  of  attachnient,  and  till  witliin  a  few  days  past,  a  valuahle 
Lrown  horse,  of  the  value  of  >?250,  forined  part  of  the  estatc 
Hiid  ertt'cts  ot'  (Jauvreau,  and  suhjoct  to  seizure  and  attach- 
nu-nt,  as  snch.  That  a  few  days  l)efore  tho  issue  and  service 
of  said  writ,  said  horse  was,  V)y  (Jauvreau,  frauduleiitly  and 
secretly,  rciiioved  froni  tliis  city,  and  placed  dsevvhere,  out  ol' 
readi  of  seizure  and  in  parts  unknown  to  Whyte,  and,  in  coii- 
se(iuence,  saiil  horse  could  not  he,  and  was  not  seized  and 
attadied.  That  after  the  eonipletion  of  tho  seizure  the  horse 
returned  to  tho  poss(>ssioii  of  (Jauvreau,  and  so  reiiiained 
pondiiij^  the  procoedin^-s  on  said  writ  of  attachnient  in  the 
Queen's  l»endi.  That,  witliin  the  past  week,  said  horse  liad 
conie  into  the  possession  of  Antoine  Mallette,  1)(  fendant, 
witlunit  riwht  or  title,  who  refuses  to  deliver  up  said  horse  to 
IMaintiH,  who  is  entitled  to  deniand  and  hâve  tho  saine  as 
part  of  the  effects  and  ostate  of  (Jauvreau.  That  lie,  Whyte, 
is  eiititleii  to  the  Iteiietit  of  conservatory  process  against  Mal- 
li'tto,  and  to  tho  possession  of  said  horse,  for  the  IteneHt  of 
(Jauvreau's  croditors,  and  for  tho  protection  of  his  estate. 
Conclusions  en  rccendicafion  and  praying  that  the  horse  he 
declnred  to  hâve  fornied  part  of,  and  to  be  part  of  the  estate 
and  eftocts  of  (Jauvreau,  and  to  I»o  the  property  of  said  estati' 
and  of  IMaintiff,  as  ^uardian  thereto,  and  that  Défendant  lie 
ordered  to  ddivor  up  the  hor.se  to  Plaintitt"  without  delay 
and  that,  in  default,  he  l»e  condenined  to  pay  !?25(),  as  tli'' 
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vainu  tliiMool"  and  cMtsts.  'Hw   Défendant  pleaded  :    Ist.  Tliat, 
on  tlie  5th  Mardi,  l!S()7,  lie  bonj^dit  tlie  liorse  t'roiii  (îauvriîau, 
wlio  oft'ered  it  t'or  sale  in  a  pul)li(;  place  in   Montréal,  wlieie 
lie.  Défendant,  wlio  was  a  liorse  dealer,  paid   tlierefor  $\1'2, 
tlie  hi^hest  prico  ofi('red,  and  tlie  full  value  thereof.    Tliat  lie 
actod  in  go:)d  faitli,  and  was  ii^iiorant  oî  tlu!   iiisolveiicy  of 
(}auvreau.    Tliat,  in  any  case,  bel'ore  ileliverin^  tlie  liorse  to 
Whyte,  ])efendant  is  entitled    to  be   riiinibnrsed  tlio  $112  so 
pi\i(l,  witli  costs  of  keepinj;  tlie  liorse;  conclusion  accordiiioly. 
2nd.    Tliat,  at  tlie  date  of  tlie  attaelinient  in  iiisolvency,  tlie 
liorse  was  not  in  Gauvreau's  possession,  was  not  seized  tliere- 
under,  and  tliat  Wliyte  was  ne  ver  in  possession  tliereof,  and, 
conso(|Ueiitly,  eaiinot  revendicate.     îîrd.   Recitinj^  tlie  proceed- 
in^s  a<^ainst  (îauvreau,  tlie  (|uasliin}^  of  tlie  writ  in  8.C.  ;  tliat 
ju(I<j[inent  in  appeal  revt,'rsin<f  was  rendered  only  on  tlie  <lay 
of  tlio  purcliase  of  tlie  liorse.   Alle<.(es  j^ood  Faitli  (jf  Défendant, 
and  concludes  tliat,  hefore  delivei'in^  tlie  h<»i'se,  lu^  lie  repaid 
l.y  Plairititt'tlie  $112  and  tlie  eost  of  keepin<r    The  l'iaintifi" 
answered  oenerally.  After  issue  coinpleted.  \\  liyte,  liavin<f,  in 
tlie  intei-val,  lH;en  ap[K)iiited,  at  the  meeting  of  creditors  lield 
in  terins  of  tlie  Tnsolveiit  Act,  oflicial  assignée  to  (Jauvn;au's 
estate,   niade   a    pétition,   as  sucli   ass'u/Hce,   to   take   up   the 
instance,  liis  fnnctions  as  ()aar<li(in  to  the  seizure  liaving  l»y 
said  new  appoiiitiiient  endod.  On  the  !)th  July,  judginent  was 
rendered  in  the   S.  C,  (Monlc,  J.),  wherehy,  coiisideiing  tliat, 
previous  to  and,  at  the  tiiiie  of  the  attaelinient  in  iiisolvency, 
the  liorse  was  the  property  of  (îauvreau,  aiid  loriiied  part  of 
liis  estate;  aiul  tliat  it  was  proved  tliat  Mallette  had  no  légal 
title  to  or  ownership  in  said  horse  ;  the  seizure  thereof  was 
declared   good,  and    Mallette   ordered  to   deliver  the  sanie  to 
Wlivte  fortliwith,  and,  in  default  thei-eof.  Défendant  was  cou- 
deiiined  to  pay  $250  as  the  value  thereof  and  costs.    The  Déf- 
endant inscrilted  the   case   for   review,  but  the  judgiiieiit  was 
continned.   Whei'eupon  the  présent  appeal  was  takeii. 

Ij.WCTÔT,  for  Appellant  :  1.  It  ap|)ear.s,  by  t]\{i  procès- rrrix il 
of  seizure,  niade  by  Whyte,  as  guardian  to  (lauvreau's  e.state, 
tliat  no  horse  was  seized  under  that  attaelinient.  l)uriii<r  the 
contestation  thereon,  and  the  perulency  of  the  appeal,  the 
hor.se  was  in  (iauvreau's  possession,  and  iiever  was  in  Wliyte's. 
This  is  adinitted  by  the  déclaration.  He  caiiiiot  revendicate 
tliat  of  whicli  lie  iiever  was  in  possession.  Revendication  is  a 
process  to  re-covcr  lost  possessi(ai  of  pi-operty.  2.  If  Whyte, 
as  guardian,  can  revendicate,  he  cannot  obtain  possession  of 
the  horse,  without  repaying  to  Appellant  tlit;  price  paid,  and 
the  expenses  of  keepiiig  the  horse,  as,  froiii  the  évidence,  it  is 
clear  that  Appellant  was  ignorant  of  (lauvreau's  iiisolvency, 
wliicli  was  only  contirnied  in  appeal  the  very  day  of  the  pur- 
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cIhusc.  Ho  ac'.t(Ml  ingood  faitli  and  purcluisod  in  a  pultlic  place. 
Tlic  sale  '.vas  iiiade  in  présence  of  niany  persons,  in  a  place 
t'retiuented  l»y  horse  dealers,  the  .stn^et  in  front  of  tlie  Ameri- 
can House,  in  Montréal,  and,  after  (iauvreau  liad  hefore  nii- 
successfully  ofiered  thc  liorse  for  aalii,  at  the  .san)e  priée,  whieli 
was  its  full  value.  No  fraud  or  collusion  between  Gauvreau 
and  Mallette  is  proven.  The  sale  is  therefore  not  niiU,  t]w 
uiost  Hespondent  can  claini  is,  that  it  is  anniilahlc  and  that 
only  on  repaynient  of  priée  and  expenses.  Even  this  the  Appcl- 
lant  dénies,  as  the  sale  was  niadcî  in  a  public  place,  vuirché 
ouvert.  8.  After  enqihèfe  closed,  on  the  issue  between  Whyt(;, 
as  guardian,  and  the  Ap])ellant,  Whyte  obtains  his  appoint- 
nient  as  assignée,  and,  in  that  capacity,  takes  up  the  instance 
of  VVIiyte,  as  (jnavd'iav.  This  was,  no  doubt,  done  on  perceiv- 
ing  that  his  position  in  the  contest  as  a  guardian  was  uii- 
tenable.  This  shouhl  not  be  allowed  to  cover  the  defects  in 
the  prt)cedure  of  Whyte,  as  (jnardkm,  to  which  Mallette  hnd 
previously  taken  exception  as  above.  If  Appellant  was  cor- 
rect in  the  points  raised  with  the  guardian,  lie  should  not 
after  the  reprise  (Vinstance  be  condeinned  to  costs. 

Peukins,  for  Respondent  :  1.  Respondent  had  a  right  to 
revendicate  in  his  own  nanie.  The  présent  proceeding  is  in 
strict  accordance  with  the  Statute,  2î)  V.  chap.  bS,  sec.  9,  vvhere 
it  is  enacted  "  that  the  guardian  appointed  under  the  writ  of 
"  attachnient  shall  hâve  the  right  in  his  own  nanie,  and  in  his 
"  capacity  as  such  guardian  —  but  only  after  having  ob- 
"  tained  an  order  of  the  judge  to  that  etf'ect,  upon  cause 
"  shown  to  institute  any  conservatory  process  that  niay  be 
"  necessary  for  the  protection  of  the  estate."  2.  Appellant  can- 
not  pi-etend  ignorance  of  Gauvreau's  insolvency.  The  issue  of 
t!ie  writ  was  advertised  in  the  re(iuired  forin  and  constitutes 
légal  notice  of  the  fact.  Though  (piashed  in  the  S.  C,  the 
attachnient  reinained  in  force  during  the  petïdency  of  the  ap- 
peal,  which  at  once  followed.  The  notice  to  the  world  of  (Jau- 
vreau's  insolvency  held  good.  .'}.  The  hoi"se  was  sold  to  Mal- 
lette, on  the  afternoon  of  the  day  juflgnient  was  renderi'd  iii 
appeal,  in  the  case  of  Morgan  vs.  (Jauvreau,  by  Gauvreau,  wlio 
was  not  proprietor  and  who  could  not  sell  or  pass  property. 
The  sale  was  niade  in  fraud,  the  horse,  which  is  proved  in 
évidence  to  beafancy  trotting  horse,  to  Malhitto's  knowledge, 
worth  lif250,  was  bought  below  its  real  value  and  upon  tlio 
street,  not  in  a  public  fair  or  niarket,  and  without  any  pre- 
vious  view,  trial  or  exaniination.  Even,  when  a  hoi\se  wasiost 
and  purchased  homt  fide,  in  the  usual  course  of  trade,  in  a 
hôtel  yard,  in  Montréal,  where  horse  dealers  v,ere  in  thehnliit 
of  buying  and  .selling  horses,  it  was  held   that  it  did  not  lie- 


7^' 


DE    I-A    IMlOVINcK    UE  yUf^HEC. 


4.S1 


plilCf. 

placi! 

ineri- 

re  un- 

whicl» 

ivreau 

II,  i\w 

(1  tliiit 

\ppel- 

iKiri'hé 

A'hytc, 

ppoint- 

istanct' 

lerceiv- 

vas  un- 

t'ectH  in 

tte  hatl 

vas  cor- 

)ul«l  îiot 

right  to 
in^'  is  in 
9,  wlieri" 
}  writ  of 
|i(l  in  his 
:r    ob- 
)U  cause 
may  V»e 
ant  can- 
issue  oï 
mstitutes 
C,  the 


conio  tlu!  propiM'ty  of  tlic  |)urchaH<'r,  as  apiinst  tlio  owniT  wlio 
loHt  it  Hughes  r.s.  Reid  (  1  ).  See  nlso  Matthews  vs.  Senécal  (2). 
Haikjley,  J.,  in  renderini;  the  Judgnient  of  tlie  C/ourt, 
Otli  of  June,  LSO.S,  said  :  "  On  tlie"2;}id  ol'  Au<,'ust,  iMiid,  a 
writ  of  attaclinient  in  conipulsoiy  insoivency  was  issued  Ijy 
Morgan  et  al.  .igainst  Ciauvreau,  under  vvliieli  seizure  was  niade 
as  required  by  law  and  Wliyte,  one  of  tlie  officiai  assignées,  was 
rnade  guardian.  Tlie  seizure  was  reported  in  tlie  pnxrs-rcrhdl. 
Gauvreau  contested  the  writ  and,  by  judgment  of  tlie  Su])er- 
ior  Court,  of  20th  October,  1H()(),  the  contestation  was  niain- 
tained  and  the  writ  was*  quashed,  but,  on  the  5th  of  Mardi, 
bS67,  the  judgment  in  appeal  reversée!  tliat  judgnieiit  and 
niaintained  the  writ,  thereby  validating  the  writ  and  seizure 
froni  ils  date,  and  operating  the  divestnient  of  the  insolvcnt 
of  ali  his  estate  and  efilets  froin  tlu;  issue  of  the  writ.  On  the 
sd'nie  day,  .5th  of  Mardi,  l!S()7,  the  insolvent  (îauvi-eau  in  the 
public  street  in  the  afternoon  otf'ered  the  horse  in  tjuestion  in 
this  cause  for  sale  t\)r  15^112.  It  was  purchased  by  Malh'tto,  and 
the  price  paid  to  the  insolvent.  The  horse  Wius  the  property  of 
the  insolvent,  at  th(î  tiine  of  the  i.ssue  of  the  writ,  but  U'«.s  riot 
I lie I)  scizfd ,  ashwtis  not  in  hisactiial  possession  aiid,as  adiiiitte»l 
l>y  Mallette,  "  its  where  abouts  was  unkiiown  to  Whyte."  The 
horse  was  a  fancy  horse,  un  trotteur,  and  vvortli  froin  .SiOO  to 
!1>4()0.  On  the  7tli  Mardi,  18(57,  the  guardian  obtained  the  re- 
quired Judicial  order  for  the  institution  of  conservatory  pnjee.-^H 
for  the  seizui'e  of  the  lioi-se,  and  caused  sa/isie  irrcndicotioa  to 
issue,  under  wliicli  the  horse  was  seized.  This  jtroceeding  was 
adopted  under  'l\Hh  V';..t.,di.  IS,  sec.  [),  of  the  Insolvent  Aiueiid- 
iiieiit  Act  "  whereby  the  guardian  appoiiitetl  uiidei'  a  writ  of 
"  tittachiiKint  .shall  hâve  the  right  in  his  own  nanie,  and  in  his 
'  capacity  as  sucli  guardian  —  but  only  after  having  ob- 
"  tained  an  order  of  the  judge  to  tliat  ett'ect  u{)on  cause 
"  shown  —  to  institute  any  conservatory  proce.ss  tliat  may  be 
"  nece.ssary  for  the  protection  of  the  estate."  On  the  20th  of 
April,  bS()7,   Whyte,  the  (jadvdian,  being  one  of  tho  officiai 

(1)  L'acliL'tiHir  (le  l)omu^  foi  «ruii  flieval  perdu,  oo  (Icinioi'  ayant  rté  ai'liiité  ;ï 
Montréal,  suivant  le  umilH  ordinaire  du  inninificc,  dans  uneudioil  où  liscdui- 
uiurçants  de  chevaux  ont  l'iiahitude  d.oHa.s.senihler  et  de  \  cndie  jouinfllenient 
un  grand  nombre  de  chevaux,  n'ai'cluieit  siu'  ee  cheval  aucun  droit  de  iiro)uié- 
li' contre  celui  (HU  l'a  |)erdu,  et  liicii  «|ue  cet  acheteur  icMich' aux  Ktat.s-L'nis  et 
y  Hoit  en  po.ssession  du  ciieval  rcclauu',  le  vcritahle  projirii'taire  ])er.t  en  recou- 
vrer la  valeui'  pai'  une  jioursuite  inleuti'c  à  Montréal  et  sigidliéc  en  cette  ville 
audit  aelieteur  personnelhunent.  (1/ iii/his  va.  J.'cii/,  ('.S.,  M<i)itrâ(/, '2S  \nni 
18(52,  Smith,  J.,  10  R.  J.  R.  (.}.,  p.  3(i2  ;  6  .1.,  p.  'iilé.) 

(2)  Lors(|u'un  olijet  nioliilier  a  été  loué  par  le  propi'iétairt;  avec  pronie.-<se  de 
vente  et  rétention  de  pro])riété  ju.s(|u"ii  ce  (|ue  le  pi'ix  ait  éti'  payé,  ce  proprii-- 
taire  a  droit  de  le  ievendi(|Uei' entre  les  mains  d'un  tiers,  Kuliséi|ueMt  ac(|u,'.- 
reur,  bien  (|ue  ce  dernier  l'ait  acheté  de  honnefoi.  (Mntthitrs  vs  Séiircal.  ('.  ('.  ^ 
Mniilrraf,  ;i()  jidn  lS(i3,  Smith,  .1.,  I-J  II.  .1.  H   (J.,  p.  ITS  ;  7  •!.,  p.  -J-il  ) 
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iiHsiniicis,  wfis  (liily  clioscu  (issi(/nee  of  tiic  iiisolvciit  cHtiitc  ot' 
(iauvi'L'jin,  luul  hy  tlu^  oHV'ct  of  liis  api  ointmciit  "  t\w  wliolc  ot' 
"  est/it»'  atid  cffccts  oF  tli»'  iii.sulvcnt  oxistiiii,'  ut  tlio  tiatc  ot'tlic 
"  issuo  ut'  thc  wi'ifc,  iiml  u'/i>'lli<'r  xfizrti  or  iiat  ncizal  uiidcr  tlic 
"  writ  of  iittacliinciit,  vcstcd  in  tlio  said  assifjiKîo,  in  i\w  Hanic 
"  manncr  îuid  to  tlic  saine  (\\teiit  as  if  a  voinntury  assi^rinncnt 
"  of  tilt'  <'stat(!  of  tli((  insoivent  had  licen  at  tliat  <lutu  t'Xi'ctitcd 
"  in  liis  favor  by  tlio  insolvisiit.  [  V'idi'  fiixolvent  >irt  ofiW,  siili- 
s.ct.  22  of  s(!ct.  8,  and  Ahhott,  /).  2H!).  Vide  nlsotin  la  llw  rjJWl 
of  volitntdri/  (issi(/niii.('nt,sf'rf. ,)'  Il nd  suh-srft.  7  of  xccf.  ,J,  Ah- 
hott, /y,.]"  On  tho  2r)tli  of  April,  18(17,  Wliyto,  tlw  assi<rii,.c, 
intorvonod  in  tliis  cause  in  support  tlicnnjf,  and  claiinctl  tlic 
horse  aspart  of  tlic  insolvcnt  cH'octs  at  tlic  issue  of  tlie  writ  of 
attaclmient,  on  tlie  2lird  of  Aug.,  l(S(i(î,  and  tlicrefore  vested 
in  hini  froin  tliat  date.  Tlie  pleas  fylod  liy  Mallette  are  tliiit 
tlie  j^uardian  Wliyte,  not  linvinj^  liad  tlic  ]iossession  of  tlic 
liorsc,  conid  not  revendicate  it  witluait  pa^'iii^' to  liiiii  its  priée, 
!{?I12,  the  cxpenso  of  its  ketq)  with  eosts  incurred,  and  tlial 
liavino;  acted  in  i^ood  faith  lie,  Mallette,  was  entitit'd  to  tliis 
payinent.  Hy  liis  faetuiM,  however,  lu;  eontines  liis  ohjee- 
tion  to  tlie  last,  liis  purclia<e  of  tlie  lioi'se  at  a  {)ul>lie  sale,  and 
liis  j;()od  faitli,  wliicli  entitK  liini  in  law  to  receive  tlie  priée 
paid  Ity  liim  aiul  the  t;xpenst^  incurred  for  tlie  keep  of  tlie  liorse. 
Sow,  the  act  of  the  «xuardian  was  a  lej^jal  and  correct  oiie, 
necessarily  eonteinplated  Ity  the  law,  hocause  thc  attachiiieiit 
issued  could  only  apply  as  a  seiztire  to  liold  the  estate  ami 
cfiects  in  the  actual  possession  of  the  insolvcnt.  This  veiy 
case  is  a  proof  of  the  justice  of  givin^  powe-r  to  arrest  by  coii- 
servatory  process  wliat  the  insolvcnt  desired  to  withhold  froiii 
lus  creditors,  and  the  a|)pointiiient  of  tlitî  assi<rnee  and  Iris 
subsei|Ue]it  intervention  in  support  of  this  con.servatory  pro- 
cess retroacb  to  the  légal  act  of  the  guardian  authori/ed  hy 
the  judge's  order.  The  other  (piestion  in  [loint,  tliat  the  pur- 
chaser's  ignorance  of  the  insolvency  and  liis  purchase  in  goud 
faith  entitle  liini  to  nîceive  back  the  81 12  and  the  keep  of  thc 
horse,  is  met  shortly  by  tlu;  fuct  tliat  the  law  had  publiely 
divested  (lauvreau  of  tlu;  hor.se,  whether  seized  or  not  seizcd, 
froni  the  date  of  the  issue  of  the  writ;  that  the  hor.se  wa.«  the 
property  of  his  creditors  f roni  the  date  of  the  i.ssue.  (  Jauvreau 
had  no  right  froni  that  tiiiie  to  or  over  the  horse,  and  lie 
liaving  kept  the  hor.se  conceeled  anil  beyond  the  knowlcdgc 
of  the  guardian,  could  give  him  no  more  right  then  he  had  iit 
the  date  of  the  issue  of  the  writ.  He  could  not  sell  wliat  lui 
longer  lielonged  to  him.  The  sheriffs  advertisement  of  thc 
issue  of  the  writ  of  attachment  as  required  by  sub-.sect.  >S  '>! 
sect.  S  of  Act  t)f'()4  (Abbott,  p.  2:i)  was  as  stated  by  thc  cuiii- 
uiontator  to  prevont  third  parties  from  permitting  or  partici- 
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jintiny;  iii  nny  iittciiipt  to  iimUt'  nwiiy  witli  tlio  ostiito,  at  ail 
l'Vciits  it  was  a  piiMic  notict;  iiiidcr  tlio  rcquiriMiients  of  tlio 
Ac't  wliicl»  l)()un(l  Mallette  uh  wdl  as  otlicrs,  as  to  (.iauvrcau 
Itciiij;  iiisolvciit  aiid  as  to  tlic  conscMiuciifcs  ot"  liis  position  ;  nor 
(lofs  Mallette  coiiic  within  the  oiily  pi'ovision  of  tlie  law  wliich 
lias  n-rereiice  to  tliis  part  oï  liis  olijectioiia  :  sce  siib-s«>ct.  2  ut" 
st'ct.  S  of  tlio  Ac't  of '04,  (Ahbott,  ôô,)  wliioh  provides,  "  tliat  a 
"  contract  for  considération  by  wliieh  creditors  are  injured  or 
"  olistructed,  niade  by  a  debtor  unabli'  to  nieet  his  en^agenu'nts 
"  witli  a  per.son  i<;norant  of  siich  itdiability,  and  b»'J'ore  it  bas 
"  befonie  public  and  notorious,  but  within  tliirty  da;y  i  next 
"  before  the  exécution  of  a  deed  of  assi^tunent  or  of  a  w  'it  of 
"  attaclnnent  luider  tliis  act.  is  voidaltle,  and  niay  bo  sc^aside 
"  by  any  court  ofconijictentjurisdiction,  upon  sucli  teiinsas  to 
"  tbe  protection  ofsucli  person  froni  actual  loss  or  liability  by 
"  reason  of  sucli  contract,  as  tbe  court  niay  order."  Tliis  protec- 
tion to  tlu  ignorant  contractor  is  for  transaction  befcre  public 
insolveiicy  or  within  thirty  days  of  it.  The  language  is  quito 
plain  and  précise,  aiid  if  the  protection  be  allowed  only  under 
sueh  liiiiit<'d  circinnstances,  it  inust  be  nianifest  that  absolute 
nullity  follows  when  the  contract  is  inade  with  an  in.solvent, 
whose  insolvency  bas  l»een  ordered  and  published  in  the  adver- 
tisementof  the  writ  of  attaclnnent  for  public  inforiiiatiun,  that 
he  is  by  th(!  eff'ect  of  the  hiw  depriveil  of  ail  his  estate  and 
eftects  and  cannot  hâve  any,  ev(!n  if  tliey  conie  or  fall  to  hini, 
until  after  his  final  discharge  froiii  the  insolvenc}'  proceedings, 
"  wliich  may  accrite  tohiui  h»/  <tn>/  fifle  irluitHoevei'  ap  to  the 
tii)ic  of  his  d'ischtirin'  uridcr  this  art."  We  think  the  judgnient 
of  the  Superior  Court  is  cf)irect  and  should  lie  confirined. 

Cakox,  J.,  disseiiting,  said  :  11  s'agit  d'un  cheval  réclamé 
par  saisie  revendication  par  1  Intimé,  en  (jualité  de  syndic  h 
la  baii(iuer<iute  de  (lauvreau,  cheval  qui  a  été  acheté  et  payé 
par  Mallette  de  bonne  foi,  ainsi  ([u'il  le  prétend.  Nul  doute  que 
le  cheval,  lors  de  la  faillite  de  (lauvreau,  lui  appartenait,  et 
que,  plus  tard.,  il  ne  pouvait  en  disposer,  en  fraude  de  .se.s 
créanciers  ;  i|ue  le  syndic,  connue  tel,  avait  «Iroit  de  revendi- 
(]uer  le  cheval,  et  le  jugement  (|ui  déclare  valable  la  saisie 
revendication  (ju'il  en  a  faite  entre  les  mains  de  Mallette,  est 
correct;  toute  la  ditKculté  roule  sur  la  ([Uestion  de  savoir  si 
Mallette  a  droit  d'être  remboursé  de  ces!?112  qu'il  a  payées, 
OU  s'il  a  été  justement  condaniné  à  remettre  le  cheval  sans 
remboursement  et  à  payer  les  frais.  La  vente  faite  par  Oau- 
vreau  est  sûrement  entachée  de  fraude,  les  circonstances 
prouvées  le  démontrent  clairement;  lorsqu'il  est  tombé  en 
mauvaises  affaires  et  qu'il  a  craint  la  saisie,  il  a  remis  le  cheval 
au  nommé  Patenaude,  avec  lequel  il  paraît  s'être  entendu  pour 
le  soustraire  à  la  .saisie.  La  vente  s'en  en  faite  le  jour  môme 
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où  a  étû  n-ixlti  It- ju^rtMiieiit  i|ui  ilt'clumit  (iiiiivrciiu  on  faillite 
i)u  no  peut  (ioutfi-  (|Uc  tout  cttia  ôtait  l'ait  dans  l'intt'ntion 
IVaiKliih'Ust!  (If  soustniii'e  le  montant  «K-  cu-tt»*  vent»-  »lu  con- 
trôle «lu  .syndic,  l-iii!  veiitt!  de  ccttr  t'sju'Cii  est  rôproiivi'"»!  et 
(U'claivo  nulle,  non  .seulement  par  Id-  droit  commun,  mais, 
spécialement,  par  la  clause  M,  ^.  li,  de  l'actt;  (le  |.S(i+,  cli.  17 
(In.solvent  Aet),  mais  cette  nullité  n'atlecte  l'acti-,  (piaui,  au.\ 
tiers,  ()Ue  dan.^  le  cas  seulement  où  la  personne  avec  qui  il  e-t 
t'ait  est  en  connaissance  (l(!  la  t'raud«\  La  loi,  sous  cette  réserve, 
est  {)ositive,  et,  d'aillein's,  n'est  auti'e  chose  (jue  l'expression  du 
droit  connntin.aïKpjel  elle  est  conforme.  Si,  donc,  le  tiers  n'a  pas 
participé  à  la  fraude  du  vendeur,  la  vente  (|ui  a  eu  lieu  est, 
(raj)rès  les  circonstances,  indleou  l»ien  annulable.  Dans  r»'sp('ce, 
la  déclaration  de  la  faillite  ayant  fait  passer  la  propriété  des 
ert'ets  du  failli  dans  la  propriété  du  .syndic  pour  le  bénéfice  des 
ci'éanciers,  (lauvreau  n'était  plus  pi'oj)riétaire,  ne  pouvant 
vendre  valablement  li'  cheval  en  (piestion  suivant  l'article  14(S[) 
du  Code  canadien.  Le  syndic  avait  donc  droit  de  les  revendi- 
(|uer,  et  toute  lu  difficulté  (pi 'on  a  faite  dan.s  lacau.'^e  quant  à  sa 
qualité  de  gardien  l'alxtrd,  et  de  .syndic  ensuiti;,  sur  la  reprise 
(l'in.stance  ou  intervention,  etc.,  tout  c(da  n'est  d'aucune  force  ou 
valeur.  La  .saisie  revendicati(jn  devait  être  mainteime.  .Mais 
Mallette  devait-il  perdre  l'arj^ent  payé,  .sous  les  circonstances 
prouvées  ?  Je  ne  le  crois  pas,  et  voici  pourquoi.  La  fraude  ne  .se 
présume  pas,  et  l'acte  ne  ilevait  être  repirdé  connue  nul,  (pie 
dans  le  cas  où  l'acheteur  a  participé  dans  la  fraude  ;  il  était  du 
devoir  du  syndic  (Intimé)  de  prouver,  aux  tei'uies  du  statut 
(l.S()4,  cil.  17,. s.  .S,  §.  8),  (|ue  la  vente  qui  lui  était  faite  était  dans 
le  but  de  frauder  les  créanciers;  non  .seulement  cette  préten- 
tion n'est  pas  prouvée,  mais  le  contraire  est  établi  à  mon  entière 
satisfaction  [)ai'  le  nommé  Marchand  et  par  Gauvreau  lui- 
même  entendus  comme  témoins.  Il  est  établi  (jue  Mallette 
connai.s.sait  à  peine  {{auvr«;au  lors  de  la  vente,  «pie.  de  fait,  ils 
ne  s'étaient  jamais  parlé  ;  ce  qu'ils  disent  tous  tleux  exclut 
toute  probabilité  de  collusion.  L'achat  n'est  pas  fait  par  Mal- 
lette lui-même,  mais  bien  par  Marchand,  son  agent  ou  honnne 
d'all'nires,  (pli  prouve  au.ssi  (pie  l'argent  a  été  payé  comptant 
par  Mallette  à  (îauvreau  en  présence  de  Marchund,  (|ue  la 
vente  a  été  faite  iMibli(iuement  dans  la  place  où  se  fait  géné- 
ralement la  vente  de  chevaux,  qu'il  y  avait  alors  dans  cette 
place  d'autres  chevaux  à  vendre  et  un  bon  nombre  d'ache- 
teurs, que  le  prix  payé  était  le  plus  haut  prix  oHert,  et  sous 
les  circon.stances  de  la  vente  de  ce  cheval  ;  qu'en  un  mot  il  n'y 
a  eu  de  la  part  de  Mallette  rien  qui  peut  indiquer  la  fraude 
ou  la  connaissance  de  ce  fait,  c'est-à-dire,  de  la  fraude  prati- 
(juée  par  Gauvreau.  Ges  témoins  (pii,  sur  tous  ces  rappports, 
S(»ut  krès  positifs,  ne  .sont  contredits  par  aucune  preuve  de  la 
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part  (le  rintiiué,  (|ui  ne  fait  entendre  rpic  (  ianvrean  «pli  est 
en  laveur  de  l'Appelant  et  le  noiuuté  Houdreau  (pli  dans  les 
trans(pU'Htions  parle  du  re;,'ret  (pi'a  iiiaiiil'est»^  l'Appelant 
d'avoir  acheté  le  cln^val,  lors(pi'il  a  apjiris  les  cinîonstaiiceM 
sous  les(pielles  la  vente  iivait  été  faite.  Sous  les  cir(!on.«tances, 
je  suis  (l'avis  tpie  Mallette,  ayant  uj^i  de  honne  foi  dans  toute 
cette  transaction,  ne  doit  pas  |)erdre  le  |)rix  (pi'il  a  payé.  L(! 
ju<,'eiuent  aurait  dû  lui  accorder  act»!  <le  l'oH're  (pi'il  a  faite 
de  le  remettre  en  lui  reinhoursant,  (|u'en  un  mot  la  ventes 
aurait  dû  être  déclarée  ainiulable  seuleiiK^nt  et  non  nulh^  dtî 
])lein  di'oit.  iF'intiriiierais  donc  le  jui^emaut,  Je  déclm-erais  le 
dit  intimé  propriétaire  du  clieval,  j'onloiuiei-ais  au  Défendetir 
Aj)pelant  de  le  lui  remettre,  mais  seulement  en  par  h;  syndic 
li;  reiidiour.simt  de  la  .somme  payée  avec  dépens  daus  les  deux 
cours,  vu  'pie  l'Appelant  n'a  pas  contesté  la  j)r(tpriété  de  l'In- 
timé et  le  droit  (pi'il  avait  de  réclamer  le  cheval. 

Le  .JU(iE  HaD(JLEV  dit:  (.^ue  la  vente  était  radicaU-ment 
nulle. 

Le  .nT(iE-EN-('llKK  DrVAL:  Malhîtte  a  acheté  de  bonne  foi, 
mais  doit-il  être  remlioursé  du  montant  (pi'il  a  payé  ?  Je  ne  le 
crois  pas  :  la  loi  le  d(''fend.  L(!  vendeur  était  en  faillit((  et  dé- 
piMiillé  de  tous  ses  hiens  ;  .si  h>  cheval  eût  été  .sous  .saisie  ordi- 
naire, croit-on  (|Ue  la  vente  cpi'en  ferait  le  débiteur  .saisi  serait 
valable  ?  certainement  non.  Or  la  mise  en  faillite  de  (îauvreaU 
mettait  tous  ses  ett'els  .sous  la  main  de  la  justice,  et  (Mpiivalait 
à  une  saisie:  Mallette  devait  jn-eiidre  connaissance  des  avis 
(pli  en  ont  été  publi('>s,  et  connaître  l'incapacité  de  contracter 
(le  .son  vendeur.  Le  jugement  (h;  la  cour  de  revision  est  con- 
firmé avec  dépens.  (12  y.,  p.  22!)  ;  1  R.  L,  p.  711,  et  2  Ld 
Tliémls,  p.  34G.) 

M.  LA\(T(Vr,  pour  l'Appelant. 

Pekkins  et  Ram.say,  pour  l'Litimé. 
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COMHISSIONERS  OF  SUPERIOR  COURT.-QUI  TAH  ACTIONS. 

CiUcuiT  Court,  Saint-Hyacinthe,  September,  18()S. 

Coram  Sicotte,  .T. 

J.  ().  Lecleko,  Plaintiti'(/<t/Wfr/((,  r.s'.  Z.  Blanchard,  Défen- 
dant. 

Ifdd  :  Ist.  That  the  letters  •;  C.  (".  S."  do  not  lo^iilly  e.xpross  tlie  cap.'i- 
oity  of  a  ccjininissioner  to  reeeivd  atlidavit,  if  nutliin<i  more  in  the  docii- 
inent  atlest  llu*  (luality. 

2!ul.  ïhat  siicii  cdiiimissionor  muât  indicate  the  district  f(jr  which  ho 
is  appointed.  (1) 

(1)  V.  art.  soc;.  R  C. 
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riaintiff  claimed,  by  lus  action,  the  penalty  of  £50,  (inactcd 
by  chap.  (55  of  tbe  L.\\  G.  S.  The  Plaintitt"  had  i'ylod,  witl» 
his  Jiat,  tho  affidavit  recjuired  by  sect.  1  ci:  27-2<S  V.,  cbap. 
43.  Tins  affidavit  purportt"!  to  liavo  bcon  rocoived,  at  Mont- 
réal, betbx'e  "  J.  A.  Labadie,  C.  C  S."  l'iio  action  was  met  b}' 
an  exception  "  à  la  forme  "  allc^^in^  that  tlio  atHdavit  ixnpiired 
by  lavv  for  tlic  iwsuing  of  tlio  writ  of  sunnnons  did  not  appear 
to  liave  been  taken  before  any  autliorizod  officer.  Aftfr  tlic 
fyling  of  said  exception,  a  motion  to  quash  tlie  atîidavit  and 
to  dismiss,  was  presentod,  and  tbe  parties  beard  npon  it.  Jt 
was  argued,  on  bebalf  of  Défendant,  tliat  tlie  only  indication 
of  Mr.  J.  A.  Labadie's  antbority  to  reeeive  the  affidavit,  was 
tbe  lettei's''(y.  C.  S."  written  below  liis  namc  nndenieatli  tlic 
jurât.  That  thèse  letters  had  no  leoal  meaninif  by  theniselvis. 
Supposinjjf  theni,  besiiles,  to  sijfnify  "  commissaire;  de  la  (Jour 
Sup«''rietire,"  they  were  still  insnfficient.  For  sec.  lOtb  of 
chap.  iS2  C.  S.  L.  C.  authorized  the  appointiuent  of  cojiimis- 
sit)ners  for  partieular  districts  as  for  baillifls,  and  not  for  ail 
tho  districts.  Such  commissioners  can  act  only  as  eounnis- 
sioners  for  their  respective  district,  altbou^di  affidavits  so 
taken  may  be  used  in  any  other  district.  Hence  the  necessity 
for  a  commissioner  to  mention  the  district  for  which  he  is 
appointed.  The  court  thou^lit  the  above  arfjjument  soiuul, 
and,  givinj^  judgment  accordingly,  granted  the  motion,  ami 
dismissed  the  action.  (12  J.,  p.  286.) 

Na(;le  and  Pagnuef.o,  attorneys  for  Plaiiitift'. 

CnA{iNON,  SlcoTTE  and  Laxctôt,  attorneys   for  Défendant. 


WITHHOLDING  MONEYS-29  VIC,  CAP.  18,  SEC.  29. 

SuPERioii  Court,  Montréal,  .'K)tb  Septembei-,  18()S. 

In  Insolvency,  liS()(S. 

Coram  ToiiiiAXCE,  J. 

In  re   Waumintox  el  al,  Insolvents,  John  ITexuv  Joxks, 
Assi<ifnee,  tivd  William  Wahmixtox,  Contestant. 


■"^ 


The  .«tatuto,  2!)  Vio.,  cap.  18,  soc  20,  roiidors  an  iiisolveiit  wlin  witli- 
holds  nioneys  from  liis  Assij^çnco,  witliout  lawful  riglit,  liable  tu  he  iiii- 
piisoned  in  default  ofdolivery  of  tlie  nioneys. 

Held  :  Wliere  an  insolvcnt  rereived  a  smii  (if'inoiiey  dnrin^;  (lie  tiiiic 
which  interveried  between  (iate  of  notice  of  ineetinfj;  of  crcditora  anil  tlic 
appointnient  of  an  assij;nee,  and  rcfnscd  to  pay  over  tlie  nioiicy  to  tin' 
assignée,  that  tliis  was  "  retainiii^  and  MillilicMiny;  witiioiit  lawl'iil 
riglit"  within  the  nKuiiiinjï  uf  the  Act. 
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'r<U{|{AN('E,  J.  :  A  pétition  luin  beon  presonted  by  tluî  as- 
signée, prayinji;  for  an  oïdiT  ajiainst  tîie  insolvent,  William 
Wanninton,  that  lie  do  pay  tlie  suni  oi'  !?14.'{  to  tlie  petitioner, 
or  go  to  gaol.  The  pétition  sets  fortli  that  a  voluntaiy  assign- 
nient  was  niade  by  William  Wanninton  and  his  brother, 
John  Henry  Wanninton.  to  the  petitioner,  on  the  30t]i  June 
last  ;  that  the  usuui  advertisements  had,  for  more  than  threc 
n'eeks  previously,  been  given  by  the  insolvents,  under  the 
Insolvent  Act,  calling  upon  the  creditors  to  meet  and  appoint 
an  assignée;  that,  vvhile  tlie  meeting  was  being  called,  Wil- 
liam Wanninton  sold  a  portion  of  the  estate  for  i^WA,  whicli 
the  insolver.i,  promised  to  deliver  ovei'  to  the  assignée  to  bo 
appointai,  but  which  lie  negleeted  to  do.  The  prayer  of  the 
pétition  is  that  the  insolvent  be  adjudged  and  ordered  to 
delivcr  over  to  the  petitioner  the  suni  of  8148,  and  that,  in 
default  of  snch  delivevy,  in  confonnity  with  the  order  to  bo 
made,  William  Warniinton  be  imprisoned  in  tln^  conimon  gaol 
of  tliis  distï'ict,  for  such  tinio,  not  exceeding  a  year,  as  niay 
be  ordered.  The  insolvent,  William  W^arminton,  answei's  the 
pétition  by  alleging  that  it  is  unfounded  in  law  :  Ist.  lîecau.se 
it  appears,  by  tlio  pétition,  that  the  sum  of  money  Avas  not 
roceived  after  the  '\ssignment,  or  after  the  appointment  of  an 
assignée.  2nd.  iJecause  the  facts  set  forth  in  the  ])etition  do 
not  show  any  fraud  on  the  part  of  William  Wanninton. 
.'îrd.  liecause  the  allégations  of  the  petitioner  are  insufHcient 
in  fact  and  law  to  justify  the  conclusions  taken  in  it.  Wit- 
nesses  hâve  been  examined  in  .sup])ort  of  the  pétition,  and 
it  appears  that,  while  the  meeting  of  the  creditors  was  being 
called,  William  Wanninton  acted  as  agent  of  the  creditors, 
and  promi.sed  them  to  account  for  and  pay  over  ail  moneys 
which  should  be  in  his  hands  arising  out  of  his  gestion  as 
agent,  and  that,  during  tiiis  period,  betv"  -n  the  15th  and 
■27tli  June,  William  Wanninton  received  i?17().0G,  of  which  lie 
bas  given  no  satisfactory  account,  iior  any  account  wliate\eî", 
and  his  attonieys  hâve  also  fyled  an  adniis.sion,  adniittingthe 
allégations  of  the  pétition,  "  sauf  l'allégué  ou  le  fait  qu'il 
aurait  touché  des  ai'geiits  ou  etl'ets  après  ccssi(jn  faite  à  ses 
créanciers,  et  (ju'il  les  retiendrait.''  The  jietitioner  relies  upon 
20  Vie,  c.  1. S,  .s.  29,  being  the  amendnient  to  the  Insolvent 
Act,  in  support  of  his  demand,  and  it  t'uacts,  ivter  aliit,  that, 
if  an  insolvent,  or  on  after  cession  of  liis  estate,  retains  and 
withliolds  from  the  assigiiee,  witliout  lawful  right,  any 
moneys,  the  assignée  may  apply  for  an  order  snch  as  sought 
in  the  présent  ca.se.  1  am  cumpelled  to  give  the  order.  Tlie 
insolvent  ha<l  the  money  lu'tween  the  15th  and  27th  June, 
and  I  must  assume  that  he  continued  to  bave  it,  on  and  after 
the  30tli  June,  as  he  lias  not  pleaded  anything  in  discharge  of 
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ilif  (It'iiiniKi."'  Tlic  ind^jinent  is  as  t'ollows  :  "  Havin^  heani 
the  petitioiier,  prayinij;  tliat  William  Wanniiitoii,  one  of 
tlic  iiisolvents,  l>e  fi(lju(lL,o'(l  und  orrlcrod  to  dolivor  ovcr  to 
tlii!  fjutitioiicr  tlie  snm  of  !5l4.';  cy.,  aiid,  iti  default  of  sucl) 
dclivery,  in  eoiit'ovmity  to  tlic  ordor  to  lie  mado,  Wariiiintoii 
Iti'  iiiipi-isoncd  in  the  coninion  ((aol  ot"  tiiis  district  t'or  such 
tinio,  net  oxcoedinf^  a  year,  as  niay  be  orderod  ;  coiisi- 
doring  tliat  Wanuinton  and  the  Hrin  of  Warminton  brothers, 
on  and  hefore  the  loth  June  last,  were  in  a  tate  of  insol- 
vency,  and  so  continued  to  l»e,  till  on  and  after  the  30th  of 
Jnne  last,  date  of  the  assignnient  mentioned  in  said  pétition  : 
considerint;  that  the  insol vents,  hefore  the  said  15th  Jiinehist, 
had  duly  coiivoked  a  meetinf?  of  their  creditors  to  elect  an 
assignée  to  whoni  the  assigninent  niight  be  inade  ;  considering 
that,  dnring  the  delays  which  ran  while  the  meeting  was 
boing  ealled,  and,  es])ecia]ly  between  tlie  15th  and  27th  June 
last,  William  Warminton  acted  as  the  agent  of  the  ci'editors 
of  the  tirin  of  Warminton  Bi'others,  and.promised  to  said  cre- 
ditors to  accomit  for  and  pay  o\er  to  the  assignée  to  be 
appointed  any  and  ail  moneys  which  should  cotne  into  lus 
hand  arising  out  of  his  gestion  as  such  agent  ;  considering 
that,  during  said  period.  between  15th  and  27th  June  last, 
William  Warminton  received  of  said  money  a  sum  of  iii<l7G.0ô, 
of  which  he  hath  rendered  no  aecount,  and  hath  refused  to 
pay  over  and  deliver  to  the  petitioner,  in  his  said  capacity,  the 
sum  of  l?14;i,  demanded,  by  the  said  pétition,  portion  of  the 
said  sum  of  SI76.()(),  although  thereunto  requeste<l,and,  there- 
fore,  that  William  Warminton  retains  and  withholds  from 
John  Henry  Jones,  the  petitioner,  in  his  said  capacity  of 
assignée,  the  said  sunt  of  ^141^  without  lawful  right  ;  there- 
fore,  I,  the  undersigned  judge,  do  order  William  Warminton 
to  deliver  over  to  John  Henry  Jones,  in  his  said  capacity,  the 
said  sum  of  !?143,  within  eight  days  froin  the  date  hereof, 
and,  in  default  of  such  delivery,  in  conformity  with  the  pré- 
sent order,  [  do  order  an<l  ailjudge  that  William  Warminton 
be  imprisoncïd  in  the  common  gaol  of  the  district  of  Montréal, 
for  and  <luring  the  term  and  period  of  three  calendar  months. 
(12  /.,  p.  237.) 

A.  N.  Charlani),  for  Insolvent. 

J.  A.  Herkins,  jr.,  Counsel. 

D.  GiRoUAUi),  for  Assignée. 
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ASSIGNHENT  BT  COPARTNERSHIP. 

Sri'EKioR  CoriiT,  ix  Insoi.vency, 

Montréal,  Hth  October,  l.Sfî.S. 

Coram  Torhance,  J. 

In  re  Andrew  MacFarlane  et  al.,  Insolvents,  <ind  James 
Court,  Officiai  Assignée,  Petitioner,  and  A.  B.  Stewart, 
contesting. 

Iliîd:  Tlint  an  apsigiiment,  mado  hy  a  oopartnership,  vests  in  the 
assifjnee  tlie  feparate  et-tates  of  tlie  partners,  as  well  as  tlie  copartiier- 
sliip  estate,  and  tliat  tlie  removal  of  tlie  afsifiiiee,  at  a  meeting  «f  the 
oreuitors  (called  un<ler  ^ect.  11,  snb-section  3),  lias  the  etfect  of  reniov- 
ing  him,  with  respect  to  the  separate  estâtes  as  well  as  the  oopartner- 
ship estate. 

ToRRAXCE,  J.  :  Tins  matter  cornes  up  on  the  pétition  of 
James  Court,  Officiai  Assignée,  alleging  that,  on  the  Ist  of 
Septeniber  last,  A.  B.  Stewart,  Officiai  Assignée,  to  whom  the 
aasignnient  was  made,  was  rernoved,  as  such  assignée,  and  the 
petitioner  appointed  in  lus  stead,  and  that  Stewart  was  then 
ordered,  by  the  creditors,  to  deliver  over  to  the  petitioner  the 
estate  of  the  insolvents,  as  well  as  copartners,  as  individually  ; 
that  Stewart  had  failed  to  rnake  such  delivery.  The  conclu- 
sion of  the  pétition  is  that  the  performance  of  Stewart's  duties 
should  be  enforced,  and  he  be  ordered  t(»  deliver  to  the  peti- 
tioner the  estate  of  the  insolvents,  as  well  as  copartners  as 
individually,  within  such  time  as  niay  be  tixed,  and  that,  in 
default  of  his  se  doing,  Stewart  be  declared  in  contempt  of 
Court  and  that  he  lie  imprisonetl  in  the  connnon  gaol  of  the 
district,  &c.  Stewart  has  fyled  a  written  answer  and  allèges: 
Ist.  That  the  insolvents,  Andrew  and  Robert  Macfarlane,  car- 
ried  on  business  in  copartnership  :  2nd.  That  A.  Macfarlane 
had  a  private  estate,  and  pvivate  debts  to  persons  who  were 
not  creditors  of  the  partnership,  and,  for  part  of  thèse  debts, 
his  individual  estate  was  hypothecated  ;  3rd,  That,  on  the 
22nd  February,  186<S,  A.  Macfarlane  niade  an  assignment 
individually,  under  the  Insolvent  Act  and  amendnients,  to 
Stewart;  4th.  That,  on  the  I7th  day  of  the  same  inonth,  the 
copartnership  executed  an  assignment  to  the  same  assignée  ; 
5th.  That  the  meeting  of  creditors  mentioned  in  said  pétition 
was  a  meeting  of  creditors  of  the  copartnership,  and  not  of 
the  individual  creditors  of  Andrew  Macfarlane,  and  the  indi- 
vidual creditors  were  not  présent  nor  called  on  that  da}',  &c.  ; 
6th.  That  the  said  meeting  of  creditors  was  not  called  or  held 
for  the  purpose  of  removing  the  assignée,  and  the  creditors 
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proHont  hml  uo  powor  to  roinove  hiiii  ;  7th.  TImt  Stowart  was 
<U!.sirous  îind  oHored  to  ivsifjn  tho  office  of  assignée  ot'  tlio  cu- 
partiicrslii)),  j-ctaiiiin^  his  office  as  assignée  of  tlie  estate  ot"  A. 
Macfarlane  individiiaily  ;  .Stli  Tliat,  even  if  Stewart  luid  desii-- 
ed  to  resign  his  office  of  assignée  to  the  individual  estate, 
lie  liad  no  power  or  authority  to  do  so  at  the  said  meeting, 
whieh  was  not  a  meeting  of  the  indivi(hial  creditors.  I  ani  of 
opinion  to  givmt  the  prayer  of  the  pétition.  I  consider  that 
the  assignnient  of  tiie  17th  of  February  had  the  etlect  of  con- 
voying  to  and  vesting  in  the  assignée  the  separate  as  well  as 
the  copartnership  estate  of  the  insolvents.  As  to  tlie  assign- 
nients  of  the  22nd  of  February,  ivs  showing  tlie  intention  of 
tho  insolveiitiH,  they  availed  notliing,  if,  as  I  conçoive,  tlu^ 
assiginnent  of  the  I7th  of  Fe))ruary  had  tlie  efi'eet  of  conveyiiig 
tlie  sepaiate  as  well  as  joint  estâtes.  I  would  refer  counsel  to 
the  following  clauses  of  the  Insolvent  Act  of  l.S(i4:  sec.  2, 
P  7  and  !»;  see.  8,  §§  i)  and  22;  sec.  4,  §§  S  and  bS,  wliich 
iiiipiy  that  there  is  one  assiginnent,  and  one  only,  to  vest  ail 
the  estâtes  of  the  insolvents  in  the  a;5signee.  In  addition  to 
the  authoritios  cited  at  the  bar,  I  would  refer  to  the  following 
in  the  sanu;  sensé  :  Lindley,  Pai'tnership,  pp.  929,  9.S(),  and  note  ; 
(Jow,  on  Partnership,  p.  2(57  :  Story,  on  Partnership,  §  î}7(),  n. 
(1);  Collyer,  Partnership,  §  853;  Henl(>y,  on  Hankmptcy, 
ca]).  4,  ^  4.  To  cite  froni  one  of  thèse  authoritios  :  (Jow  says, 
"  'riierefore,  af ter  such  asaigninent,  no  pi'operty  of  any  kind 
reniains  in  the  bankrupts  :  and  nothing  can  be  taken  by  the 
assignées  under  a  separate  commission  subsetjuently  sued  ont 
against  any  one  of  them."  It  was  adniitted,  at  the  argument, 
that  the  nomination  of  Court,  as  assignée  of  the  copartner- 
ship, was  regiilar;  leaving  for  the  judgnient  of  the  Court  the 
one  (jue.stion  whether  the  assignaient  of  the  I7th  February 
vested  in  the  a.ssignee  the  separate  as  well  as  the  joint  estate, 
I  am  of  opinion  that  tho  one  assignnient  of  the  I7th  February 
Wiis  sufficient,  and  hâve  prepared  a  written  order  in  the  fol- 
hiwini;  words  :  "  Considerintr  that  the  insolvents,  Andrew 
Macfariane  and  Robert  ^blcfarlane,  both  «)f  the  city  of 
Montréal,  dry  goods  merchants  and  copartners,  carrying  on 
business  as  such,  in  Montréal,  under  the  name,  .style  and  tinn 
of  Andrew  Macfariane  and  Co.,  on  the  I7th  February  last, 
niade  an  a.ssigninent,  under  the  provisions  of  tlu^  In.solvent 
Act  of  18(54,  of  ail  tlieir  estate  and  etfects,  real  and  personal, 
of  every  nattire  and  kind  whatsoover;  considering  that  the 
said  assiginnent  had  the  olfect  in  lavv  of  assigning  and  con- 
veying  to  Stewart,  as  such  assignée,  as  well  the  separate  and 
iiuUvidual  estâtes  and  effi'cts,  real  and  personal,  of  the  insol- 
vents as  their  copartner.ship  estate;  considering,  therefore, 
that  the  several  assignments  by  Andrew  Macfariane  and  Ko- 
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iKîvt  Maefnrlano,  rospoftively  nmdo  on  tho  22n(l  ol'  Foltruary 
liist,  t<)  Stcwart,  had  no  logal  cfleet  or  validity  ;  considt'rinfy 
that,  at  tlie  lioariiig  of  this  pétition,  Stcwart,  l»y  lus  counscl, 
(lid  déclare  luinsell:"  to  be  ready  to  obey  tlie  order  of  tbe  Court 
as  renards  the  partnersbij)  estate  of  the  insolvents,  and  the 
onl}'  (|UeKtion,  between  tlie  parties,  was  and  is  whether  tlie 
nssi^nnient  of  tbe  17tb  of  Februai-y  iast,  did  convey  to  and 
vest  in  Stewart,  as  sncb  assii^nee,  tbe  sepai'ate  and  individual 
estâtes  of  Andrew  Maefarlane  and  Hol)ert  Nbicfariane  respec- 
tively;  considering  tbat  îStewart  was,  on  tbe  Ist  of  Septein- 
l)ei'  Iast,  (biiy  renioved  froni  bis  oHice,  as  sucb  assifj;nee  of  tbi' 
joint  and  separate  estâtes  of  tbe  insolvents,  and  James  Coni't 
was  tben  duly  apjiointed  as  sucb  assifrnet'  in  bis  place:  1,  tbe 
nndersiuned  judgt^  do  oi'dei-  Stewart  to  deliver  np  to  Court, 
in  bis  said  capacity  of  assi^niee,  tbe  estate  of  tbe  insolvents, 
as  wcll  as  coj)artners  as  individually,  witbin  ei<fbt  days  froni 
tbo  day  of  tl'.e  date  bereof,  tbe  wbole  witb  costs,  [yayable  ont 
of  tbe  estate,  acc(»rdinjf  to  its  suHicienc}'.  (12  ./.,  p.  2;}!).) 

JloN.  J.  J.  C.  AiiiîOTT,  g.  (l,  for  A.  l'>.  Sf  «wjirt. 

(JlHoUAlM),  for  otHcial  assi;^qiee. 
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ADJOURNED  MEETING  OF  CRBDITORS. 

Si'i'EiuoK  Coi'UT,  i\  Inholvencv, 

Montréal,  .SOtb  Septend)ei-,  l.S<i.S. 

Coram  Touuaxce,  J. 

In  re  Mackaulane  d  al.,  insolvents,  Stewaut,  assi^rnee,  nvrl 
Mackaklane  et  ai,  contestin»;  parties,  and  CoiHT,  pcti- 
tioner  en  reprise. 

Jlild:  Tlial  a  moetinj:  of  credituis  diily  ('«nivonod  iiiidor  tlie  Iiisol- 
vent  Act  iiiuy  bi'  lawl'iilly  adjnuriioil  to  a  snh.se(|ueiit  day,  wit.liont 
repoatiii};  llie  advertisiMiients  and  notices  nniuircd  l)y  tlm  Iiif«ilveiit 
Act  for  meetings  of  creditors. 

'I'oruaxce,  J.  :  'l'bis  is  a  pétition  by  James  Court,  officiai 
assignée,  settino'  iip  tbat,  l)y  a  resolution  of  tbe  oreditoi's  of 
the  insolvents,  at  a  meeting  'l^^v  calb.-d  for  tbe  ])nipose,  to 
wit,  at  an  adjonrned  meetin<ij  <bily  calle<l  for  tbe  public  exa- 
mination  of  tbe  insolvents,  and  for  tbe  orderinfj^of  tbeir  estate 
jTfenerall}',  Alexander  Hucbanan  Stewart,  tbe  assi<i^n(>e,  was,  at 
lus  ovvn  reipiest,  renioved,  and  tbe  petitioner  appointed  Mssijr- 
nee.  Tbe  pétition  pi'ayed  dcfe  of  tbe  (li'iionc'ntfidii  of  tbo 
removal  of  Stewart,  and  tbat  tbe  petitionci*  be  allowed   to 
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tiike  up  tlic  mnlance  in  his  placo.  The  answor  to  the  pétition 
was  gênerai  on  tlie  part  of  the  insolvents,  who  were  the  only 
parties  notitted.  It  appears  that  a  meeting  was  (hily  calletl, 
by  adverti.seinent,  for  the  public  exatnination  ot*  the  insolvents, 
and  for  the  ordering  of  the  aHiiirs  of  their  estate  generally, 
to  take  place  on  the  12th  May.  The  meeting  was  then  held, 
and  formally  adjourneil  to  the  9th  June,  when  it  was  again 
held  and  adjourned  to  the  28rd  of  June,  and  then  again  it  was 
held  and  adjourned  to  the  Ist  September,  and,  on  tins  day, 
the  removal  of  Stewart  and  the  nomination  of  Court  totjk 
place.  The  insolvents,  at  the  hearing,  took  two  ol)jections  to 
the  pétition:  Ist.  That  Stewart  should  hâve  had  notice  of  it, 
which  he  had  not.  2nd.  That  the  adjournment  to  the  Ist 
Septeniber,  having  taken  place  without  advertisements  anil 
notices,  such  as  re(|uired  by  the  Insolvent  A<-*t  of  1804,  sec.  11, 
the  removal  of  Stewart  and  the  appointnient  of  Court,  on 
that  day,  was  a  nullity.  As  to  the  lirst  objection,  I  do  not 
think  that  anv  notice  to  Stewart  was  necessarv.  As  to  the 
second  objection,  I  hâve  always  l)ecn  under  the  impression 
that  an  adjournment  duly  made,  at  the  original  and  HuV>se- 
quent  meetings,  was  sufiicient  to  render  valid  the  adjourned 
meeting,  without  any  notices.  Our  Act  is  silent  on  the  subject, 
and  I  find  an  authority  in  the  Exchef|uer  and  House  of  Lords 
cases,  which  I  consider  quite  in  point,  and  against  the  pre- 
tension  of  Défendants,  Scaddlng  vs.  Lovant,  15  Jur.,  955,  A.l). 
1851.  The  conchxsions  of  the  pétition  are  therefore  granted. 
The  judgment  is  as  follows  :  "  Considering  that  the  nieeting 
of  the  12th  May  last  was  duly  called  for  the  public  examina- 
tion  of  the  insolvents,  and  the  ordering  of  the  affaira  of  their 
estate  generally,  and  that  said  meeting  was  then  duly  held, 
and  that  the  removal  of  Stewart,  as  assignée,  at  that  meeting, 
would  hâve  been  valid  ;  considering  that  the  said  meeting  was 
formally  adjourned  to  the  9th  June,  last,  and,  from  that  day 
to  the  23rd  June  last,  and,  thence,  to  the  Ist  Septembcr 
instant;  considering  that,  in  law,  the  adjourned  meetings  may 
be  regarded  as  the  same  meeting  as  the  meeting  of  the  1 2tii 
May  last  ;  I  do  grant  the  prayer  of  James  Court,  and  do  grant 
acte  of  his  dénonciation  of  the  removal  of  Stewart,  and  do 
allow  the  petitioner,  as  such  assignée,  to  take  up  the  instance, 
in  lieu  of  Stewart,  and  finally  that  the  instance  be  taken  up, 
;.)ursupd  and  determined,  in  the  name  of  the    petitioner,  or 

«1  ■a.ssignee,  in  due  course  of  law.  (12  J.,  p.  241.) 

>     'jiyKOUAiiD,  for  the  petitioner. 

.     i.îKTHUNE,  Q.  C,  for  the  insolvents. 
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ENQUETE. 

Si.i'EUKju  Court,  Montréal,  llth  Mardi,  IH70. 

Corain  Touuance,  J. 

In  tho  tnattcr  of  AxDUKW  Mackahlane  et  al.,  h\so\\\'.utH,tni<l 
James  Court,  assigne»-,  Petitioner,  Uéid  tlie  said  Andrew 
Macfarlane  et  ai,  Contestants. 

JfcM  :  Tliat  wliere  a  déposition  is  raissinji  froni  a  record,  and  tim 
jndgo  JH  satisfied  on  tlie  évidence  of  tlie  l'rothotiotary,  or  utlierw  ise,  tliat 
tlic  déposition  cannot  be  foinid,  an  order  inay  bo  issued  for  tbe  exarnin- 
ation  de  novo  of  the  witness. 

ToRRANCE,  J.  :  Tliis  is  an  application  l)y  the  assignée  to  be 
allowcd  to  examine  two  witnesstis,  William  Lintlsay  and  .lohn 
Macdonald,  de  novo,  on  the  ground  that  their  dépositions, 
already  taken,  cannot  be  found.  We  liave  the  évidence  of  the 
Prothonotary,  that  he  has  made  diligent  search  for  tlie  njissing 
papers,  and  I  hâve  no  hésitation  whatever  in  granting  the 
application.    Application  grantod.  (14  J^.,  p.  2H5.) 

]).  (jilRouARi),  for  the  Petitioner. 

S.  Bethuxf,  Q  C,  for  tho  Contestants. 
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CHEQUE-AVAL. 

Cour  Supérieure,  Montréal,  5  mars  18(58. 
Coram  MoNK,  J. 


ner, 


Pratt  et  al.  vs.  MacDoucmll  et  al. 

Jugé  :  1°.  Que  le  clièqno  est  suscei)tible  d'un  aval  comme  le  billet  pro- 
niissoire. 

2".  Que  l'eufiagenient  par  aval  est  une  question  de  fait  et  de  droit  et 
.semble  être  plus  de  droit  que  de  fait. 

3*.  Que  B,  ayant  endossé  en  blanc  un  chùqne  payable  au  pt)rteur  géné- 
ralement, tiré  par  A,  et  livré  par  ce  dernier  à  C,  pour  valeur  reçue,  est 
un  donneur  d'aval  et  non  ]ni»  un  endos.seur. 

4".  Que  le  donneur  d'aval  n'a  droit  à  aucune  diligence  et  qu'il  n'a  pas 
d'autre  exception  que  celle  de  la  i^rsonne  ()u'il  a  cautionnée,  leurs  obli- 
gations étant  solidaires. 

5"  Que  le  tireur  d'un  cbèque  est  responsable  jusqe.'à  ce  qu'il  ait  ac- 
quis la  prescription,  et  qu'il  n'a  droit  à  aucune  diligence,  pan  méniP  A 
celle  de  la  présentation,  à  nioina  qu'il  n'itabli^^se  que  ce  défunt  de  dili- 
gence lui  ait  causé  de-»  dommage.^,  comme  si  la  banque  oi\  il  eût  eu  des 
fonds  eût  failli. 

Cette  cause  d'un  intérêt  minime  (|uant  au   montant  ($220) 
lionne    néantnoins    naissance   »i    plusieurs   (|Uestions   sur    les 
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clièqufH,  d'unu  Imuto  importance  pmti(|nu  jxjur  les  baïuiuici'H 
et  le  coimnorce  en  général,  (jiustioiis  iiouti'IU'h  sur  losiiuellcs, 
ail  rapport  fies  CoiliHcateurs,  Lois  ('onniicrrUdrs,  p.  l.'J,  "on 
ne  trouve,  en  France,  aucun  ttxte  de  loi,  et  (|Ue  les  rapports 
(les  décisions  des  tiilamaux  an<^lais  et  américains  ne  traitent 
q)ie  d'une  manière  vafrue."  Un  chè(iue  est  tiré  connue  suit  : 
"  La  liANc^iiE  Jacques-Caiitieu,  No.  27;').  Montréal,  15  Fé- 
vriar  l<S(j4.  Pdi/cz  à on  au  portev/r,  deux  cent  vinyl  dol- 
lars. ii<220.  ('Hi(iné)i.  E.  Mamiiot,  A(icni.  Au  CaUsin: 
(EndoHsé)  MA(;l)()U(iALL  &  ])aviI)S()X."  Ce  chèque  est  orii,d- 
nairement  livré,  par  le  tireur  Malliiot,  aux  Demandeurs  (pii, 
sans  voir  McDougall  et  Davidson,  lui  en  donnèrent  le  mon- 
tant comptant.  Il  ne  fut  présenté  pour  paiement  <|u'une  dou- 
zaine de  Jours  environ  après  qu'il  fut  re(;u,  et  ce  n'est  (jue  sept 
mois  après,  quelques  jours  avant  l'institution  de  cette  action, 
(jue  les  Demandeurs  informèrent  les  I3éfendeurs  du  défaut  de 
paiement  de  l'effet.  Un  gros  trait  de  plume  couvre  le  blanc 
entre  les  mots  "  Payez  à  "  et  "  ou  au  porteur."  Les  Défendeurs 
prétendent  (|ue,  n'ayant  re(;u  aucun  avis  de  protêt,  ou  au  moins 
de  non-paiement,  le  chè(|ue  n'ayant  pas  d'ailleurs  été  [jrésunté 
à  la  l)an(]Ue  dans  un  dél-xi  raisonnable,  e'est-à-dire,  dans  les 
vingt-fpiatre  heures  de  sa  réception,  ils  sont  lil)érés  de  leur 
engagement.  A  cette  défense,  les  porteurs  et  preneurs,  Pratt, 
rép(jndent  d'abord  (jue  MacDougall  et  Davidson  ne  sont  pas 
dans  la  position  d'endosseurs  d'une  lettre  de  change,  ou  d'un 
billet  promissoire,  mais  qu'ils  ont  appo.sé  leur  signature  au 
dos  d'un  chèciue,  mandat  ou  ordnj  sur  un  banquier,  (jue  l'on 
connaissait  dans  l'ancien  droit  sous  le  nom  de  rescription  ou 
mandement  ;  (jue,  comme  tels,  ils  sont  responsables  connue  le 
tireur  ;  qu'enfin,  ils  sont  donneurs  d'aval  du  tireur,  n'ayant 
droit  à  aucune  diligence,  la  banijue  n'ayant  pas  failli.  Plusieurs 
caissiers  de  ban(|Ue  et  négociants  ont  étalili  (|Ue  l'usige  de 
commerce  est  de  protester  toutes  les  signatures  au  dos  d'iui 
chèque  et  de  tout  effet  de  commerce,  et  cpie  l'aval,  même  sur 
un  billet,  n'est  pas  connu  en  prati(|ue.  D'autres  négociants  ont 
établi  (jue  cet  usage  ne  s'étend  pas  au.\  dotnieurs  d'aval.  Le 
chèque  fut  plusieurs  fois  présenté  à  la  baïuiue,  une  quinzaine 
de  jours  après  sa  réception,  et  avis  de  non-paiement  a  été 
donné  aux  Défendeurs  environ  .sept  mois  après.  Innuédiate- 
ment  après  la  réception  du  chè(pie,  et,  durant  les  jours  de  la 
présentation,  Malhiot  avait  des  fonds  à  la  banque  qu'il  reti- 
rait aussitôt  après  le  dépôt.  Il  fut  prouvé  que  les  Demandeurs 
donnèrent  le  comptant  à  Malldot,  pour  le  chèque,  sans  voir 
les  Défendeurs. 

Mu  (jilROUAKl),  avocat  des  Demandeurs:  L  Comme  ren- 
seignent tous  les  auteurs,  de  droit  commun  tout  endosseur  est 
dans  la  position  d'un  nouveau  tireur,  n'ayant  droit  ni  à  un 
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protêt  ni  à  un  avis  de  protêt;  car,  de  droit  connnun,  lasolida- 
rité  est  toujours  présumée  dans  1«'h  atiaires  do  connnerce.  ('«kIc 
I).  ('.,  art.  IIO')  ;  et  le  clièqiie  est  encore  .soinnis  h  cette  rè^diî 
du  droit  commun  ;  Hortnei-,  (  )rdon.  de  l(i()7,  tit.  .'{4,  art.  4;  Sa- 
vary,  l'art".  Néfj.,  t.  2.  p.  1 69  ;  l'arère  20e,  tonu;  1 ,  Part.  1 ,  p.  241  ; 
Ivou'ue,  Jnrisprudence  Cons.,  vol.  2,  p.  'Ui):  arrêt  de  Bordeaux, 
4  juill(;t  1.SH2.  Le  statut  de  1.S4!)  nepnscrit  un  protêt  ou  avis 
de  protêt,  v.t  des  diligences  en  «fénéral,  (|U(!  pour  le.-!  lettres  de 
cliani^e  et  les  billets  prt)nnssoires,  et  non  pour  les  mandats  ou 
cliè(iues.  Mais,  <lit-on,  la  raison  pour  laipielle  les  man<lats 
n't'taient  sounns  à  aucune  dili<.jence  dans  l'ancien  droit  tran- 
(;ais,  se  trouvait  dans  res,senc(!  même  des  lettres  <le  change,  (pii 
voulait  (pi'elles  fussent  tirées  d'un  lieu  ])our  être  payées  dans 
un  autre,  caractère  (pio  n'avaient  pas  les  mandements  ou  res- 
criptions.  Or,  continue-t-on,  dans  ce  pays,  comme  en  Anj^le- 
terre  et  aux  Etats-Unis,  la  remise  de  place  en  place  n'est  pas 
re(|uise,  et  le  mandat  étant  placé  sur  le  pied  de  la  lettre  de 
clianife,  les  dilifrences  sont  é<falement  re()uises  potu-  l'un  comme 
pour  l'autre.  Le  texte  <le  loi  (|ui  a  fait  disparaître  de  notre 
jurisprudence  la  remise  de  place  en  place,  c'cf-t  notre  Code  dc- 
V(Mui  en  force  le  1er  août  ISOfi,  qui  ne  frappe  pas»  le  clÙH|Ue 
dont  les  Messieurs  l'ratt  .sont  les  porteurs,  ayant  été  tiré  en 
1S()4.  Les  articles  227f)  et  2280  du  Code  sont,  en  eHét,  à  cet 
égard,  inti'oduetifs  d'un  droit  nouveau,  (pioi(|ue  non  indiqués 
connue  tels.  Les  Coditicateurs  l'admettent  eux-mêmes,  dans  leur 
rapport  sur  les  Loin  Cominercuihis,  pages  (S  et  9,  où  ils  ajou- 
tent (|u'ils  n'ont  pas  cru  devoir  con.server  l'ancienne  distinction, 
parce  (ju'ils  n'y  voyaient  aucun  résultat  pratique,  vu,  di.sent- 
ils,  (]HC  Us  lettres  de  rhaïuie  iif  donnent  plus  lien  en  Cunuda 
à  la  contrdivte  par  corps.  Mais  les  lettres  de  change  en 
France  ne  donnaient  pas  seulement  ouverture  à  cette  voie 
d'exécution,  mais  encore  nécessitaient  certaines  diligences 
importantes,  indispensables  même  dans  certains  cas,  un  protêt 


par  exem])le  a  I  egai'd  des  endosseurs. 


Ces  (iingenciîs,  connue 


aussi  les  dommages  et  autres  droits  do  retour  sur  protêt  pro- 
noncés par  les  articles  281^6  et  suivants,  n'étaient-ils  pas  un 
motif  suffisant  pour  engager  li.\s  coditicateurs  à  conserver  l'an- 
cienne l'ègle  I  Ils  allèguent  (pie  la  (piestion  de  la  remise  de 
place  en  ])lace  aurait  pu  être  soulevée  assez  souvent  tlevant 
nos  tribunaux,  et  ils  citent  la  cau.so  de  Freer  et  liréliaut,  où 
cours  et  parties  qualitièrent  do  lettre  do  change  un  ordre  tiré 
et  payable  à  Québec,  sans  s'occuper  de  la  rennse  de  place  en 
place  ;  mais  même  dans  ce  siècle  de  lumière  et  de  progrès,  le 
silence  des  cours  de  justice  est-il  assez  pui.s.sant  pour  renver- 
ser les  dispositions  du  droit  commun,  établir  une  jurispru- 
dence i  La  (piostion  n'a  jamais  été  soulevée,  il  n'y  a  donc  pas 
de  précédent  ;  car,  par  précotlent,  il  faut  entendre  une  décision 


m 


ml 


i 


490 


UAl'l'OKTS  JUIJICIAIUES   UE VISÉS 


rendue  avec  coiinai.sHance  de  cause;  et  ainsi  la  rèyle  de  l'an- 
cien dnjit  fran(;ais,  que  l'un  nuit  aujoin-d'hui  en  France,  a  t-ii- 
cure  toute  sa  force  et  sa  vigueur  cpiunt  aux  actes  antérieurs 
au  Code.  On  dit  encor»!  «jue  le  cliè(|Ue  est  une  inti'oduetion 
anglaise  et,  connue  tel,  est  régi  par  les  lois  anglaises.  Le 
cluMjUe  doit  son  origine,  ici  connue  ailleurs,  au.x  besoins  du 
counnerce,  et,  à  cause  de  sa  resseiriManee  avec  la  lettre  de 
change,  il  a  dû  luiître  et  gramlir  avec  elle.  Or,  l'on  .sait  (|Ue  le 
papier  négociable  en  généml  était  fort  vu  usage  en  Italie  et 
dans  la  France  méridionale,  l<»rs(|u'il  était  encore  incomm  de 
l'Angleteire,  parce  (jue  le  conunerce  de  cette  nation,  aujour- 
d'hui si  conunerciale,  était  alors  pour  ainsi  tUn'  limité  à  son 
propre  territoire,  et  que  la  lettre  de  change,  etc.,  étant  uiu- 
chose  in  action  n'était  pas  tran.sférable  sui\ant  l'ancien  droit 
coumuin  anglais.  D'ailleurs,  le  chèijue  est  toujours  présumé  tiré 
sur  des  fonds  déposés  en  ban(|Ue,  et  il  est  hors  «II'  doute  (pu; 
de  nombreuses  institutions  de  ce  genre  existnicnt  en  France, 
longtemps  avant  la  cession  du  Canada  à  la  (Ji-amle-Bretagne, 
non  pour  émettre  du  papier,  mais  pour  négocier  le  chang(ï  et 
recevoir  les  dépôts  d'argent  du  commerce,  trafic  (pii  n'est  guère 
praticable  ((u'à  l'aide  du  mandat  de  paiement  (Havury,  l'arèrc 
17,  p.  152);  et  ])eni/.art,  vo.  Rescrij)tion,  nous  dit  (pi 'on  l'aj)- 
])elait,  alors  connue  aujourd'hui,  en  France,  rt;scr\ pilon  du 
banquier.  Toubeau,  dans  .ses  Inditates,  affirme  qiu',  mêim^  à 
la  tin  du  14e  siècle,  il  existait  de  tels  établi.sscnuints  à  Amster- 
dam, Mar-seille,  Toulouse,  V'^enise,  et  plusieurs  autres  villes 
de  la  France  et  de  l'Italie  ;  et,  à  une  date  au.ssi  éloignée  (pie 
15()2,  nou.s  voyons  Henri  III  exiger  caution  des  étrangers  (pii 
voulaient  exercer  le  connnerce  de  bancpiier  :  et,  plus  tard,  en 
15iSl,  tous  les  bureaux  de  bancpie  étaient  tenus  d'obtenir  préa- 
lal>lejnent  permission  et  congé  du  Roi.  Bien  plus,  h.'s  ordon- 
nances de  Fran(;ois  1er  (1535)  et  de  Charles  IX  (15()'î)  font 
à  la  fois  mention  des  opérations  de  banquier  à  banquier  et 
des  Re-scriptions,  (jui  ne  pouvaient  être  p^ur  ce  banquier  qu(! 
le  chè(|ue  moderne.  Enfin,  l'auteur  déjà  cité,  Toubeau,  parlant 
des  paiements  en  banque  qui  .se  faisaient  à  cette  épo(pie  recu- 
lée, vol.  2,  p.  155,  dit:  "  Si  j'ai  une  lettre  de  change  tirée  et  à 
"  recevoir  (j'un  marchand,  lors(pie  je  la  lui  présente,  il  la  rc- 
"  tient  et  fait  un  billet  qu'il  adresse  à  la  luuKpie,  par  hMpiel  il 
"  prie  ces  messieurs  de  me  payer  cette  .somme  et  (ju'il  leur  en 
"  rendra  compte."  (Voir  aussi  Savary,  Parère  47,  p.  87()  :  Do- 
mat,  Lois  civiles,  éd.  1835,  vol.  l,p.  354.)  C'est  précisément 
ce  qui  se  passe  tous  les  jours  dans  le  commerce  actuel  ;  un 
billet,  un  compte,  est  payé  par  un  mandat  sur  une  baïKpie,  et 
il  est  impossible  de  n«;  pas  trouver  dans  ce  l)illet  de  Toubeau 
le  caractère  et  l'objet  dcî  notre  chè(|ue  moderne.  Ainsi  donc, 
qu'aujourd'hui  ad(jptant  rexi)re.ssion   anglaise,  on  nomme  cet 
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onliv  n/ih/iir,  on  uutn'iiitMit.  il  n'est  (|U»'  l'cMpt-cf  <ln  j^'cnrc  irs- 
ri'i.ptuni,  m(U(l('in.(')il  ou  iniiii(l(if,  (,'t  connu»!  tel,  doit  être  so\i- 
niis  iinx  niôiucH  n'jj^h's  ^énômlos.  Kn  vain  vout-on  tiror  argu- 
ment <lo  l'articli!  2.S4(),  déclarant  qu'en  nuitiôro  de  Idtrc»  de 
t'hanije,  l'on  doit  avoir  recours  aux  loisanijlaiHes  en  force  le.'iO 
mai  IS^S),  pour  suppléer  au  silenct^  du  C(tde.  Mais,  d'al)ord,  le 
chè(]uo  livré  aux  Demandeurs  n'est  pas  souiiiisaux  dispositions 
du  (yode,  ayant  été  tiré  en  1(S()4.  En  second  lieii,  C(;t  article  n'a 
rapport  qu'aux  lettres  de  change,  et,  dùt-il  s'appliquer  aux 
chèques,  le  C'ode  n'est  pas  nniet  sur  les  diverses  questit>ns  que 
présente  cette  cause  ;  enfin,  même  sur  tous  ces  points,  la  juris- 
prudence anj^laise  ne  s'écarte  pas  des  rèj^les  qu'il  pose.  Hâtons- 
nous  de  dire  que  les  eodificateurs,  bien  (|ue  faisant  disparaître 
lu  remise  de  place  en  place,  en  ont  néanmoins  conservé,  dans 
un  aukre  articlt;,  le  réstiltat  pratique,  en  maintenant  l'ancienne 
rèy;le,  quant  aux  diligences  à  faire  sur  les  mandats  ou  rescrip- 
tions  ;  et  c'est  sans  doute  sous  la  réserve  et  dans  la  vue  de  ce 
tlernier  article,  (|u'ils  déclaraient  qu'il  ne  résultait,  pour  le 
Bas-Canada,  aucun  avantajjje  prati(jU(î  de  la  remise  de  place 
en  place.  L'article  2:^02  déclare  ce  qui  suit:  Hi  le  chhi<i<'  iits' 
jHiH  pi'éKdnfé.  poil  r  pdioiicvt  dans  un  délai  ni.ixoniKdtlc,  et  (jac 
la  banque  fomlie  en  faillite,  dans  l'intervalle  entre  la  léeep- 
tion  et  la  présentation,  le  tireur  ou  l'endosseur  est  déchargé 
jusqu'à  eoncarrf-.nce  de  ce  qu'il  en  soufre.  (Voir  l'othier, 
Chanfje,  n*^  22!).)  L'article  2.'}.")3  du  Code  déclare  ce  ipii  suit: 
"  Sans  préyudice  aux  dispositions  contemies  dans  l'article  i|ui 
précède,  le  porteur  d'un  chèque  qui  l'a  reçu  du  tii'eur,  peut, 
sur  refus  parla  banque,  ou  le  baiicjuier,  le  renvoyer  au  tireui* 
sous  un  délai  raisontiultle  et  recouvrer  de  lui  la  dette  pour 
la<|uelle  le  chèque  a  été  donné,  ou  bien  il  peut  (jarder  le  chèque 
et  en  poursuivre  le  recon.v renient  sans  protêt.  "  Si  le  chèque  a 
été  reçu  d'un  autre  (|ue  le  tireur,  le  porteur  peut  également  le 
l'envoyer  à  la  personne  qui  le  lui  a  doiuié,  ou  bien  il  jicut  en 
poursuivre  le  recouvrement  contre  les  personnes  dont  il  porte 
les  noms,  connue  dans  le  cas  d'une  lettre  de  chano;e  à  l'inté- 
rieur." Connue  on  le  voit,  cet  article  (2.S5îi)  est  sans  j>réjudire 
aux  dispositions  contemies  dans  l'article  2852.  Puis  il  ne  parle 
de  recours  contre  tous  les  noms  comme  dans  le  cas  d'une 
lettre  de  chanye  à  l'intérieur,  que  si  le  chèque  a  été  reçu  d'un 
autre  que  le  tireur.  Mais,  dans  cette  espèce,  le  chè(jUe  a  été 
re(;u  du  tireur,  (^t  cet  article  2:^5:}  dit  (pie  le  porteur  peut  alors 
en  poursuivre  le  recouvrement  sans  protêt.  IL  Mais  là  n'est 
pas  la  principale  proposition  des  Denumdeurs.  Ils  soutiennent 
()ue  les  Défendeurs  ne  .sont  pa.«  endo.sseurs,  mais  donneurs 
d'aval,  n'ayant  droit  à  aucune  dilifçence.  Sans  doute  que  Mac- 
Dougall  et  David.son  disent  (pi'ils  n'entendaient  jamais  s'obli- 
ger (jue  comme  endo.sseurs  ;  nuiis  leur  signature  est  là  ;  il  n'y 
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Il  j);is  n  se  iii(''|trfiiili('  sur  sa  imtnn'  :  t'Vst  cfllf  de  l'iivîii, 
vi,  coiiiiiM'  lu  niiiiiitotin  n'>c(>iiiinctit  un  trilxnuil  <l(>  la  Loui- 
siiuu»,  il.s  doivent  s'iniputci' lï  ('nx-niènics  cctt»'  tTiTur  «le  dinit 
(|ni  lit'  pt'ut  leur  piiditcr.  Sniitli  rs.  (Jortun,  10  Ldhis.  1{.,  'M[. 
MiUH,  c'otjtiiMU'iit  IfH  d«'IVndt'ni's  sur  i'uits  tit  articles,  Mulliint 
nous  a  demanda'  {VcndosHcr  j}iH(iii'aa  Icvdciudiv  {to  vwhri'sr 
mil  il  lin'  iic.ii  iliiy).  Ces  mônies  pMrolcs  font  leur  cou- 
danniation.  I^a  loi  coinuiit-cllt'  des  cndossfnii'nts  "  'msim'nu 
lendemain  '/'  Très  ci>rtainement  non  ;  tout  ondosHenient,  <''tant 
in\e  cession,  \ni  ti'ansport,  est  irrévocaltle,  pom-  tonjours. 
Macl)onn;all  et  Davidson  ont  endoss(''  pour  UJi  jour  :  nniis  ils 
ailniettent  par  là  iu<*nie  (pi'ils  l'ont  fait  ]>ai'  aval,  l'aval,  i\  ]>art 
les  acceptations  par  lionneur  ou  au  hcxo'ni,  \\\\\  n'ont  pu  avoir 
lieu  dans  l'espèce  actuidlc,  étant,  en  matière  d'effets  de  coin 
mercc,  la  seule  oliMijation  (pli  ]niisst^  souffrir  des  re?>ti'ictioi)s 
et  modifications.  (Hi'diirrùlc,  ]h'.  C'om.,  vol.  1,  p.  4(i.S).  Pour- 
(pioi,  alors,  les  défendeurs  n'ont-ils  ])aH  fait  l(>ur  réserve  sur  le 
papier,  écrit  au-dessus  de  lem-  sij^natin'e  :"  HV  tire  irspoiisihlc 
onli/foi'  one  day,  or  until  ifie  next  tlny,"  et  ainsi  averti  les 
porteurs  (pie  leur  ;.,oiranti(i  était  restreinte  f  Ils  doivent  donc 
s'aeciisci"  eux-mêmes  si,  se])t  mois  après,  ils  sont  a])pei(''s 
à  faire  honneur  à  li'Ur  en^a;j;cment  illimité  et  valable  jusini'à 
co  (pie  la  prescription  soit  ac(piise.  Il  est  bon  d'oltserver  ici 
(pl'(>n  France,  tant  sous  l'ancien  (pK*  sous  le  nouveau  droit, 
l'endosseMUint  en  hianc  ou  irr(''<.julier  est  proluhé  ;  l'endosse- 
ment r(''<^ulier  ou  en  plein,  faisant  nienti(}n  do  la  personm' 
à  (pii  l'ordre  est  pas.sé,  de  la  valeur  fournie  et  de  la  date,  est 
seul  autorisé;  et  tout  propriétai"  •  end(wsant  purement  en 
hianc  n'est  cen.sé  (pie  donner  une  procuration  au  porteur  pour 
collecter  le  montant  de  l'effet:  mais,  si  l'endosseinent  en  Manc 
est  donné  |)ar  un  tiers,  il  est  considéré  connue  aval.  C'est  dans 
00  sens  (pio  .s'expriiuiiiit  les  autorités  citées  par  les  défendeurs, 
et  (pie  Savary,  Piti'falt  N/'i/ociHiil,  vol.  1,  p.  2GI,  dit  :  "  Par 
tout  ce  (pli  vient  d'être  dit,  la  (your  voit  (]ue,  (piand  il  se 
trouve  plusieura  sii^natures  en  blanc  au  !ls  d'une  lettre 
de  change,  elles  sont  réputées  des  avals  ou  cau.ionnements." 
Il  fallait  donc  consulter  les  faits  ;  mais,  en  Has-Canada,  l'cn- 
dossement  en  blanc  est  permis  et  n'y  peut  u'  vii-  comme  pro- 
curation, 'l'ont  endo.sseinent  en  blanc  est  ou  un  transport  ou 
un  aval.  Ro<^ue,  Jur.  Cous.,  vol,  2,  }>.  804  :  "  La  signature  en 
blanc,  dit-il,  au  dos  d'un  billet  au  porteur  sert  de  garantie  au 
porteur  à  (pli  le  billet  est  réputé  lui  appartenir."  C'est  pré- 
cisément   l'espèce    posée    devant    la    Cour   ilans  cette   cause. 


Nouguier,   Lettres    de  Change,   vol.    l,   n*^   510,  dit 
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simple  signature  autre  (pie  c(dle  du  tireur,  de  l'accepteur,  ou 
de  l'endosscnir,  est  même  généi'aleinent  considérée  comme  un 
aval.  "  Kn  cHet,  C(mtinue   le  même  jurisconsulte,  à  (luel  titre 
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et'  titTs  si^fii»'-t-il,  si  ce  n'est  pour  s'olilî^ci'  ?  Kt,  s'il  s'olilii^o, 
CDiiiiiicnt  s'olili^fcniit-il,  si  ci;  n  est  à  titre  d'uval  :"  Sou  inter- 
vention ne  peut  s'e.\|»li(|uer  que  piii' lii  volonté  de  cautionner." 
\'oir  aussi,  dans  le  même  sens,  Panlessus,  2  Dr.  Com.,  2ô(j, 
n^'  :{!K;  ;  Massé,  4  Dr.  «Joui.,  52<î,  n^'  272.')  (iSA.  I.S(i2)  ;  Rivière, 
Képétitions  écrites  sin*  le  Code  de  ('mn.,  pr.  240  (éd.  1H<!.'))  ; 
Naunu",  Dr.  Coin.,  vol.  1,  p.  277  (éd.  iM.ii)  ;  Médarride,  1  Dr. 
Com.,  47;{.  sect.  :{(!()  ;  Colniar,  22  nov.  IHll  ;  Hruxellcs.  l.S 
nov.  IS.'U)  ;  Rejet,  :{()  mars  ISI!>  ;  (Cassation,  2.'')  janvier  IMI4; 
Cas.  4  mars  et  .'U  décend)re'  l.S.')l  ;  Dallo/,  vo.  Aval,  n*^  ôOl  ; 
R(''pertoire  du  Palais,  vo.  Aval,  n"-'  2.')  ;  Locrésur  l'ait.  142; 
Ponsot,  du  Caut.,  u^'  418  ;  Persil,  de  la  Lettre  de  (/han<;e, 
p.  22M  ;  .Merlin,  Rép(!rtoire,  vo.  Aval  ;  Vincens,  Lég.  Coinnier- 
ciale,  t.  2,  p.  222  ;  (ioujet  et  Mer^'er,  vo.  Aval,  n*"'  11.  Il  est 
lion  de  i'emar(|uer  (pie  toutes  ces  autorités,  niênu!  C(dle.s 
(piopposciit  les  défendeurs,  .sont  unanimeH  dans  le  .sens  (|Uo 
nous  .soutenons,  et  font  éijjaleiiu'iit  loi  dans  tous  les  jjaj's  qui, 
c<»iume  ]v.  lîas-Canada,  se  trouvent  ré^is  par  les  lois  fraïK/ai.ses, 
et  où  il  n'y  a  aucune  disposition  statutaire;  au  contraire. 
Aussi,  il  n'est  pa.s  étonnant  de  rc^trouvcr  dans  la  Louisiane, 
cette  autre  colonie  fran(,'aise  (pii,  comme  le  Canada,  a  pa,ssé  à 
une  nation  »\'^ie  par  la  loi  commune  an<(lai.sc  et  a,  coinine 
lui,  accepté  plusieurs  des  règles  et  usages  de  la  (îrande-Bre- 
ta<(ne,  en  matière  de  commerce,  et  surtcnit  de  lettres  do 
clian;^'e  et  hillets  promissoires,  il  n'est  pas  étonnant,  tli.sons- 
nous,  de  retrouver  l'aval  dans  la  jurisprudence  louisianai.se, 
t»d  (pi'il  a  toujours  existé  en  France.  C'est  ainsi  que,  dan.s 
plusieurs  causes,  les  cours  y  ont  maintenu  (pie,  (piand  un  tiers 
endosse  en  lilanc  un  billet  ou  eH'et  de  commerce  et  (pi'il  n'en 
e.st  ni  le  tireur,  ni  le  preneur,  comme  .sont  MacDou^ruU  et 
Davidson,  il  est  réputé  donneur  d'aval  :  (îilbert  et  al.  v.s. 
Cooper  et  al.,  4  R()l)in.son's  Uep.,  Kil  ;  McCîuire  v.s.  Boswortli 
et  al.,  l  An.  Lcaiis.,  24(S  ;  Penny  vs  Parham,  l  An.  Louis ,  274  ; 
Cooly  vs.  Lawrence,  2  Martin,  .SOI  ;  (îuidrey  vs.  Vives,  7  id., 
70l  ;  Smith  vs.  (Jorton,  10  Loui.s.,  847  ;  Lawrence  vs.  ()ak(;y, 
14  Louis.,  8cS(i  ;  Drew  vs.  Robertson,  2  An.  Louis.,  592  ; 
McCaustan  vs.  Lyons,  4  id.,  278.  Dans  la  cau.so  de  McCuire 
V».  lîoswortli,  Eustis,  J.  (■.,  l'eniarqua  :  "  It  is  .settled  l>y  tin; 
"  uniform  jurisprudence  of  tliis  State  tliat  when  a  per.son  not 
"  a  party  to  a  not(!  puts  liis  naine  on  tlie  back  of  it,  lie  is 
"  presumed  to  bind  liimself  as  surety."  Le  Bas-Canada  a 
adopté  une  jurisprudence  semblable.  La  pluK  'incienne  cau.s'o 
en  mémoire  an  barreau  est,  croyon.s-nous,  celle  de  Belliny/i(tnh 
et  (il.  vs.  Donrin  et  al.,  n*"'  1380,  décidée  ])ar  la  Cour  du 
Banc  du  Roi,  compo.sée  du  juge  en  chef  Reid,  et  des  Hon.  juges 
Pyke,  Roll.wi)  et  Galk.  La  question  d'aval  n'a  été  soulevée 
dans  cette  cause  que  d'une  manière  indirecte,  comme  dans  la 
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wnise  réct.'iite  et  pros'iu'aiiulogue  do  Tranche  montai)  ne,  \s. 
Seyinour,  maintonant  en  aj»pol  (1).  L'action  était  portée  ])ar 
Messrs  Bellini>hani  et  Wallis,  sui-  le  billet  suivant  :  £25.1.!). 
"  Montréal,  7tli  Mardi,  1884..  On  the  twenty-tiftli  day  ot' 
"  March  noxt,  I  proini.se  to  pay  to  Beliinghani  and  Wallis,  or 
"  order,  twenty-Hve  pounds  one  shilling  and  nine  pence,  value 
"  received.  (Higné)  Jos.  McKellii'."  L"  billet  fut  livré  à  Bel- 
iinghani et  Wallis,  portant  au  dos  la  signature  de  "  C.  Dorvvin." 
Le  coumiis  des  Demandeurs,  <\m  avait  écrit  le  billet,  déclara 
(pi'il  l'avait  ainsi  rédigé  par  erreur,  voulant  mettre  payjible  à 
Tordre  de  M.  Dorvvin,  et  (jue,  plus  tard,  lorsqu'il  se  rendit  à  la 
banque  pour  l'y  placer  pour  ct)Ilection,  le  caissier  exigea  (jue 
Beliinghani  et  Wallis  l'endossiissent  avant  et  après  la  signa- 
ture de  "  C.  Dorwin,"  ce  qui  fut  fait,  l.e  billet  fut  protesté,  et 
C.  Dorwin,  étant  poursuivi  avoc  le  faiseur,  prétendit  iju'il 
n'était  responsable  que  subsidiairenuuit  à  Beliinghani  et  Wallis, 
qui  étaient  dans  la  position  de  premiers  endosseurs.  Mais  la 
situation  originaire  et  première  des  pai  t'es  au  billet  fut  établie, 
et  la  cour  condamna  Dorvvin  avec  le  faiseur  conjointement  et 
solidairement  comme  ayant  été  caution,  (ivnl,  du  faiseur.  Ce 
jugement  non  motivé  est  du  18  avril  1885.  Dans  la  cau.s(! 
de  Ouellette  vs  Parizedu,  2  R.  J.  R.  Q.,  p.  8(57,  qui  est  la 
plus  ancienne  que  l'on  trouve  mentionnée  dans  nos  rapports 
judiciaires,  racti(jn  était  instituée  sur  ce  billet  :  "  £20.0.0. 
"  Montréal,  19  décembre,  1848.  Au  premier  de  mai  prochain, 
"  je  promets  de  payer  à  Michel  Méville  dit  Déchéne,  ou  à  son 
"  ordre,  la  somme  de  vingt  livres  courant,  pour  valeui-  re(;ue. 
"  (Signé)  François  Benoit.  '.Endossé)  Honoré  Pakize.\u." 
Ce  billet  avait  été  transporté  avec  d'autres  créances  par  De- 
chêne  au  Demandeur  ()uellette.  Parizeau,  le  Défendeur,  admit 
"  que  la  signature  Honoré  Pa nzectu,  >ivAit  ètô  apposée  comme 
aval  au  dos  du  billet,"  et  ainsi,  à  cette  époque,  on  ne  pensait 
pas  encore  à  plaider  que  l'aval  est  inconnu  dans  notre  droit. 
Néanmoins,  Parizeau  ajoutait  que,  comme  donneur  d'aval,  il 
avait  droit  à  un  protêt  et  à  un  avis  de  protêt,  au  moins  à  une 
demande  de  paiement  à  Franc/ois  Benoit,  le  faiseur.  La  Cour 
de  Circuit,  de  Montréal,  J.  S.  McCord,  J.,  par  son  jugement 
du  29  avril,  1850,  condamna  Parizeau  au  paiement  du  billet. 
Appel  d  a  part  de  ce  dernier  à  la  Cour  Supérieure,  la<)uel!e 
confirma  on  tous  points  le  jugement  de  la  Cour  Inférieure. 
Cette  dernière  décision  a  été  rendue  jiar  les  honorables  ju/jes 
Day  et  Smith,  le  11  juin  1850.  Cette  cause  est  mentionnée, 
sans  flétails  dans  le  F.  D.  T.  M.  de  Morin  et  Ramsay,  v).  (i!>. 
Dans  le  même  temps,  les  tribunaux  de  (Québec  consacraient  la 


(I)  Cette  eausi'  a  depuis  M  dûcitir'e  dans  le  sens  de  livl/'miiham  vs.  Dnriciii. 
Nodi  du  Kaji/iorttur. 


DE    LA    PROVINCE   DE  QUÉBEC. 


ÔOI 


même  iloctrino,  dans  lacuiise  de  Pitttevmn  et  <d.  vs  Pain,  2  R.  J. 
R.  Q.,  p.  4(57,  et  1  D.  T.  li.  C,  p.  219.  Il  s'agissait  d'un  l.illet 
ainsi  coik.'U  :  "  Québec,  etc.,  etc.  Je  promets  de  payer  à  Pierre 
"  Boisseau,  ou  à  son  ordre,  la  somme  do  vingt-cinq  louis,  dix- 
"  luiit  chelins  et  neuf  deniers  pour  valeur  re(;ue."  (Signé)  Ed- 

sn 

WAHD  Laokoix,  (Endossé)  Ei.izaheth  x  Pain,  Pierre  Bois- 

nutr(|tu' 

SEAU.  Le  billet  avait  c'onc  été  tran.sporté  par  le  preneur  Bois- 
seau à  Paterson,  Y«iung  et  Cie.,  les  Demandeurs.  La  Défende- 
resse, Elizabetli  Pain,  .soutenait  (jue  l'aval  sous  croix  n'était  pas 
valable,  et,  enfin,  comme  Parizeau,  elle  disait  que  les  donneurs 
d'aval  ont  droit  à  des  diligences  qui  n'avaient  pas  été  faites, 
(/omme  Parizeau,  elle  fut  condamnée  par  la  Cour  de  Circuit, 
DuvAL,  J.,  par  jugement  du  mois  de  mai  LSSO.  Appel  par  Pain 
à  la  Cour  Supérieure,  laquelle  (BowKX,  J.  Cet  Mkuedith, 
.J.,  siégeant),  le  11  février  l^^^l,  maintint  le  jugement  de 
la  Cour  de  Circuit.  "  Considering,"  dit  l'arrêt,  "  tliat  the  liabi- 
lity,  on  the  part  of  ElizaVicth  Pain,  resulting  from  lier  having 
so  cau.sed  lier  signature  to  Vm  Indorseilon  tlie  promissory  note, 
is  to  be  determined  by  tlie  civil  law  t)f  Luwer  Canada,  accord- 
ing  to  whicli  the  signature  of  Elizabeth  Pain,  so  indorsed  on 
the  prcMuissory  note,  constitutes  an  artil,  and  renders  Elizabeth 
Pain  liable  for  the  due  payment  of  the  note,  jointly  and  seve- 
rally  with  the  maker  thereof,"  etc.  Dis.  années  plus  tard,  la 
même  ivgle  était  suivie  à  l'éufard  de  l'e'idosseur  du  billet  sui- 
vant  (  1  )  :  "  (  )ne  day  after  date,  I  promise  to  pay  to  1).  B.  Merritt, 
"  or  bearer,  ninety-tive  pounds  and  twelve  shillings,  for  value 
"  received,on  account  of  wood  for  the  Ontario  an<l  St.  Lawrence 
"  Steambotit  Company,  in  the  year  i8ô(i.  (Signé)  W.T.  Barron, 
"(Endossé)  OwEX  Lyxch."  Jugement  intervint  en  1859,  en 
faveur  de  Merritt,  contre  Lynch,  malgré  le  défaut  de  protêt 
et  d'avis  le  protêt.  Behthef.ot,  J.,  remarqua  dans  cette  cause  : 
"  The  note  hère  was  evidently  not  signed  by  Lynch  for  the 
purpose  of  transferring  it  to  Merritt,  for  Merritt's  name  is 
mentioned  in  tae  note  as  payée,  the  note  being  moreover 
payable  to  bearer.  Lynch's  signature  was  only  put  to  guarantee 
the  payment  of  the  note."    Comme   Merritt,   les   Pratt  sont 

(1)  L'avili,  ooiiimc  reixlos.someiit,  est  une  espoïc  (U-  cautionnement,  iiuii.s 
ses  effets  sont  plus  (''tendus  i|ii('  cfux  île  rendossenieiit  ;  il  j)roiluit,  «le  plein 
ill'oit,  la  solidarité  et  assujettit  celui  (|ui  l'a  souscrit  à  toutes  les  obliga- 
tions de  la  per.soniu'  poni-  qui  il  a  été  donné,  à  moins  (|ue  les  pai'ties  n'aient  tait 
une  stipulation  contraire.  Sons  l'emi'  j  <le  la  jurisprudence  du  Bas-Canada, 
le  défaut  de  protêt  ne  lil)èie  pas  le  .loinieur  d'aval  «pli  a  cauti«>nné  le  s«>us«'rip- 
teur  d'un  billet  à  «irdre.  II  est  du  ressort  du  jui'y  de  détei'uiiner  si  la  signa- 
ture souscrite  au  dos  d'un  hillet  est  un  endossement  «)rdinaire,  ou  si  elle  y  a 
été  apposée  pour  aval.  Une  motion  poui-  luiuveau  pi'«)et's  ne  peut  être  re«,'ue 
après  les  ipiatri^  priMider»  joiii-s  «lu  teiiue  eU' ni  vant  le  venlict  du  jury.  \J/cr- 
rl/l  vs  Lifiirh,C.  S.,  .Monlr.al.  a.")  mai  IS.'»!»,  Hkkthkuiï,  .).,  !l  />.  T.  li.  C, 
p.  .S5.1,  et  :{./.,  p.  i>7(i  ) 


;!  !. 


[ir:| 


502 


RAPPOIITS   JUDICIAlllES    RÉVISÉS 


S.r  i< 


%\ 


.» 


!l' 


devenus  les  propriétaircH,  non  par  la  signature  do  MoDougall 
et  Davidson,  l'effet  étant  payable  au  porteur.  Ils  sont  donc 
avals  counne  Lynch.  Lacau.se  de  A^dvbunve  \s  Tétreau,  \\ 
R.  J.  li.  Q.,  p.  170,  et  i)  J.,  p.  80,  nous  ottVe  un  autre 
exemple  récent  d'un  aval.  Tétreau  était  puuisnivi  sur  ce 
bilK^t:  "1,  for  value  received,  promise  to  pay  Jean  Tétreau, 
"  or  bearei",  the  sum  of  twenty  dollars  :  ten  tlu;  first  .lan- 
"  uaay  next,  and  ten  dollars  tli(;  tirst  April  next  witli  inte- 
"  rest.  Franklin,  N.  Y.,  Sep.  ISOI.  (Signé)  Wm.  Yorx«j.  Ji;a\ 
TétUE.vu.  "  Il  faut  liii'U  remarquer  (pie  .lean  Tétreau,  qui  avait 
signé  au  bas  de  Young,  et  non  au  dos  du  bilK't,  en  était  le  pri'- 
neur  ;  mais,  comme  le  billet  était  payable!  au  porteur,  sa  signa- 
ture n'avait  d'autre  signification  (pie  celle  d'un  aval.  Le  fait  que 
Tétreau  avait  signé  au  bas  du  billet  était  sans  importance  ; 
car  l'endossement  a  lieu  aussi  bien  sur  la  face  (pi'au  dos  (l'un 
effet  de  connnerce.  Si  \v.  billet  en  t|Uestion  avait  été  à  l'onlie 
de  Tétreau,  au  lieu  d'être  au  porteur,  nul  doute  (pie  sa  signa- 
ture même  au  bas  de  celle  de  Young  aurait  été  ccmsidérée 
eoiiuiie  endo.ssument  (l^ateman,  Com.  Law,  1^24  ;  l(i  Kast,  (!). 
Tétreau  fut  donc  coudaunié  à  payer,  connue  doumuir  d'aval, 
par  la  Cour  de  Circuit  de  St-.Jean,  le  12  mars  l!S(i.'3,  IjORANdEli, 
J.,  siégeant.  Le  principe  consacré  dans  toutes  ces  cau.ses  ne 
peut  plus  être  contesté  ;  il  a  été  c(mfirmé  par  la  Cour  d'Appel, 
dans  la  cause  non  rapportée  de  (hial/iicr  et  ni.  vs  JAicroic  et 
al.,  jugée  le  20  ,septend)re  IMiiii.  L'action  était  portée  sur  ce 
billet:  "  $300.00.  Montréal,  2(i  novend)re  lS(il.  Trois  mois  de 
"  cette  date,  pour  valeur  re(;ue,  je  promets  de  payer  à  l'ordn' 
"  de  Gautbier  &  Desmarteau,  au  bureau  de  la  Han([ue  du 
"  Peuple,  la  sonnne  de  trois  cents  doUar.s.  (Signé)  Joskimi 
"  L.vciioix,  (Endossé)  Loi'is  A.  Himjuet-La'iouiî,  P.  (J.  Li:- 
"  MOINE."  Le  billet  ne  fut  pas  protesté,  ou  le  protêt  était  nul. 
et  Latour  et  Lemoine,  poursuivis  par  (îautbier  &  Desmai'te.MU, 
soutenaient  qu'ils  étaient  endosseurs  et  non  avait--.  Ils  ])réten- 
daient  que  la  doctrine  quant  aux  avals  avait  été  poussée 
bien  trop  loin  dans  la  cause  de  Merrilf  vs  Lunch  ;  (pie  lavai 
n'était  pas  connu  dans  la  pratiiiue  du  connnerce  canadien,  et 
qu'il  n'était  ni  plus  ni  moins  (ju'un  j)iège  tendu  à  la  bonne  foi 
(les  négociants,  que  les  cours  de  justice  étaient  appelées  à  dé- 
truire. (Jauthier  k  Desnnirteau  disaient,  au  contraire:  "  Il  est 
"  impo.SHible  d'expli(pier  la  signature  de  Latour  et  Lenioine  sur 
"  ce  billet  autrement  (pi'en  la  considérant  comme  un  aval.  Ils 
"  ont  endossé  le  billet  avant  les  Demandeurs,  à  l'ordi'e  des(|Uels 
"  il  était  payable  ;  ils  sont  les  premiers  endosseurs  ;  et  si  leur 
"  signature  ne  peut  valoir  comme  endossement,  elle  doit  être 
"  acceptée  counne  aval."  La  Cour  d'Appel  adopta  ces  raisons  et 
confirma  le  jugement  de  la  (^»ur  Supérieure  de  Montréal.  Kn 
fin,  le  Code  du   Bas-Canada  a  consacré  cette  jurisprudence. 
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<lans  nii  de  ses  articles;  l'articlo  2311  dedans:  "  Le  tiers  (jui 
"  i^aiantit  par  aval  la  lettre  de  clian<;e  est  tenu  de  la  iiiêiiie  iiia- 
"  iiière  et  dans  la  uiêtne  mesure  (|Ue  la  personne  poui'  huiuelle  il 
"  se  porte  garant."  Entre  autres  autorités  au  lias  de  l'article,  on 
trouve  Sav(;ry,  Pardessus,  Stoiy,  Jîell,  McrriH  vs  Ltjur/i,  et  10 
Louis.  Uep.,  îi74,  c'est-à-dire  précisément  celles  que  nous  avons 
invocpiées.  Non  seulement  l'aval  (!st  connu  de  la  jurisprudence 
de  tous  les  ])aysréyis  par  le  <lroit  commun  i'ran(;ais  ;  maison  le 
trouve  en  toutes  lettres  et  dans  la  même  mesure  tlans  la  lé<i;is- 
lation  et  la  jurisprudence  <le  toutes  les  nations  commerciales  de 
l'Kurope  et  de  rAméri(|Ui^aux  Etats-Unis  connue  en  Allemagne, 
en  Angleteri'e  même.  Voir  Nou<;uier,  Leifres  <ls  clniviic,  Eludex 
(((.'fi  lé(/ishi(wns  étravjfercs,  vol.  2,  p.  4<)7.  Nous  avons  ran^é 
au  nondire  de  ces  autorités  Chitty,  on  HIIIk,  bien  (pi'il  dise 
(|Ue  "  tliis  description  of  a  surety  (l'aval)  is  unknown  in  En- 
gland."  Cliitty  n'entend  parler  ici  que  de  l'aval  moderne, 
c'est-à-dire  y^ftr  (uie  ne.jHiré,ii\\ss\  inconnu  de  l'ancien  droit  (pie 
de  noti'e  jurisprudence.  La  tin  du  même  parngraphi'  de  cet 
auteur  et  d'autres  passages  de  son  ouvrage  font  suffisamment 
voir  i\\U'  ces  renianiuesen  (|uestion  ne  s'appli(|Uent  pas  à  l'aval 
ou  garantie  sur  le  titi'e  même  ;  et  comme  l'observent  les  codi- 
ticateurs  (Lois  Com.,  p.  8),  "  il  est  ])robable  (ju'en  Angleteire 
et  aux  Etats-Unis  la  règle  de  l'ancien  droit  f'ran(;ais  serait 
observée."  La  décision  de  la  cause  de  McLann  vs  Wattion's 
Exr.s,  maintenant  (pie  l'aval  n'a  lieu  (pie  sur  le  titre  et  non 
par  billet  séparé,  justifie  pleinement  cette  observation  des 
codificateurs.  Enfin,  après  les  décisions  dans  les  causes  de 
PtuKfl  vs  lanax  et  de  Mathetru  vs  lilo.vsovtc,  il  ne  peut  plus 
rester  de  doute  sur  la  conformité  de  la  jurisprudence  anglaise 
avec  (^(dle  des  autres  nation.s.  Dans  la caiiso  de  l'aDvy  vs  Jnves, 
ilohu  Itose  Jnnes  était  poursuivi  par  John  Penny,  ass(jcié  sur- 
vivant de  Robert  Brookes,  sur  la  lettre  de  cliange  suivante  : 
"  £200  i)s.  0(1.  9th  Sept.,  1829.  Twelve  montlis  after  date, 
"  j)ay  to  me,  or  my  order,  tlie  sum  of  two  hundred  pounds,  for 
"  value  received.  Wii.LiAM  Wli.soN.  Messrs,  Heniy  Wilson 
"  (Sf  C'o.,  l'e(llar's  Acre,  Lambetli.  "  (Endo.ssé)  Pay  to  Messrs. 
"  lîrookesand  Peiuiy  or  order.  \Vm.  Wll.sox.  tloiiN  ]^)S^;  Jnnks. 
"  1)I{(J()KKS  iS/  Vvissw'  .John  Kojc  lunes  fut  condamné  non 
))as  comme  endosseur,  mais  parce  qu'étant  dans  la  ])()sition 
d'un  nouveau  tireur,  il  se  trouvait  res])on.sable  comnie  William 
Wil.son.  "  Every  endorser,  disait  J'arke,  Jl,  dans  cette  espèce, 
of  a  bill  is  a  new  drawer  ;  and  it  is  part  of  tlie  iidierent  ])i<>- 
perty  of  tlu  original  instrument  that  an  eiulor.sement  o])iîiates 
as  against  endorser  in  tlie  nature  of  a  new  drawing  of  tlie  bill 
by  liim....  Tlie  ejidoi-scment  by  tlie  Défendant  was  «Mpiivaleiit 
to  tlie  drawing  of  a  new  bill,  and  was  intended  to  transfer 
tliat  new  bill  to  tlu>  Plaintiff.  It  lias  Iteen  argued  that  the  case 


504 


RAPPORTS  JUDICIAIRES    REVISÉS 


inny  be  troated  as  if  tho  Defeiidiiiit  was  tlie  ciulorsee  of  tlic 
Plaintitt'  an<l  Brookcs,  and  as  if  ho  liad  ngain  delivercd  tlie 
liill  to  tlieiii  ;  and  it  is  said  that  in  such  a  case,  to  avoid  cir- 
ciiity  ot"  îKîtion,  tlie  Défendant  nover  was  the  endorsee  of 
Plaintitfand  Brookes,  nor  was  it  over  intended  to  convey  the 
propeity  in  the  hill  to  hiin."  (1  C.  M.  it  R.,  489.)  Ce  précé- 
dent est  de  hi  cour  "  Exchequer  "  (Lord  Lyndhuust,  C.  B., 
Parke,  B.,  Ai.dehson,  B.,  (Juerney,  B.,  siéj.'.eant),  et  remonte  à 
l'année  1<S;J4.  Le  principe  consacré  dans  la  cause  de  Penvy  vs 
[vnes  a  récemment  reçu  un  nouveau  développement  devant  la 
Cour  du  Banc  de  la  Reine,  dans  la  cause  de  Mattheim  vs  Mox- 
Home  décidée  le  1}  mai,  l!S()4,  et  rapportée  au  10e  volume  du 
Jarl>-t,  N.  S.,  p.  998.  Il  s'agissait  dans  cette  espèce  de  la  traite 
suivante  tirée  et  payable  à  Londres.  L'action  était  dirigée 
contre  Joseph  Bloxsonie.  "  London,Fel)ruary  2<Sth  1(S57.  Forty 
six  months  after  date  pay  to  our  order  the  sum  of  fifty  pounds 
for  value  received.  (Signé)  "  MATTHEWSand  Peake.  (Endossé) 
'•  W.  Edmond,  Joseph  Bloxsome,  Matthews  and  Peake.  To 
Mr.  Richard  Blox.some,  129  Régent  Street."  Sur  la  face  se 
trouvait  l'acceptation  suivante:  "Accepted,  Richard  Blox- 
some." IIL  Mais,  dit-on,  le  chèque  n'est  pas  susceptible  d'un 
aval.  Il  .semblerait  bien  extraordinaire  (]u'un  chèque  ne  fût 
pas  susceptible  d'un  aval  ;  le  chèque  qui  est  payable  à  demandi*, 
est,  avant  tout,  destiné  à  ettectuer  des  paiements,  et  à  passi-r 
de  main  en  main  comme  l'argent  courant,  et  (jui,  pour  ces  con- 
sidérations, a  besoin  de  tant  *le  garantie,  d'un  crédit  pour  ainsi 
(lire  infaillible.  Comment!  un  négociant,  un  particulier  non 
connu,  transige,  hors  des  heures  de  banque,  et  il  offre  .son 
cluHiue  en  licjuidation,  avec  la  garantie  d'un  tiers  connu,  et 
l'on  dira  que  ce  tiers,  (jui  a  tout  simplement  mis  sa  signature 
au  bas  de  celle  du  tii'eiu-,  ou  au  dos  du  chèque  payaljle  au 
porteur,  ou  à  l'ordre  du  preneur,  n'est  pas  caution  ou  donneur 
d'aval  ?  Evidemment,  ce  serait  décider  contre  la  volonté  des 
parties,  contiv  le  fait  même,  introduire  un  principe  pernicieux 
pour  le  connnerce.  Le  chèque  n'est  pas  susceptible  d'un  aval, 
mais  que  vaudrait  alors  la  signature  de  ce  tiers,  qui  n'a  jamais 
vu  le  preneur  ou  le  porteur  et  cjui  est  iuterveim  pour  répondre 
de  la  valeur  du  chèque  ?  Encore  une  fois,  elle  ne  peut  valoir 
(jue  comme  garantie,  cautionnement,  aval  du  tireur.  Et  enfin 
(|Uels  inconvénients  peut-on  signaler  contre  l'aval  sur  un 
chè(|ue  ?  Est-ce  parce  que  le  chèque  n'est  pas  causé  potir  va- 
leur reçue.  Mais  ces  mots  ne  sont  pas  de  l'essence  d'un  billet, 
ni  d'une  lettre  de  change.  Est-ce  encore  parce  qu'il  ne  porte 
aucun  terme  de  paiement  ?  Encore  cette  formalité  n'est  pas 
requise.  Où  se  trouve  donc  l'impossibilité  ?  Le  chèque,  comme 
la  lettre  de  change,  n'est-il  pas  une  réquisition  de  payer  au 
porteur  ou  à  ordre,  négociable  de  la  ménie  manière,  identicpii' 
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pour  ainsi  dirf  dans  sa  forme  essentielle,  comme  l'attestent, 
d'ailleurs,  les  coditicateurs,  dans  leur  rapport  sur  les  Lois  Com- 
merciales, p.  11.  Les  coditicateurs  ont  fort  Itien  senti  (jne 
l'aval  sur  un  chèque  était  une  nécessité  de  commerce,  et  ils  en 
ont  consacré  le  principe  dans  un  article.  L'article  2354  veut 
que  les  règles  sur  la  lettre  de  change  de  l'intérieur  s'appliquent 
au.\  chèques,  en  datant  que  Vapplication  en  est  compatible 
avec  lliisaife  du  commerce.  Cet  article  se  rapporte  au  trans- 
port des  chèques,  à  leur  négociabilité,  à  la  prescription,  à  l'aval 
enfin,  et  à  toutes  les  opérations  qui  peuvent  intervenir  dans 
la  négociation  d'un  effet  de  commerce,  et  dont  le  chapitre 
"  Des  chèques  ou  mandats  à  ordre"  ne  parle  pas  spécialement, 
pour  éviter  sans  doute  des  répétitions  inutiles,  la  letti'e  et  le 
chè(]ue  se  ressemV»lant  sous  tant  tle  rapports.  L'usage  du  com- 
merce n'offre  rien  qui  empêche  qu'un  chèque  .soit  payable  au 
porteur,  ou  à  ordre,  (!t  alors  le  transport  s'en  fera  conune  dans 
le  cas  d'une  lettre  de  change  et  d'après  les  mêmes  règles.  L'u- 
sage du  commerce  n'a  rien  non  plus  qui  prohibe  l'intervention 
d'un  tiers  par  aval  dans  la  négociation  d'un  chèque  ;  et  par 
consé(]uent  l'aval  apposé  sur  un  chè(|ue  sera,  aux  termes  d(( 
cet  article,  traité  comme  l'aval  sur  la  lettre  de  change.  (1) 
Maintenant,  si  l'on  consulte  Pothier,  Savary,  Rogne,  i)upuy 
de  la  Serra  et  tous  les  commentateurs  de  l'ancien  droit,  on 
verra  que  le  Code  n'est  que  déclaratoire  de  l'ancien  droit  sur 
la  question  qui  nous  occupe  ;  on  .sera  bientôt  convaincu  que  la 
seule  différence  qui  existait,  dans  l'ancien  droit,  entre  la  lettre 
de  change  et  le  mandat  ou  mandement,  c(msistait  dans  la  con- 
trainte par  corps,  et  les  diligences,  comme  nous  l'avons  signalé 
en  connnen(;ant  ;  et,  c'est  dans  ce  sens  que  Denizart,  vo.  Hes- 
cription,  dit  (jue  les  "  rescriptions  des  bancfuiers  se  traitent 
comme  les  lettres  de  change."  Voir  surtout  Savary,  Parères, 
vol.  2,  p.  714,  715.  Pareillement,  en  Angli'terre  et  au.K  Etats- 
ITnis,  on  y  traite  les  chè(|ues  à  peu  près  comme  les  lettres  de 
change.  Lord  Kenyon  (Bo'lm  vs.  Sterling,  7  T.  R.,  41Î),  42(5) 
dit:  "  There  is  no  diH'erence  between  bankers' checks  and 
bills  of  exchange  "  an<l  the  same  rule  apply  to  both."  Le 
chèque  et  la  lettre  .sont  presque  semblaV)les  ;  ils  sont  régis  par 
les  mêmes  princi[)es  ;  ils  .sont  donc  capables  des  mêmes  opéra- 
tions et  négociations.  Le  chèque  est  donc  susceptible  d'un  aval 
connue  la  lettre  de  change,  et  alors  cet  aval  sera  soumis  aux 
règles  de  l'aval  mis  sur  la  lettre  de  change.  Mais  il  y  a  plus. 
Supposons  que  le  chèque  ne  re.ssend)le  pas  à  la  lettre  de  change, 
dans  le  sens  que  nous  .soutenons,  on  ne  saurait  di.sconvenir,  et 
on  a  admis  à  l'audition,  (pie  le  chèque  est  un  effet  de  connnerce, 
lorsqu'il  a  pour  ol/jet  un  trafic  de   banque,  ou  (pi'il  intervient 


(1)   V.  si'o.  -'2  ilu  .h.  :«  (lo.s  s.  (lu  (\  «le  ISWI,  .->3  V. 
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t'iitro  di's  ti(''i';i>ciHnts,  coiniuu  ilmis  le  cas  actiUil.  H(''pt'rtoiro 
D'Auvilliors,  vc.  MuniLd  df  jKiiement,  n^'  II:  Merlin,  vo. 
Ix'cucrifitioii  ;  l'anlcssus,  Dr.  Cdui.,!!"-'  4(î4.  Or  !'(  )r(Kiiiuanct' (hi 
ItJT.'i,  tit.  "),  aiticlc  .'{;i,  <h''(!lai'c  ci'  (lui  suit  :  "  Ceux  (|ui  auront 
mis  leur  aval  sur  des  lettres  île  cliaiiife,  etc.,  ••<((/•  des  anlreu, 
etc.,  oti  (latri's  (U'fcs  de  juivudlvs  qtuil'iiés  aitircnidid  h'  C(»n- 
incirc,  seront  tenus  solidairement  avec  les  tireurs,  etc."  D'apW's 
cette  dis|)(t.sitioii,  non  seulement  la  lettre  de  change,  mais 
encore  tous  les  etlets  de  conniierce  i;n  yénéral  sont  suscep- 
tililes  d'un  jual.  L'article  ne  parle  pas  nounnénient  <les  billets 
promi.s.soires  ;  mais  étant  des  eH'ets  de  connnerce,  ils  sont  com- 
pris (luns  ces  mots  "ou  autres  actes  de  pareille  ijualii '^  con'3er- 
nant  le  connnei'ce,"  comme  l'afKrme  Savary,  Purf.  Né;}.,  vol.  1, 
jt.  "iiiS.  De  même,  le  mandement  ou  rescription,  le  chècjue  ou 
mandat  suivant  le  latipitfe  motierne,  étant  un  etiet  de  com- 
merce, est  susce))tihle  <r>  u  aval.  Mais  non  seidement  cesetiuts, 
i]ui  aujourd'hui  c'trc  .anme  le  papier  crédit,  sont  des  actes 

lie  commerce  cai)ubl  «voir  l'intervention  d'un  tiers  par 

aval,  mais  tiucore  i  ms  les  autres  effets  de  connnerce,  comme  la 
lettre  de  crédit,  h'  ttre  de  voittire  ou  connaissement,  hill  of 
Iddii'ij,  mi  reçu  de  maie'  ndi'  .m  douane  ou  en  voûte,  con- 
nu, en  France,  sous  le  nom  m.^  'vVH//s,sti',  et,  en  Angleterr(^ 
((•((n'Iiou.si'  lYcciiit,  un  certificat  de  dépôt  en  l)an(|ue,  (C/7(//('r(/(' 
(>/'(/(7/(W(7,  (|u'ils  soient  négociables  ou  non;  et  la  législation 
récente  sur  l'imjtôt  du  timl>re,  27-2(S  Vict.,  c.  4,  en  mettant  sur 
le  même  pied  la  lettre  de  change,  le  billet  ]tronussoire,  la  lettre 
de  eiédit,  le  certificat  de  «lépiU  d'aigent,  et  en  prenant  le  soin 
de  taire  une  exception  sjiéciale  en  faveur  du  chèi|Ue,  ne  semble- 
t-elle  pas  consacrer  ce  principe  ancien  que  tous  ces  effets  de 
connnerce  doivent  être  traités  d'ajirès  les  mêmes  règles,  en 
autant,  bien  entendu,  (|Ue  la  nature  res[)ective  de  ces  aetes  ne 
s'y  op])ose  pas.  Mais,  ont  dit  les  J)ét'endeurs  à  l'argumetit, 
l'Ordonnance  de  ](u'A  n'a  jiasété  eiwegistrée  au  Conseil  Sujii'- 
rieur  de  Québec;  elle  ne  t'aii  donc  pas  loi.  Elle  ne  l'ait  point 
loi  ipiant  aux  articles  introductifs  d'un  droit  nouveau  :  mais 
elle  peut  être  citée  comme  étant  la  ])lus  sûre  autorité,  lors- 
(ju'elle  n  l'st  (|Ue  dédaratoii'e  d'un  droit  ancien  ;  et,  même 
en  Angleteri'o  et  aux  Ktats-l'nis,  on  la  consulte  tous  les 
jiairs  comme  raison  écrite,  la  source  même  des  règles  ipii 
gouvernent  aujourd'hui  le  monde  commercial.  Ht  où  est  le 
commentateur  (pii  ait  jamais  atlirmé  (pie  l'articli!  IV.i  en  (jues- 
tion  ait  dérogé  ou  iiuiové  à  l'ancien  droit.  On  ne  peut  pas 
en  citer  im  seul  :  et  Savary,  ce  négociant  de  près  deipiarmite 
années  d'exnéiienee,  (pli  a  rédigé  presque  tous  les  articles  de 
cette  célèbre  ordonnance,  et  s'empresse  toujours  d'en  signaler 
les  règles  nouvelles,  ne  dit  ])as  un  seul  mot  des  innovations 
(piuurait  introtluites  l'article  .'{îl  dans  le  droit  français.     Jl  est 
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si  vrai  (pio  l'onlonnunci'  nu  introduit  aucun  droit  nouveau  sur 
Cf  sujet,  tint'  i)rc'S(|ue  tous  les  auteurs  (|ni  1  ont  coiunienté  ne 
citent  pas  même  l'article  .'{îi  pour  déciiler  (|Ue  l'aval  si-  met 
sur  tous  les  ett'ets  de  commerce.  C''ost  ainsi  (|Ue  llogue,  vol. 
2,  p.  '.]î)'.i,  dit:  "  LorH(|u'on  a  mis  .son  aval  au  lias  d'uni-  lettre 
(h;  clianjjft',  ('((  dutrc  dctc  (/«.i  ti  i-dftjiort  <u(  cohi iiwrci',  ^-vlix 
forme  une  olili^fation  solidaiic  et  siniiitie  encori'  cautionne- 
ment, taire  valoir.  "  (iuyot,  vo  ^4r(//,  dit:  "  C'eu.x  ijui  met- 
tent \vxiv  aval  sur  des  lettres  île  change,  ]trome.s.ses.  Iiillets 
*'t  (lutrcs  (ictc.s  (le  c(*?((hi<'7ït,  deviennent  solidaiivnu'nt  tenus 
avec  ceu.s  pour  losiiuels  ils  out  l)ris  un  enya^^ement."  La 
C'omlie,  vo.  Letlre  île  cAff  »*//<',  dit  :  "  J)onneurs  d'aval  sur  lettre 
"  de  chauffe,  ordres  ou  acceptations,  Itillets  de  change  ou  du- 
"  /^f?^•  acies  de  coiiDiicrcc,  sont  tenus  solidairement  avec  les 
"tireurs,  etc."  'l'oulieau,  Inst.  du  ])t.  Cons.vol.  2,  ]i.  2A-'\, 
atlirme  tjiie  l'article  '.V.\  de  l'Ordonnance  n'était  (|Uo  la  l'epro- 
duction  de  la  7iSe  Décision  de  la  Hôte  de  (iênes,  et  un  arrêt 
du  l'arlemeut  de  J'aris  du  17  ilécendtre,  1(115,  rapporté  au  Re- 
cueil des  Arrêts  de  lîoucliel  tst  .loly,  cli.  l(i,  t'ait  voii"  (pril  for- 
mait le  droit  commun  de  la  France  :  enfin,  en  référant  à  liein- 
neccius,  Elrru.  Jiir.  ('(irnh.,  G,  10,  on  se  convaincra  (pi'il  était 
d'accord  avec  la  jurisprudence  européenne  du  temps.  Il  y  a 
plus  encore  :  lioruier,  Conférence  des  Ordonnances,  vol.  2,  ]). 
(il  I.dit  formellement  ipie  l'aval  se  met  sur  le  mandat  comme 
sur  la  lettre  de  clianye  ;  voici  coniment  il  s'e.\])iime  :  "Celui 
(|ui  sert  de  caution,  met  .seulement  sur  la  lettre  ce  mot  dnil, 
au  dessus  de  sa  simj)le  si^'iuxture  ;  1 1,  \mr  icelle,  il  s'olili^e  .soli- 
dairenu'nt  au  ]miement  d'icelle;  mais,  inioiiiuil  n'ait  pas  ol>- 
servé  cette  formalité  de  mettre  le  mot  dittl.  au-de.ssus  des  si- 
i^natures,  les  si<^natures  (|u'il  a  nnses  ensuite  de  celle  du  tii'eur 
ou  mi  dos  dru  It'Kfvs  OH  M.wdk.mkn'.s,  ne  Id'issod  jxix  jioui'  cdd 
(le  passer  pod  r  de.s  dcdh  et  cdHlioirnevd'iifs."  IV.  A  l'audi- 
tion, les  défendeurs  ont  ])reteiidu  ijue  les  donneurs  d'aval 
a\aient  droit  de  s'attendre  à  des  dilii^'ences  ;  et  ils  se  sont  aj)- 
])uyés  sur  un  ])assa<fe  de  lîooiu',  Juris.  Cous.,  vol.  2,  ]>.  :{71,  n*-' 
I  I,  (|u'ils  n'ont  pas  compris  ;  et  il  faut  liien  leur  pardonner 
cette  mépi"ise,  ])uis(|Ue  les  demandeurs  se  .sont  eux-mêmes 
laissés  sui'prendre  sur  la  portée  des  reniar(|ues  de  cet  auteiii-, 
lors<iu'elles  ont  été  citées  à  l'arninnent.  Tne  lectui'e  tant  soit 
peu  atti'utive  de  ce  parai^raphe  convainci'a,  en  eH'i't,  (|Ue 
Konue  veut  tout  simplement  dire  à  cet  endroit  (|Ue,  si  1  aval 
est  fouriu  poui-  l'endos.seur,  il  faut  faii'e  les  dilio;enees  ;  et 
c'est  ce  i|ui  ré.sulte  pleinement  «le  ces  derniers  mots  du  mêmc^ 
]»araL,'raplie  :  "  mais,  s'il  est  mis  au  lias  de  la  lettre,  il  faut 
l'aire  des  dilii^-ences  dans  le  temps  prescrit  contre  le  tireur." 
Tous  les  autres  comnientateui's  sont  d'ailleurs  unanimes  sui'ce 
point,  et   il   suHit  île   ii'fêrer  aux   autorités   sur  l'asal  ipii  se 
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trouvent  cottVs  plus  luiut,  iiiôiiu'  aux  décisions  aniérioainos  et 
louisiannises,  pour  se  convaincre  <jU(?  l'obligation  du  donneur 
d'aval,  étant  conunerciale  et  solitlaire,  identiipie  avec  celle 
de  la  persoiuje  (ju'il  cautiojuie,  obligé  de  la  même  manière 
f|Ue  le  débiteur  principal,  libéré,  s'il  l'est,  tenu  au  paiement 
s'il  est  encore  responsable.  Voir  aussi  :  Cod<;  du  H.  C,  art. 
1105,2811:  7.Se  décision  de  la  Rote  de  (îênes;  arrêts  du  9 
mai,  1577,  14  février,  1591,  17  juin,  l(i72,  et  autres  arrêts  du 
Parlement  de  Paris  du  29  avril  1504,  et  août  1594,  tous  cités 
dans  Toubeau,  Inst.,  vol.  2,  pp.  80-88  ;  et  principalement  la  liste 
d'autorités  citées  au  bas  du  rapport  de  la  cause  de  Mei-ritt  vs 
Lynch  (8  Jur.,  p.  2H0).  Or,  quelle  est  la  resp(mHabilité  du  tinnu* 
d'un  cluMpie  ?  Il  est  toujours  responsable  jusqu'à  ce  que  la 
prescription  soit  ac(|uise,  k  moins  qui'  par  la  faute  du  porteur 
de  présenter  le  chècpie  à  la  banque,  cette  dernière  faillisse,  au- 
quel cas  il  est  décharj^é,  juscju'à  ct>ncurrence  de  ce  qu'il  en  sou- 
fre. "  If  aeheck,  dit  Parsons,  on  Hills  féd.  1867),  vol.  2,  p.  72,  bo 
presented  long  after  date,  and  is  refused  payment,  net  on  ac- 
count  of  a  failure,  but  because  the  drawer  has  closed  lus  ac- 
count  or  vvithdrawn  his  funds,  the  drawer  is  still  liable."  V^oir 
Hobertson  vs  Hawksford,  9  Queen's  Bench,  52  ;  Mullick  vs 
Radakissen,  9  Moore,  P.  C,  46:  2cS  English  L.  &  Eq.,  86.  "A 
check,  "  disait  le  Bai'on  Parke"  (9  Moore,  P.  C,  69),  is  more 
like  an  appropriation  ot"  vvhat  is  treated  as  ready  money  in 
the  hands  of  the  banker,  and  in  giving  the  order  to  appro- 
priate  to  a  creditor,  the  person  giving  the  check  nuist  be  con- 
sidered  as  the  person  primarily  liable  to  pay  tohis  orders,  his 
debt  to  be  paid  at  a  particular  jilace  and  as  being  uuich  in 
the  same  position  as  the  maker  of  a  promissory  note,  or  the 
acceptor  of  a  bill  of  exchange,  payable  at  a  particular  place,  and 
not  elsewhere,  who  has  no  riglit  to  insi.st  on  inunediate  pre.sent- 
ment  at  that  place"  (voir  aussi  Potbier,  Change,  n"  229).  Or,  l'on 
sait  (pie  le  faiseur  d'un  billet  aussi  bien  que  l'accepteur  d'une 
lettre  de  change,  payable  à  un  lieu  particulier,  ne  peut  à  bon 
droit  se  plaindr(i  du  défaut  de  présentation  qu'en  plaidant  et 
justifiant  de  la  présence  des  fonds  et  en  les  consignant  en  jus- 
tice. Story,  on  Hills,  §856  :  Story,  on  Notes,  §228  ;  l  A.m.  Lead. 
Cases,  p.  865  :  10  R()binso!i  R.,  588,  540:  Rice  vs.  Bovvker(l), 
Moiint  vs  Diinn  (2).    La   Cour  d'Appel  dans  cette  dernière 

(1)  (^iKiicju'uii  hillet  soit  payahlc  en  un  lieu  déterniiiu',  il  n'est  pas  néces- 
saire (Ven  faire  la  (leiiiaiide  de  i)aieiiient  à  celui  <iui  l'a  sousci'it.  La  preuve  ilé 
l'absence  de  fonds  au  lieu  du  paicineut  disj>ense  de  faire  preuve  d'une  demande 
préalable  du  paiement.  Le  paiement  ])urtiel  constitue  un  abandon  de  toute 
objection  à  raison  du  défaut  d'une  demande  de  paiement.  (A'iovs  Iton-kcr 
et  al.,  V.  S.,  Montréal,  20  avril  IS.Vi,  l).\v,  .],,  Vanfklson,  J.,  et  Moniikliot, 
.).,  dMilrnt,  4  R.  J.  li.  Vm  P-  '-^3,  et  .S  J).  T.  H.  C,  p.  SO.').) 

('2>  Dans  une  acti(ni  contre  le  souscripteur  d'un  billet  à  ordre,  payable  en  un 
lieu   indiqué,  il  n'est   pas  nécessaire  de  prouver  qu'à  l'échéance  demande  do 
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causf  déclara,  en   effet,  entre  autres  choses:   "La   Cour,   etc., 
considérant  (|u'en  suppo.siint  (|Ue  dans  l'espèce  ce  défaut  de 
(ieniande  préalable  de  paiement  audit  lieu  inditjué  n'aurait  p»i 
fournir  à  l'intimé  un  moyen  de  défen.se  à  l'action  de  l'appelant 
(pTen  autant  (pu;  l'intimé  aurait  plaidé  et  prouvé  en  même 
tenijKs  (pi'une  provision,  conformément  à  la  loi,  avait  été  faite 
en   temps   utile,  audit  lieu   indi(|ué  pour  payer    ledit    billet, 
etc."    Mais  allons  plus  loin.   La  position  dti  tireur  d'un  chè(iue 
ne  peut  certainement  être  plus  favorable  (pie  celle  du  tireur 
d'une  lettre  de  change.    Or,  suivant  la  jurisprudence  incontes- 
table du  lias-C^anada,  le  tireur  d'une  lettre  de  change  ne  peut 
invo(|uer  lu  défaut  de  pi'ésontation  t|u'en  établis,sant  la  présence 
des  fonds  néces.saires.  "  There  seems,"  disait  Mr  Juge  Day,  dans 
la   cause   de    the   Jiavk  of  Montmd  vu  Radon,  Kvapp   ci 
Noad  (  I  ),  "  then  no  rooin  for  doubt  tliat,  by  the  law  of  France, 
as  it  stood  under  the  old  system,  the  obligation  was  iniperative 
upon  the  drawer  to  provide  fun<ls  in  the  hands  of  the  accep- 
tor,  for  the  payment  of  the  bill,  if  lie  woidd  avail  himself  of 
the  lâches  of  the  holder."     Plus  loin,  .son  Honneur  ajoute  :  "  I 
hâve,  afc  no  time,  felt  any  ditticulty  in   tins  case,  with   riï.spect 
to  the  plaintifi"s  right  to   recover  from  the  drawera."     C'est 
au.s.si  ce  qu'a  déclaré   Sir  J.  Stuart,  J.  C,  lorsque  la  même 
cause  fut  jugée  en  appel.     "  A  good  deal  of  learning,"  di.sait  le 
savant  juge,  "  has  been  displayed  as   to  the  question  of  '  no 
etfects,'  bnt  this  could  only  H})ply  to  the  drawers.     Absence  of 
effects,  according  to  the   law   of    Kratice,  could  only  afl'ect  the 
drawers    in    this    cause,  it    is    chose  jugée    as   against    the 
ilrawers." 

ItlTOHiE,  Q.  C,  for  défendants:    Tl»e   action   of  plaintifls  is 
for  the  recovery  of  !?220,  amountof  a  chèque  upon  La  Banque 

utiieiiient  en  a  été  faite  ai^dit  lieu.  Dans  le  cas  où  la  provision  se  trouvait  au 
lieu  iu(Ii(|ué  pour  payer  le  liillet  (jui  n"a  ])aH  t'-té  pré.senté  pour  paiement,  c'est 
au  .souscripteur  à  prouver  (pie  cette  provision  avait  (''t('^  faite  et  à  en  faire  un 
moyen  de  (l('fen.sc  ou  d'exception  à  l'action  du  crtnincier  contre  le(|uel  il 
inv()(jue  la  déelK^ance,  faute  (l'avoir  pivalalilenicnt  demande  le  ])aienient  du 
billet  au  liau  indi(|U('-.  (Moniil  et  Dittni,  V.  H.  H.,  en  appel,  Montri-al,  10 
oetolire  1854,  LaK(».nt.\i.nk,  J.  en  C,  I'ankt,  .1.,  et  Avi.win,  J.,  infirmant  le 
jugement  de  t'.  S.,  Alontrt'al,  le  lit  avril  ISô.'J,  (pii  avait  contirmé  le  jugement 
de  C.  C,  Montréal,  30  novembre  ISô'i,  4  D.  T.  H.  C,  p.  348.) 

(1)  Suivant  l'usage  établi  en  Canada  et  en  l'absence  de  lois  positives  à  cette 
égard,  toute  lettre  de  change  comporte  un  délai  de  trois  jours  de  grâce  aprt's 
son  échéance.  Pour  lier  les  endosseurs  d'une  lettre  de  change,  la  demande  de 
paiement  doit  en  être  faite  le  troisième  jour  de  grâce,  et  si  elle  n'est  pas 
payée,  elle  doit  être  protestée  le  même  jour  et  avis  du  pi-ntèt  doit  être  donné 
aux  parties.  Ces  formalités  doivent  être  observées  lors  même  (|ue  la  lettre  de 
change  est  payable  chez  le  porteur.  L'absence  de  la  provision  pour  le  paie- 
ment d'une  lettre  de  change  au  lieu  indi(iué  n'aflfeete  (lue  le  tireur  et  n'a  pas 
l'effet  de  décharger  les  endosseurs.  {Kiin/iji  ef  a/,  et  liaiiqiie.  de  Afon/rm/,  C 
U.  R.  en  appel.  Montrerai,  l'i  juillet  ISf)!»,  Stiart,  J.  enC.".,  Pankt,  .1.,  et 
Avi.win,  ,J.,  infirnumt  le  jugement  de  V.  B.  R.,  Montn'al,  '23  avril  1849,  Rol- 
land, .1.  en  C,  diioiiilenl,  Dav,  J.,  et  Smith,  .).,  1  D.  T.  U.  C,  p.  2iV2. ) 
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.T)ic,(|U('H-( 'iutii'i',  (li'iiwii  liy-ï-lv  MiiUiiot,  on  tlic  Ht'tcciitli  ilay 
ut"  Fcl)iii!iry,  ING4,  iii  l'avur  of  {no  iiiviiit'  iiiscrtctl)  or  bci.n  r, 
jiiitl  t'iidorscd  liy  (Ict'i'iidnnts  in  l)lanl<.  Tlic  plaintifis,  in  tlicii- 
(Ifclunition,  !illi'<,^<'  tliat,  iit'ti'r  Mfilliiot  «Ircw  tlic  cliccuic,  lie  rc- 
(|UO.stc<l  (lt;l"(aidiintH  •'  (le  inettro  au  do*^  d'i(ului  Icui'  sintiatuiv. 
"  sociale  dans  (c  haf  d'on  gui-antir  le  paiement,  ot  de  dovcnir 
"  cautions  par  aval  de.]. -H.  Malliiot,"  ami  tliat  dcTcndants  did, 
in  tact,  so  place  tlicii'  partncrship  naniiî  on  tlu!  Iiack  ol"  siicli 
cli<'(iU(',  witli  tlic  intcntic':  ot"  hindin^,'  tlicnischco  "  par  aval, 
et  comme  cautions  solidaires"  of  tlic  dra,wer  of  tlie  clicpie  ; 
tliat  plaintitts  hccame  thc  lioldcrs  ot'  tlic  chèque  for  value  : 
tliat,  ahout  tlie  sixteentli  ot"  Fel>ruary,  1(S()4,  and,  at  ditteiviit 
tiiiicH  sincc,  tlio  chèque  was  presented  at  the  hank,  and  ])ay- 
nient  ret'uscd,  neither  Malhiot  nor  défendants  havin^'  aiiy 
fuiuls  tliert' ;  tliat  wheii  Malhiot  drcw  tlu;  checiuc  he  was  in- 
solvent,  and  dcfcîndants  knew  it,  and  that,  wheii  the  action 
was  hrou^ht,  Malhiot  liad  hcen  ill  ami  was  conHned  to  hislied 
for  sevcral  nionths  ;  that,  sinc(!  thc  date  of  the  clie<]ue,  dé- 
fendants Jiad  hean  rcpciitcdlii  nollfied  thdt  thc,  cliciiiu:  Inid 
been  (lishoiiored,  avd  lidd  idnuij/s,  since  the  sixtcevtk  of  Fe- 
ttriKiri/  /'W.^,  Jnxnnu  that  fiict,  hut,  that  nevertheless  défend- 
ants had  refnsed  to  pay  it.  The  défendants  pleaded  :  First, 
a  défense  on  fait:  sccoml,  a  spécial  plea  in  wliich,  admittiiii;- 
tliiî  si<rnature  "  Macdon^j^nll  &  Davidson"  on  tluï  back  of  the 
cheiiue  to  lie  theirs,  tlicy  specially  deny  that  they  placed  it 
tliere  as  caations  jmr  aval  of  Malhiot,  and  ex])ressly  put  that 
fact  in  issue.  The  défendants  allège  that  they  plaeed  thcir 
sio-nature  on  the  liack  of  the  clie{|Ue  as  endorsers,  and  as  a 
in-ocHrafiov  authorizinn;  thcir  naines  to  t)e  inserted  en  the 
face  of  the  chèque  as  payées,  aiid  loifh  thc  intention  that  thc 
chèque  .shonld  fortha'ith  l)C  presented  for  naj/nient,  ti\u\  that, 
in  case  of  non-paynicnt,  it  should  be  pi-otested,  and  they 
should  hâve  due  notice  ;  that  the  clie<]ue  never  was  protested, 
ami  that  the  plaintirt's  did  iiot  use  due  diliirence  in  preseiit- 
inir  the  cliei;ue,  and  in  rccovcriufi;  the  ainount  of  it  froiu  Mal- 
hiot, and  th(d,for  wore  than  seren  vumths,  défendants  weie 
kept  in  i;^norance  th(d  the  chèque  re main cd  unpaid,  and  that 
pla'intiffs  did  not,  dncinçi  that  time,  natif;/  theia  tlud  thci/ 
hehl  the  chèque,  nor  denaind  pay  ment  of  it  from  défendant  s  ; 
that  Malhiot  fretiuently  had  funds  sufficient  to  nieet  the 
chèque,  and  défendants  could  hâve  rccovered  thc  aniount  had 
tli(^  clie(|Ue  been  protested  and  they  notitied.  The  plaintiH's 
fyled  a  spécial  answer,  the  only  ncw  allégation  in  which  is 
tliat  the  chèque  in  question  reprcsented  a  loan  froni  plaintitl's 
by  Malhiot,  to  J)e  paid  on  demand,  and  which  loan  plaintitis 
ret'uscd  to  inake  without  the  j^uarantee  of  some  sol  vent  third 
jiarty.     Tins  admission,  in  plaintiH's'  spécial  answer,  is  some- 
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wliiit  impDitant,  as  it  sliuws  tliat  tlu- i-hr(|Ui'  was  iiottakcii  l»y 
|ilaiiitiHs  iii  thc  oi-diiiaiy  course  ut"  Imsiiit'ss,  iior  was  inti'iitli'il 
Ity  plaiiititl's  to  l»r  t'oithwitli  jtn'sciitt'il  in  tlir  usual  iiiatiiuT, 
l)Ut  us  an  i rr^'f/iiliir  si-curity  t'iu'  a  Uuu\  to  Malliiot,  payalilu 
hv  liiin  on  (IniiaiMl.  Nn  dniid ml  tiuis  nindi'  on  Midhmt  foi' 
j)ii  i/iiicnt  of  llir  liKin.  'l'iic  spécial  aiiswci-  ol"  pluintills  place; 
tlifin  ii\  a  w(a's('  li^lit,  il'  pctssiMc,  tlian  tlic  l'acts  discloscd  in 
tlic  otlicr  plcu(li!i<^s  liail  donc,  and  rcniovcs  cvcry  sliadow  ot* 
cipiity  froin  tlu'ir  .claini   a^ainst  défendants.     Tlie  pleadinj^^ 
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I.   Di.l  de- 


l'endants,  as  a  niattei-  ol'  Tact,  place  tlieir  nanies  on  tlie  cliecpiu 
as  (■(iiiliinis  /xir  nrnl  '.  2.  W'Iiat  lialality  did  défendants  incnr, 
liy  placin.:  tlieir  lilank  endorseiiient  on  tlie  clitM|iie  ?  '{.  Weriï 
plaintitl's  ImiuiiiI  to  use  any  dili^^iMice,  in  respi  et  of  preseiitin^ 
tlio  clic(pie  t't)r  paynient,  and  iiotifyinji;  défendants:'  I.  'riiu 
leadiii;^'  case  in  liower  fanada  upon  tlie  sulijeet  of  "  aval  "(  Mer- 
l'itt  vs.  J^ynch,  :i  Lowei-  Canada  .lurist,  paj^e  27(i,  and  cited 
alioNc)  laysdown  tlie  doctriiuï  tliat  tlie  (piestion  wlu  tlier  a  par- 
ty  intends  to  sififn  as  and  is  a  (piestion  of  fact.  In  tlie  présent 
case,  tliei'e  is  no  direct  and  ])ositiv(>  évidence.  Malliiot  lieinj; 
dead,  of  what  tlie  intention  of  défendants  was,  in  ])laciii}4' 
tlieir  signatures  on  tlie  liack  of  tlie  chècpie,  but  tlie  évidence 
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Ol  a  nuinoer  or  niei'cliants  and  nankei's  shows  coiiclusively 
tliat  the  practice  of  sii,niinu'  or  ("iidorsin;^  clieiiues  pour  aval 
has  novcr  lieeti  known  in  tliis  Province.  Unie.ss,  tliercfore. 
défendants  delilierately  intended  to  extend  a  doctriiu»,  of 
wliicli  tliey  werc  eiitindy  ij;;noraiit,  toclieipies  upon  lianks,  tlieir 
statcment  tliat  tliey  nieant  to  Itecoiiie  ordinary  endorser.s  and 
to  autliori/e  thcir  naines  being  useil  as  payées  on  tlie  face  of 
the  clie(|no  niust  be  acce])ted  (Wliere  payeo's  naine  is  left  in 
blaiik,  tlie  légal  liolder  niay  till  np  tlie  blank.  Code,  article 
2282.)  There  can  lie  no  doubt  tliat,  liad  tlu;  words  "  pour 
aval"  been  writteu  on  tlu;  liackof  tlie  clie(|Ue,  ainl  tlieir  nicaii- 
iiiif  e.xplainod  to  défendants  tliey  would  liave  refust.'d  to  eii- 
doi'se  it.  Had  tliey  liecn  aware  tliat  tlie  clieijue  was  to  rejire- 
scnt  a  loaii  to  be  iiiade  by  soiiie  persoii  unknown,  to  Malliiot, 
and  of  wliich  jiayiiient  liad  to  be  deiiianded  ofhini,  tliey  would 
eiiually  hâve  declineil  to  boconie  eiidorsers  of  tlie  clierpie. 
Malliiot  is  alleyed  by  plaiiititts  to  liave  been  insolvent  wlieii 
tlic  clieipie  was  drawii,  and,  assuiiiinj^  tliat  to  be  the  fact, 
it  is  unreasonable  to  suppose  tliat  défendants  would  assume  a 
liability,  as  cduJionK,  whicli  would  last  for  six  years  at  least, 
and  miglit,  perhaps,  by  lueaiis  of  repeated  deinands  (jf  pay- 
ment  of  the  maker,  be  inade  to  last  an  intinite  period.  It  is 
clear,  then,  that  ])efendants  onl^'  nieant  to  bocome  en<lor.sers 
t'or  a  teiuporary  ])urpose,  and  witli  thc  understandinj^  tliat 
due  ililii^ence  sliould  be  used   in   prescnting  the  che(|Ue  and 
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iiotit'yin;;  tliciii  <»t'  its  iioii-piiyniciit.  Tlit'  cviilfiit'c,  in  l'cluittnl, 
ii<1(Iuc'(m1  liy  l'Iaintitis  itiilly  aiiioniits  to  iiotliin;;,  lui-  cvcii 
Atwiitcr,  wln»  sifin.s  t<>  liuvc  soiiic  kiiowlcd^'r  of  tlif  luiture 
(»f  lin  (l'uil,  oiily  ao<|\iir(!(l  tlmt  knowltMlo^c  suli.si'(|nt'nt  tu  tlic 
tliito  of  tlK'  clio(|Ut'  in  <|Ut'stinn.  Tlu-  ciisc  of  l'IaintitfH,  us  Di-- 
t't'n<lants  contcnd,  is  «liMposcd  ot'  upon  thf  issuo  oï  tact  nuMcil 
l»y  tht' plcadiiif^s,  vi/,  ;  rlid  Dcfcntlant  si^n  tlic  ('ht'(|n<' />'*";■ 
(ii'dl  t  An  ('n<l(<i\st'ni<'nt  is  nut  jucsunicd  to  Im-  an  (fv»/,  (  I  Nou- 
^iiicr,  No.  4!)7):  "  L'uval  étant  un  Ciiutionncment,  <!t  un  cau- 
"  tiotnicnictit  (I'uih;  nature  tout(!  partifulit-rc,  ni-  se  ])r(''suinc 
"  pas  et  «loit  être  cxprcssénH'nt  prouvé,  (^^uoitui'il  puisse 
"  résulter  «le  simples  imluctions,  ywer  cvemfdc  d'une  su/tnil iire 
"  (on  le  verra  ci-dessous),  il  faut  <|Ue  ces  inductions  soient 
"  d'une  nature  telle  (pie  la  pensée  de  celui  »pii  s'olilige,  dé- 
"  K"^fî^'*'  •'•'  toute  é(pnvo(|ue,  apj)arai,s.se  claire  et  nette.  Ainsi, 
"  le  créancier  (pii  .st-  prétend  nanti  d'un  aval  doit  étalilir  non 
"  .seulement  «|Ue  son  oblijfé  a  voulu  ^aruntii'  le  ])aiement  de  son 
"  titre,  mais  encore  la  {garantir  nu  inotjen  d'an  and."  2  Par- 
dessus, n"  IVMi  :  "  Il  arrive  souvent  (pie  celui  à  (pli  on  op- 
po.si!  (pK^  cette  signature  en  Manc  n'est  (pi'une  ])rocuration 
lyrétciid  lu  /dire  valoh'  voinme  \iv  <n'<il.  (J'est  à  lui  à  jH-oiirer 
ce  qu'il  avance,  pùis(pie  cette  signature  i.s()lée  se  prête  à  l'une 
ou  à  l'autre  interprétation,  et  c'est  aux  tribunaux  (|u'il 
api)artient  d'apprécier  les  circonstances."  2.  Can  a  signature 
u|)on  tlio  liuck  ot"  a  elie(pie  lie  considered  as  an  and  !  'l'Iic 
Défendants  respectfully  snlimit  that  it  cannot  ;  and  very 
slight  attention  to  tlie  nature  and  liistory  of  the  "'Vf/  vviil 
suttice  to  estalilisli  tlieir  iiretension.  TIic  practice  of  sigiiiiii; 
or  endoising  Kills  of  excliange,  [)romi,sHory  notes  and  otiier 
commercial  instruments  of  a  like  nature,  ))<)ai'  aval,  ar().'-'e<)ut 
of  *lie  existence  of  commerce.  It  grew  up  entirely  liy  mercan- 
tile usage.  Itft  oliject  vva.s  to  securo  payment  of  actes  de  com- 
mcfce,  whcre  a  teoii  tcas  (jirev  for  délai/  in  t ra.)}KVi.is.sian  (as 
in  tlie  case  of  a  làll  of  excliange).  There  is  no  instance  of  its 
liaving  heen  extended  to  clierpKjs  u])on  hanks  wliicli  are  iii- 
tend(;d  to  lie  paid  innuediately,  and  which,  altliougli  in  muny 
respects  similar  to  liills  of  exchange,  havc  many  marks  of 
diHerence.  Most  of  the  autliors,  in  treating  of  the  subject, 
speak  of  the  usage,  as  applied  to  bills  oï  exchange  and  notes 
only.  "  Aval  est  une  .souscription  mise  au  bas  d'une  lettre  de 
"  change,  ou  billet  de  change,  etc.  l\)ur  l'ordinaire  l'aval  qui 
"  se  viet  au  dos  d'une  letlre  de  chataje  ou  billet,  est  ainsi 
"  énoncé  pour  av(d,  et  au-dessous  de  ces  mots,  celui  qui  a  fait 
'■  l'aval,  met  sa  signature."  "  Perrière,  Dict.  de  Dr.,  vo.  Aval." 
"  Lor.s(pi'un  négociant  reiit  .se  porter  caution  du  paieva'uf 
d'une  letti'e  de  change,  ou  de  (juelqu  autre  billet  de  commerce. 
il  est  d' usage  qu'il  mette  au  bas  "  ces  mots,  pour  aval,  avec  su 
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"  HijMjiniturc,  ft  l'un  noniuic  aviil  r(!n;;ii;,'ciiii'iit  iiiriiu^  (pii  a  étô 
"  (M)iitnu't(''  «le  ci'ttt'  iiiuiiii'ic  "  (Sun.  Dciii/.iirt,  vu.  Aiuil.) 
Soiiirtiiiios,  i'ui"  tlu-  .sukc  ut'  lii'cvity,  tlic  iluiiin'iir  il'aviil  "  .s(! 
"  cuiitciitt'  (If  Illettré  la  siLjnature  au  lias  de  la  lettr*'.  '  (Sainu, 
vu.  Aoid,  §  2.)  "  Ceux  (|ui  auront  mis  Ifur  arnl  sur  les  lettres 
"  (le  cliauife,  sui'  «les  pruiiiesses  d'eu  t'uurnii",  sur  des  urdi'es  ou 
"  des  ae('e|itatiuus,  sur  des  liillets  de  eliaiinc  ou  diitrrs  itvh'Sthi 
"  ftit l'i'iUf  (jii(illf>'  t!uuc(!ruaut  le  eoinuierce,  seront  tenus  sdli- 
(Idi.n'iiinil,  etc."  (Ord.  KiT.'i,  artiele  .'{:{.)  Now  Deni/ai't  e.\- 
pl  '"s  tliat  tlie  "  iiiitrt''*  (irh's  (le  jHifciUf  ijinilltr"  ai'e  liillets 
d  nierce,  (  \'u.  Jiillds  dr  niHiUicwt',)  Tliis  section,  as  tlio 

counsel  uf  l'iaintitl's  eonteinls,  is  utily  declaraloi y  ot'  tlin  old 
law.  Tlieri-  is  iiutliinj^  in  it  to  extend  the  (*n«/  tu  cliet|Ues. 
l'othiei-  statt'S  that  "  les  avals  ou  eautionnenien'  en  cctto 
•  "  t'oi'nie  n't'taient  plus  nuère  en  usae'e."  (('liiin^'"  pai't.  1,  c.  3, 
>5  4).  Tlie  l'IaintiH's  aie  seeUinij^  tu  extend  a  usiif^e  wliieh, 
éveil  in  l'otldei's  tiiiie,  Avas  aliiiost  obsolète  tu  a  class  ot'  coni- 
iii(>rcial  instruments,  tlie  xcry  nature  ut'  wliieli  alinost  pre- 
cludes  the  ])ossiliility  ot'  sucli  a  usay'e  arisin<f  in  respect  of 
tlieni.  '-\.  lîut  sup])()sin<4'  tliat  Défendants  did  iiitemi  to  U'Cumu 
(•(i.iifioiis  i)iir  lirai,  IMaintitl's  liave  lust  their  recourso  by  tlieir 
own  waiit  ot'  dili^'eiiee  l'iie  clieipie  in  (piestion,  i^dveii,  accoivl- 
in^  to  tlie  allégations  ot'  l'iaintitts,  to  securt^  a  loan  ot'  a  very 
irrei;ular  description  was  not  presenteil  at  tlio  liank  foraliuut 
Jififcii  ihd/s  at'ter  it  was  drawn.  It  was  not  |»reseiiteil  to  l)e- 
t'en<'  ts  l'or  paynieiit,  t'or  seveii  montlis  at'ter  its  date,  durin<^ 
vvl  'me  Défendants  were  in  itfiiorancc!  of  its  iion-payment, 

or  V,.  ^s  beiiii;'  in  possession  uf  IMaintift's.  Davitui  tlmt  Inm/ 
IX'i'hxl,  lii'fi'mlii nh  li'iil  iX)  nti'iiiix  uf  jinitccl i in/  f/nuiisrl ri-s, 
owinjL;'  to  tlie  nenlii^vnce  of  l'iaintilts  ;  and  it  is  proved  tliat,  at 
(lijfcrent  timei^,  Mal/iiaf  Inul  fn nilx  lu  f/ic  htnik  Id  )iu'A:t  ihe 
clicqiir.  Tlie  l'IaiiitiH's  well  umlerstood  tliat  tlu'y  were  bound 
to  use  diliovnce  in  preseiitine'  tlie  clie(|Ue,  and  tliey  liad  itpre- 
.seiited  at  tlie  bank  upun  two  or  tliree  occasions,  and  left  it 
tliere  t'or  collection,  Ijtit  witlidrew  it,  wlieii  it  woiild  liave  been 
met  liad  they  not  takeii  it  l»ack.  'l'iie  évidence  clearly  esta- 
blistlies  tiiat,  if  Défendants  are  coiideiiiiU'il,  tliey  liave  lost  ail 
reccairse  owin;.(  to  Idc/ic-i  of  j'iiintitts.  'l'iie  lioMer  uf  an  ins- 
trument, secured  by  and,  is  bound  to  use  dilin'ence  and  will 
lie  liable  for  any  loss  sustained  by  tlie  want  of  it.  (Story, 
Prom.  Notes,  ^  -IdO).  Roi-ue  say  (vol.  2,  cliap.  (JO,  No.  Il):"  ()u 
"  doit  faire  les  mêmes  dilincnces  contre  un  donneur  d'aval  (pie 
"  contre  un  eiuhjsscur,  si  l'aval  est  au  dos  de  la  lettre,  mais 
"  n'U  est  an  has  de  (a  lettre,  U  faut  les  faire  dois  le  temps 
"  pri'Krrif  contre  le  tireur,  sino)i  on  est  non  rcrcriil)!^."  The. 
IMaintitt's'  counsel  emleavors  to  explain  away  tliis  autliority, 
but   witliout  succes.s.    See  also  N(j.  12  fuUowing,  as  to  ncgli- 
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jifcMco.  Tiu!  Iioldur  ot"  h  cIum|UO  is  Ixnuid  to  prosi-nt  it  ut  tlu' 
liatik  witliiii  11  ronsoiiiil)K!  time,  aeconlin^  to  tlu*  usnfres  of 
trade.  (C.O.,  22î)l,  2351,  2354.)  Tlic  usual  tiîiie  in  Montréal  is 
tvvonty-fonr  liours.  In  this  case,  présentation  was  delayed 
.il)()ut  two  weeks.  The  law  ot'  Knyland  applies  to  (piestions 
npon  cliecjue.s  when^  oui*  own  law  is  silent  (Code,  2340,  2354). 
Tliere  is  no  provision  for  (ii'nl  upon  cluMpies,  and  to  appiy  its 
nse,  as  applicaMe  to  Itills  of  exclian<,'e,  wonid  Ite  inconsistent 
witii  the  nsîi^-e  ot'  trade.  By  the  law  of  Krif^land,  a  elie(|ne  lias 
to  l)e  presente<l  within  tweiity-fonr  honrs  at'ter  its  date, 
addin<;  the  tinie  reipiii-ed  for  transmission,  if  it  l)e  drawn  in 
one  place  npon  ii  l)ank  in  another  place  (Hvles,  on  /f(7/.><,  paj^es 
13  and  14). 

MoN'K,  .).:  L'action  est  portée  snr  \\\\  ciièt|ne  ])ayal)le  au 
porteur,  tiré  par  J.  E.  Malhiot  et  ondo.s.sé  par  McDouj^all  et 
J)avid.son.  (.'es  derniers,  (jui  sont  .seuls  poursuivis,  plaident 
()u'ilH  sont  etidosseiirs,  (p','  le  chè(|ue  t'tait  ainsi  p,.yal>le  au 
pcu'teur,  pour  autoriser  le  jiropriétaire  de  l'i'llet  h  le  remplir 
ilu  nom  de  MacDoui^all  et  ])avid,son,  et  (pi'enfîn  les  niessicurs 
Pratt  n'ont  fait  aucune  dilijxence.  A  cette  défense,  les  jiortenrs 
répondent  que  les  J)éfendeui's  sont  donneurs  d'aval,  et,  comme 
t(ds,  n'ont  droit  ni  à  une  ])résent,ition,  ni  à  ini  protêt,  ni  à  un 
avis  de  protêt.  Il  n'y  a  aucun  ilout(!  que  les  Dt-mandeur.-*  ont 
retardé  loii^<'t<'m[)s  à  ]»rést'nter  le  chè(pie  à  la  hanciue.  Plus  de 
(piinze  jours  se  sont  e.\|)irés  avant  (pie  demande  de  paiement 
fût  faitt^  et,  néanmoins,  il  est  en  [ireuve  (pie,  depuis  la  récep- 
tion du  cluMpie,  jus(|u'à  ce  jour-là,  Malhiot  avait  des  fonds  à 
la  haïKpie.  C'est  encore  au  bout  de  sept  mois  (pie  les  messieurs 
Pratt  avertissent  verhalement  les  Défendeuis  quo  le  clu'(pio 
n'a  pas  ét(''  pîiyé.  Les  Demandeurs  ('taient-ils  dans  leurs  droits, 
en  ajjissant  ainsi;'  ^oilà  la  (piestion.  Les  l)éf(Midenrs  prétt.-n- 
dent  (jue  la  (piestion  d'aval  est  une  question  de  fait  :  à  mon 
avis  c'est  une  (piestion  de  fait  et  de  droit  tout  à  la  fois,  et 
|)eut-être  ])lus  de  clroit  ipie  de  fait:  mais  je  n'ai  aucun  doute 
(pie  cette  garantie  ))cut  être  stipuléi-  sur  tout  effet  de  com- 
merce, sur  un  chè(pie  comme  sur  un  hillet  pronussoire.  La 
sijjnaturc  des  Défeiiileurs  peut-elle  être  prise  comme  endosse- 
ment '.  Mais  ils  n'(»nt  jamais  été  porteurs  et  n'ont  jamais  tran- 
sijjé  avec  les  Demandeurs,  (pii  ne  connaissaient  (pie  Malhiot. 
C  était  donc  pour  nanintir  le  paiement  du  ch(''(pie  (pie  les  Dé- 
fend'Mirs  .sont  intervenus  dans  la  né(fociation  de  l'ert'et.  A  part 
cette  circonstance,  le  fait  (pie  le  ch(''(|u«'  était  payal>le  an  jxir- 
fi'iir  suthrait,  à  lui  seul,  pour  faire  voir  (pi'ils  n'ont  pas  si^fiu' 
comme  eiidos.seurs.  l'endossement  n'étant  rien  autre  cho.se  (pie 
la  cession,  la  vente,  le  transport  de  Tettet,  Mais,  si  les  Défen- 
deurs ne  s(»nt  pas  endosseurs,  (pie  sont-ils  ^  (!ar  perHonne  n'est 
présumé,  en  loi,  avoir  appo.sé  .sa  sii^nature  sans  encourir  par 
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là  une  responsabilité  lé^rale.  Kt  ici,  i|Uo!]e  sera  cette  respoiisa- 
liilité,  si  ce  n'est  celle  (pli  résulte  d'aval,  et  (|ui  s'acconle  avec 
l'intention  <ies  Déf «mu leurs,  puiscpu;  ce  fut  pour  permettre  «u 
tireur  Malliiot  de  réaliser  un  emprunt,  (ju'ila  ont  endossé. 
Comme  tels  donneurs  d'aval,  les  Défendeurs  sont  responsables 
comme  le  tireur  Malliiot,  n'ayant  ])as  d'autres  exceptions  que 
les  siennes.  Il  est  hors  de  doute  (|ue  cette  action  serait  bien 
fondée,  .-.i  elle  était  ju'i.se  contre  la  suceession  de  Malliiot.  La 
respon.sabilité  du  tireur  d'un  chèque  dure,  en  effet»,  tant  (pie  la 
|>re.sciij)tiou  n'est  pas  acfpiise,  à  moins,  bien  entendu,  que  le 
défaut  dt,'  piV'.sentation  ne  lui  ait  causé  un  dommaj^fe  réel,  connue 
dans  le  cas  de  la  faillite  de  la  banque  où  il  aurait  eu  les  fonds 
nécessaires.  La  responsabilité  des  Défendeurs  étant  la  même 
que  celle  de  Malliiot,  la  présente  action  est  donc  bien  fondée, 
et  jutrenieiit  doit  intervenir  en  faveur  des  Demandeurs. 

"  The  Court  considerin<^  tliat  Défendants  hâve  put  tlieir 
si^'nature  un  the  back  of  the  chèque  for  the  purpose  of  praran- 
teein<;  par  arnl  the  payment  of  the  same  ;  considerinj;"  that, 
as  sucli  ilounciirs  </'.-  d  of  the  drawer,  Malliiot,  Défendants 
were  not  entitled  to  .aiy  pre.sentment,  protest,  nor  notice  of 
protest,  doth  condemn  Défendants  joip.tly  and  severally  to 
pay,  kr.,  lieiiiif  the  amouiit  of  a  certain  clie«pie,  date(l  Montréal, 
l.')tli  Keltruarv,  1S()4,  made  and  drawn  bv  J.  K.  Malhint,  pay- 
aille  to  bearer,  addressed  to  the  cashier  of  the  Hank  Jac(pies- 
Cartier,  and  upoii  the  back  of  wliieh  elie(|Ue  Défendants 
placed  and  wrote  the  nanie  of  their  tirm,  MacDoUf^all  and 
Davidson,  as  «uch  security,  and  wliich  checpie  was,  afterwai'd», 
by  Malliiot  delivired  to  l'IaintiHs,  who  are  and  were  the 
bearers  thereof,  &e."  (12  ./..  ]).  'lill) 

(îlltol'AKl),  avocat  des  Demandeurs. 

UoSEet  RlTCHIE,  avoctttsdes  Défendeurs. 


ENQUETE. 

Sri'EItloi!  ('(MUT,  Montréal,  .Sth  October,  bSCiS. 
Coraia  Toukante,  .1. 

Kou.svrii  et  til.  f.s.  (..'iiAiii.Kiiois,  (iiid  KdKsvm  il  (d.,  l'IaintiH's 
en  (juvavt'w,  and  Lei'EHVKE,  Défendant  en  (janintic  and 
interveniny;  party. 

.).  O.  .Inscîpli  wiis  mult^r  examinatioii  as  u  witiicss  lu  llie  cause,  pro- 
diuîcil  by  liis  client  l.eft'livre,  intt'rvcnin^î  party.  A  (inostini  was  put  to 
liini,  in  (niss-exuiiiination,  as  to  wliat  liad  passed  between  hini  and 
liiH  client  <in  un  occaision  and  in  reforenco  to  a  niutter  not  arising  unt  of 
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tlie  examination-ir-cliii'f.  The  question  being  objected  to  by  tlie  witness, 
H8  tendiiig  lo  «liaw  from  hiin  what  liad  been  coniniiinirated  to  him  jiro- 
fessionally,  and  not  arising  ont  of  tbo  exainination-in-diiel",  tlio  objec- 
tion was  nialniained  bv  tlie  Conrt,  citiny  1  Taylor,  Evidence,  p.  706, 
§849.  (12  7.,  p.  2(14.) 

J.  A.  Peukins,  for  Plaintiff. 
P.  S.  CoYLE,  for  Défendant. 
J.  O.  J(JSEPH,  for  intervening  party. 
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DEPOT  EN  REVISION. 

CoUU  SUI'KKIEUKE  EN  REVISION, 

Montréal,  23  novenihre  IS(IÎ). 

Coram  MoxuEi.ET,  J.,  Beuthelot,  J.,  Mack.w,  J. 

FoR-sYTH  et  al.  vs.  Chaule  mois. 

Jugé:  Qne  dans  nne  action  iiypotiu'caire  dont  le  montant  n'excède 
pas  $400.00,  le  dépôt  recpiis  snr  l'insoription  ponr  revision  n'est  qne  de 
$20.00.  (1) 

Le  22  novembre  1806,  les  Detnantleurs  firent  motion  que 
l'inscription  pour  revision  produite  par  le  Défendeur  soit 
rayée,  parce  (pie  la  pré.sente  action  est  une  action  réelle, 
savoir,  en  déclaration  d'hypothèque,  ainsi  que  le  jugenient 
final  rendu,  et  (ju'à  raison  de  cette  action,  le  Défendeur,  pour 
obtenir  la  revision,  était  tenu  de  faire  un  dépôt  de  !!i'40.()0,  tel 
que  requis  par  la  loi. 

PerCiuiam:  L'action  hypothé'caire  est  une  action  mixte  ; 
ce  n'est  pas  une  action  réelle  dans  le  sens  îles  dispositions  de 
l'article  497  du  Code  de  procédure  civile.  Motion  rejetée. 
(13  J.,  p.  32H.) 

Joseph,  avocat  des  Demandeurs. 

Bauxard  et  PA(iNUElA),  avocats  du  Défendeur. 

(r,  V.  art.  497  C.  1'.  C. 
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ACTION.  Ce  n'est  pas  nu  nom  qu'on  lui  donne.ni  aux  ternies  dans 
Irstpiels  on  conclut  que  l'on  reconnaît  l'action  ;  mais  c'est 
litins  les  ett'ets  q«i'elle  est  destinée  à  produire.  (Johnstone 
et  (il.  et  (  'ovnoÙii,  C  B.  K.,  Montréal,  8  septembre  1869, 

opinion  de  Lor.\nokk,  .T.,  17  R.  .1.  R.  Q.,  p.  20.8) 

"  EN  BOHNAOK:— 17rf(  Pkksciui'tion. 
"  EN  DOMMAGES  TOUR  DIFFAMATION.  Le  Défendeur 
I)fcut,en  réponse  à  ui;e  action  en  dommages  ]H)ur  injures 
verbales,  plaider  spécialement  que  tout  ce  qu'il  a  pu  dire 
au  sujet  du  Demandeur,  dillcre  de  ce  qu'il  eut  allégué 
avoir  <lit  par  la  déclaration  et  (pie  tout  ce  oui  sera  pro«i- 
vé  qu'il  a  pu  dire  est  vrai.  (Detifle  \s.  Jieaudry,C.8., 
Montréal,  28  avril  1868,  BKUrriKiOT,  .T.,  12  J.,  p.  221, et  17 

R.  .1.  R.  Q.,  p.  457.) 

"      EN  DOMMAGES  POURSEDIKTION  AVE(^  PROMESSE 

DE  MARIAGF^:— r/(/c  I'ension  Puovisoire. 
"  HYPOTHÉCAIRE.  L'action  hypothécaire  est  une  action 
mixte;  ce  n'e«t  pas  une  action  réelle  dans  le  sens  des 
dispositions  de  l'art.  4',)7  C.P.C.  {Forfyth  et  al.  vs.  Cliarle- 
hoiK,  C.  S.,  Montréal,  23  novembre  18<>9,  Mondei.et,  .L, 
BEimiEi.oT, .1  ,  et  Mackav,J.,  13  J.,p.328,etl7  R.  J.R.Q., 

p.  516.) 

"      H  Y  POTH  ECA  IRE  :—  Viil<'  DÉinVr  en  uevision. 
"      ENTRE  LOCATEUR  ET   LOCATAIRE:— FiV/e  Inscrip- 
tion EN  Révision. 
"      MIXTE  : — Ville  Action  IIycothécaiuk. 
"      EN  NULLITÉ  DE  MARIAGE:— F.rf»'  Mariaok. 
"      PEHSONNELLF::— Fitfr  Compétence. 
"       PÉTITO I  RE  :—  Vi<le  Possession. 
"       RÉDHIBITOIRE  :—  Vide  Vente. 
"      RÉELLE:— FiWc  AcrioN  IIvi'oTiiÉcAiRE. 
ACTIONNAIRE:—    "    Compensation. 

ADMISSION  A  CAUTION.  Le  prévenu,  accusé  de  délit  et  qui  a 
subi  deu.x  proccs  pur  jury  dans  lesquels  il  n'y  a  pus 
eu  lie  verdict,  A  raison  du  désaccord  des  jurés,  a  droit 
d'ctre  admis  à  caution,  sur  demande  A  cet  ellet,  quoi- 
(|uc  le  juge  présidant  les  assises  j)endant  ces  deux  pro- 
cès, ait  donné  ordre  que  le  prévenu  subisse  un  nou- 
veau procè."  sans  pouvoir  être  admis  i\  caution.  S.  R.C. 
de  ISÔ!»,  ch.  lO'J,  s.  ry7;  arts.  (i(tl,  602.  ()(I3  et  604  Ct^le 
Crim.(/v.c /)(ij7e  lilos.wm,  C.B.R.,  Québec,  20  Décembre, 
1860,  DrvAi.,.I.enC.,  Ayi.win,.!.,  «itwjdtJif,  Merei)itii,,I. 
DuiMMONo,  .T.,  et  Monoei.et,  .1.,  f/M«■dfn^  10  .1.,  p.  4(»; 
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I  L.C.L.,1.,  p.  88;  15  R  J.R.Q.,  p.  31>1,  et  17  R.  J.  R.  q., 
p.  L'6.) 

AKFID.WIT  :-  Vi(l>'  Cai'ias. 
:—    "    Rhx^Bi.. 
"  : —    "    Saisik  avant  .hormknt  en  main  tikkck. 

A.IOURNKMKNT  D'UNK  ASSKMI'.LKE  DES  ("REANCIKirS 
D'UN  FAILLI.  Une  asseinhlt-e  des  oivaiiciors  d'iiii 
failli  |ient  être  légalement  ajournée  à  nue  date  iilté- 
rienre,  .sans  ((u'il  soit  nécessaire  de  renoiiveler  les  an- 
nonceH  et  les  avis  tvvi^tés  par  la  loi.  (Allaire  de  Mur- 
farliiih'  cl  al.,  faillis,  C.S.,  Montréal, .'!()  Heptend)re  ISliS, 
ToKKANTK,  .1.,  12  .T.,  p.  241,  et  17  H.J.K.ti.,  p.  4!»1.) 

A  M  KN  DE.M  KNT  -.—  Vld,'  AssioNArioN. 

Al'I'EL.  i/api)el  d'un  jn;.'ement,  rendu  dans  une  cause  sur  billet, 
dans  laipielle  le  signataire  a  plaidé  qu'il  n'avait  re(;u 
aucune  valeur  pour  le  billet,  et  l'endosseur  (pie  sa  si- 
jrnature  avait  été  contrefaite,  institué  au  ninyen  d'un 
seul  bref,  (^st  l<'^al,  et  les  parties,  si  1.'.  cas  y  éclu^t, 
peuvent  fournir  leurs  i:riefsséparéinent(ait.l  l'-'l  ''.I '.('.). 
(S]n/iiiaii  it  ol.  et  l'oliid(ivx,{'.  \i.  R.,  Montréal,  .">  sep- 
teinlire  18()8,  ('.\noN,  .1.,  Drimmosh,  .1.,  Haixii.ky,  J.,  et 
MoNK,  J.,  12.1.,p.  227,  et  17  K..I.R.Q.,  p.  47:i.) 

Al'I'EL  :—yi<le  IbîKK  i.'Ekkkik. 

AU  CONSEIL  l'RIVÉ.  11  n'y  a  pas  lieu  à  appeler  au 
conseil  privé  d'un  jiijrement  de  la  cour  d'apiM'l  décla- 
rant (ju'il  n'y  a  pas  lieu  i\  un  bref  d'erreur  d'un  jul'c- 
ment  condamnant  une  iiersomie  tl  l'amende  [Minr  mé- 
pris de  cour.  (La  linnc  vs.  Jimii!<(iij,V.  M.  R.  en  appel, 
^lontréal,  7  murs  18()7,  DrvAi.,  .1.  en  ('.,  Avi.win,  .1., 
huuMMONi),  J.,  lîadjîlev,  .1.,  et  Mondki.kt,  .1., '/('w'/oi/, 

II  .1.,  p.  l.V.'  et  158;  2  L.C'.L.J.,  p.  231,  24(i  et  2(i7;  l")  .1., 
p.  17,  et  17  H..Lll.ti,  p.  85)  

"  AU  CONSEIL  PRIVE.  Il  n'y  a  pas  lieu  d'appeler  au 
Conseil  Privé  d'un  jufiement  de  la  Cour  d'Ap|iel,  n'Cn- 
sant  au  Procureur-Oénéral  le  droit  dediscontiinierdes 
procédures  jionr  mépris  de  Cour  commcncé«'s  par  le 
tribunal  pmprio  mo/?x  i art.  1178  C. P.C.).  {Lu  lirhu  \n. 
Rammi/,C.B.  R.  en  Appel,  Montréal,  7  mars  lS(i7,  Div  ai., 
J.,  Ayi.win,  .1.,  Dui'MMoxi),  .L,  IVmxii.ky,  .L,  Monuki-kt, 
J., (//>/(/< r/,  11  .1.,  p.  152  et  158;  2  L.C.L..I.,  p.2.Sl,  24ti  et 
2(17;  15  .1.,  p.  17,  et  17  R..1.R.Q.,  p.  23) 

"  AU  CONSEIL  PRIVE.  Il  n'y  a  pas  lieu  d'appeler  au 

Conseil  Privé  d'un  jugement  de  la  Cour  d'.Apind,  ren- 
voyant une  récusation  faite  contre  un  des  jujres  de  la 
Cour,  parce  que  ce  jii)»e  siéj^eait  en  R|)pel  à  l'audition 
d'un  bref  d'erreur  pris  l'onln^  unedécisnm  rendue  par 
lui,  condanmant  jjonr  mépris  de  cour  une  personne  (pii 
avait  insult'»  ce  .iu<re  (art.  117SC. P.C.).  \Lii  Jl.hif  vs. 
lidiiiKii//,  C.B.  R.  en  Ap|>el,  Montréal,  7  mars  18()7,  \)v- 
VAi,,  ,1.  en  C,  Avi.wix,  .L,  Puimmond,  .1  ,  HAOdi.Kv,  .1.. 
et  MoNnKi.KT,.!.,  (ii»mihvl,  11  .1.,  |).  152  et  158;  2  L.(  '.L  .L, 
p.  2:n,  24(1  et  2<i7  ;  15  .1.,  p.  17,  et  17  R..^.H.(^,  i).  20.  .... 

"  AUCONSEIi,  PRIVE    La  sectiim  4  du  cliapitre  41  des 

Statuts  Imp'riau.x  de  18:13,  3  et  4  (iuil.  IV,  qni  a  pour 
titre  "  Un  acte  pour  la  meilleure  administration  de  la 
justii-e  dans  le  conseil  privé  de  Sa  Majesté"  est  eu  ces 
termes:  "Usera  loisible  à  Sa  Majest-'  de  réf.rer  au- 
dit comité  judiciaire,  pour  auilition  et  con-'idénition, 
toutes  autres  matières  tiuelconipies,  (pie  Sa  Majest '■ 
jujrera  à  propos,  et  tel  comité  les  entendra  et  consi- 
ilèrera  et  avisera  Sa  .Majesté  sur  icelle  de  la  maidcre 
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susdite."  Ka  Majestt^  |WMit  on  vertn  do  ces  disixisitiniis 
référer  audit  comité  judiciaire,  pour  être  considéré  par 
lui,  un  .iiifîonient  de  la  Cour  (l'A|)[)el  du  Bas  Canada 
déclarant  qu'il  n'y  a  pas  lieu  il  \\u  bref  d'erreur  d'nn 
jujremont  condamnant  une  (lersonne  A  l'amende  ptmr 
mépris  de  cour  et,  sur  telle  référence,  le  comité  judi- 
ciaire lient  déclarer  qu'il  est  d'opinion  <|UO  le  jup'- 
nuMit  condamnant  pour  mépris  est  irn'jjulier  et  mal 
fondé,  et  recommamler  la  remise  de  l'amenile.  tl.a 
Rchit'.  vs.  Itiim^di/,  Conseil  l'rivé,  I^ondres,  24  février 
IMW,  11  .1.,  p.  lôL'et  15.S;  "J  L.(".L..l.,  p.  2:51,  21(1  et  L'<î7  ; 
15  .1.,  p.  17  ;  7  Moore's  P.C.,  N.S.,  p.  --'((S.et  17  K..I.R.(i., 
p.  5.1 

AURKSTATION  :— l'/rf.  Cacias. 

ART.  ISHtS  ce.:— 17(/«  Tnïkkpkétation. 
"      1(12  COUT.  DE  PARIS:— F;»//'  SAi8iK-(iA(iKUiK. 

ASSKiNATION.  T.orsqn'une  femme  mariée  e.«t  désifinée  comn\e 
veuve  dans  le  bref  d'assi<rnation  et  ([ue  la  siirnilica- 
tion  du  bref  et  de  la  déclaration  lui  est  faite,  en  en 
laissant  les  copies  au  mari,  (]iii  e.*t  aussi  poursuivi 
comme  exécuteur,  le  Demandeur,  après  une  e.xcepiion 
A  la  f'irnu^  faite  par  le  mari  et  la  fenuue,  invoquant 
l'irrcjfularité  de  l'assifruation  A  la  femme,  peut,  vu  (jue 
le  mari  est  en  cause  et  que;  la  sinniticiition  pour  sa 
femme  a  été  faite  à  lui,  obtenir  la  jxirmission  d'amen- 
der le  bref  et  la  déclnratifin,  de  u.anièro  à  désif^ner  la 
femme  comme  femnui  mariée  et  épouse  de  l'autre  l)é- 
fendeur,  et  ce  en  payant  les  frais  de  l'exception  à  la 
forme  (Art.  51!  et  07  C. P.C.).  (l'otindly  vs.  lionn,  rlllr  ,t 
ni.,  C.  8.,  Montréal,  ;^(i  avril  IHdO,  lîAnoi.KY,  .1.,  il  .1., 
p.  102,  et  17  R.,I.R.Q..  p.  (i!).) 

ASSRîNATION: — l'idc  Inscuii'tion  kn  iaix. 

ASSOCIÉ  :— T'((/c,SotMÉrr:. 

AUTHKNTIC^ITK  : — Vi<l<'  Mandat  d'Extuadition  nr  (iorvKiîNKru- 

(iÉNKUAI,. 

AUTORITÉ  DKS  LOIS.  Kn  ibèse  jrénérale,  une  loi  n'a  d'autorité 
(]ue  dans  les  limites  de  son  territoire  et  sur  les  per- 
sonnes (pii  s'y  trouvent.  Dans  ces  limites,  la  loi  du 
pays  récrit  tout,  leurs  biens,  leurs  contrats  et  leurs  droits 
personnels.  Son  autorité  est  souveraine,!  ar  le  (Iroit  de 
souveraineté  appartient  à  toutes  les  nations  dont  les 
lois  commandent  à  tous,  étraiv-'ers  et  réjrnicoles,  et 
n'obéissent  A  aucune  loi  étramière.  [.JoImMinu  it  ni.  et 
('onvolhi,  C.  Ji.  R.,  -Montréal,  opini(Ui  de  Louasokk,  .)., 

17  R..I.R.Q.,  p.  L'78.) 

.WAb.  Celui  qui  appose  sa  sijiuature  au  dos  d'nn  billet, au-dessus 
de  celh'  du  premier  endosseur  A  l'ordre  duipiel  le  l>illet 
est  fait,  doit  être  considéré  comme  caution  jiar  aval  et, 
corunie  tel,  respon>al>li!  snlidairement  et  conjointe- 
ment avec  le  souscripteur.  (Lnttnir  <l  al.  vt  (îanHiii  r 
it  ni.,  V.  H.  R.  (Ml  appel,  Moutri'al. '_'0  septembn^  ISdti, 
Di'VAi,  .1.  en  C.,  Avi.win,  .1.,  MKi!i;iirrii.  .1.,  et  .Monui:- 
i.Ki',  .1.,  conlirnutnt  le  jnnement  de  C.  S.,  filontréal,  lid 
avril  lst)4,  IJr.innKi.or' .1.,  17  R..I.R.g.,  p.  5()'J.) 

"  Celui  (pli  appose  sa  si«înatnre  au  dos  d'nn  liillet  ipii  n'est 
pas  fait  i\  son  ordre, se  porte  caution  par  aval  dti  soiis- 
l■rillt^^nr  et  est  re^poiisatde  solidairement  et  conjointe- 
ment avec  ce  dernier.  [HiUiiKjhnm  rt  ni.  vs.  Ihtririiiif 
til.,(\  B.  R.,  lÎKiii.  .1.  en  C.,  Pvkk,  .1.,  Roi. i, and,  .1.,  et 
(iAi.K,  .1,17  R.  .F.  R.  Q.,  p.  4!t!t.) 

"         l.'uval,  comme  reudossement,  est  une  e8|KVe  de  cautioii- 
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iifiment,  mais  ses  oHetHSont  plus  ('toiulns  qno  coiix  do 
l'eii(l()S8ei)U'nt;  il  j>roiiiiit,  de  plein  droit,  la  solidarili' 
otaHHUJetitt'clui  (lui  l'a  souscrit  il  toutoH  les  ol)li;iiitioiiH 
do  la  por.s()un(>  pour  (|ui  il  a  {-U''  donui'',  il  moins  ([uolos 
parties  n'aient  fait  uiu^  stipulation  contraira  .Sous  l'em- 
pire de  la  jurisiirudence  du  ISas-Canada,  le  défaut  de 
protêt  ne  libère  pas  le  donneur  d'aval  (pii  a  cautionné 
le  sousorij)teur  d'un  billet  il  ordre.  11  est  du  ressort  du 
jury  de  ditcriniiier  si  la  si^rnature  souscrite  an  dos 
d'un  billet  est  un  endosstunent  ordinaire, o\i  si  elle  y  a 
été  apposée  pour  aval,  l'iu»  motion  pour  nouveau  jiro- 
cès  ne  |KMit  être  re(;u(î  après  les  quatre  pn^miers  jours 
du  terme  enstiivant  Its  verdict  du  jury.  (Mcrritt  vs. 
l.iliiclt,  ('.S.,  ÏMontréal,  'l'y  mai  lS')!t,  l'>ritini:i.or,  .1.,  !>  1). 
'r!  M.  (".,  p.  ?>W,^;  ;!  .1.,  p.  '1H\,  et  17  lU.H.Q.,  p.  ÔOl.) 

AVAfi.  lia  sii^'uaturc*  sons  croix,  apposée  au  dos  d'ini  billet  (!ons- 
titu(!  iMi  aval  et  rend  responsable  celui  i^ui  l'y  a  appo- 
st'i^  {l'titlirii(nietiil.Hl'<iùi;(\^.,  (Juéb(>c,  11  lévrier 
1851,  IJowiCN,  .1.  en  C  ,  et  .Mk.ukdiïu,  .1.,  intirniant  le  ju- 
^'cnient<leC.('.,(iuébec,  mai  ISôO,  Duvai.,,!.,  1  i).T.r..('., 

]).  L'I't;  2  K..I.K.(J.,  p.  4(i7,et  17  K..I.I{.Q.,  p.r)01.) 

"  Le  donneur  d'aval  n'est  pasdécbargé  |)ar  le  défaut  (le  pro- 
têt du  billet.  {OiK'lli'ttc  vs.  V'((r/.:(v/«,C.  S.,  Montréal,  11 
juin  1S5(»,  I).\v,  .1.,  et  SMrrii,  ,(.,  l'.D.T.M.,  p.  (i!»  ;  2  H.J. 

U.(,i.,  p.  :!()7,  et  17  K..l.K.(i.,  p.  500.) 

"  L'eufia^ement  par  aval  est  uneiiu'.stion  dedroit  et  défait 
tout  il  la  fois,  et  peut-être  plus  <le  droit  que  de  fait. 
L'aval  peut  être  stipulé  sur  tout  elletde  commerce,  sur 
un  clièquc*  comme  sur  un  billet.  Celui  (pii  a  (endossé  eu 
blanc  un  clièijue  payable  au  porteur  •généralement  (it 
li\  ré  par  le  tireur  il  un  tiers,  pour  valeur  revue,  est  un 
doniuMir  d'aval  et  non  un  en(loss(>ur.  Le  donneur  d'a- 
val n'a  droit  i\  aiu-une  dili^'ence  et  n'a  pas  d'autre  e.\- 
cei)tion  que  ceile  de  la  [lersonne  (pi'il  a  cautionnée, 
leurs  obliirations  étant  solidaires.  Le  tireur  d'un 
chèinm  est  resj)onsable  jus(|nil  ce  qu'il  ait  acquis  la 
prescription  et  n'a  droit  à  aucune  dilijrence,  pas  mênui 
celle  lie  la  pré.sentatiou,  t\  moins  (jn'il  ne  prouve,  (jue  ci; 
défaut  (1(;  dilisience  lui  ait  causé  dtvs  domnia}xes,  commis 
dans  le  cas  de  faillite  de  la  baïuiue  où  il  aurait  eu  des 
fonds.  (  l'ralt  il  al.  vs.  Murlhiuiinll  il  ni.,  (  '.S.,  ISlontréal, 
5  mars  LS08,  Mosk,  .1.,  11.'  .1.,  p".  2-1:5,  et  17  II.  .1.  U.  (l., 

p.  403.) 

"  Toutii  sijriiiiture,  apposée  au  bas  d'un  billet  qui  n'est  pas 
fait  il  l'ordre  de  celui  (lui  l'a  souscrite  et  autre  que  celle 
du  souscripteur  du  billet,  constitue  un  aval,  {ynrhoinie 
vs.  'J'élriviill,  ('.(".,  Sdhil-Jiiiii,  12  nuirs  18(i;>,  Loiiamikh, 
.l.,OJ.,p.  80;  14  R.,LH.(.2.,  p.  170,  et  17  K.J.H.li.,  p.502. 

AVKV  -.—  Vldr  l'KiavK. 

AVOCAT.  li'av(K!at  n'a  pas  droit  il  une  retenue  contre  scm  client, 
en  sus  des  honoraires  lixés  par  le  tarif,  et  comme 
ijUimUDii  iiiiriiit.  Il  doit  établir  une  con\ention  il  (!et 
»'li'et.  {(îriiiKinl  sa.  lliirr(y>iijlin,C.l^.\i.,  Montréal,  8  juin 
1807,  IM'VAi.,  .T.,  Diu'MMoNi),  .L,  ilissiilrnl,  lîAn<ii.iov,  .1.. 
et  MoNDKi.KT,  .1.  A.,  11  .T.,  p.  275  ;  ',]  L.  C.  L.  .T.,  p.  85,  et 
17  H.  .1.  H.  Q.,  p.  l(>3.i  Le  tarif  réj.ridior,  fait  parles 
])raticiens  dans  les  cours,  n'établit  pas  les  honoraires 
entre  l'avocat  et  le  client.  Le  procureur  (<(//or»<i/)  a 
droit  d'action  pour  ses  frais  et  déboursés.  Le  droit  ro- 
nuiin  refusait  à  l'avocat  le  droit  de  poursuivre  son 
client  pour  ses  honoraires.     Kn  Angleterre,  où  on  a 
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consorvi''  lu  dietinctioi»  entro  les  jjrofessioiis  de  proovi- 
renr  (((//«r//r//), ot(l'uv()ciit(ro»«w7),  l'av()ciit(ro?/«»(7)  n'a 
pas  droit  d'action  |)oiir  dt«  lionorairns.  En  l'ranco,  il 
était  de  rC'gle,  an  j)arlenieiit  de  l'nriH,  i\w  tout  avocat, 
()ni  demandait  des  iionoiaires  en  justice,  encourrait, 
■ipmfaclo,  sa  radiatifni  du  tableiin,  et,  s'il  voulait  user 
(le  cette  action,  il  fallait  (|u'il  abandonne  lu  ])rofes8ioii. 
(^etto  tradition  s'est  invariablement  maintenue  an  bar- 
reau de  Paris.  Kn  France,  aujourd'hui,  lorH(|u'un  avo- 
cat veut  poursuivre  pour  ses  honorain^s,  il  réfère  sa 
deniiindt»  à  lu  corporation  dti  barreau,  tpii,  si  elle  le 
jufie  il  propos,  fait  poursuivre  par  un  de  ses  membres. 
Dans  cette  province,  les  frais  d'un  procîis  sont,  dans 
tons  les  cas,  accordés  il  la  partie  qui  réussit  avec  dis- 
traction à  .son  procureur,  s'il  l'a  demande;  mais  le 
montant  des  frais  est  celui  fixé  i)ar  hi  tard'.  Ijadidi- 
culte,  résultant  de  l'absence  d'un  taux  de  rémunéra- 
tion, fixé  par  le  tarif,  entre  le  client  et  le  procureur, 
est  fîénéraleinent  rencoi.tréf»  j)ar  une  taxation  fuite, 
de  consentement,  coid'ornie  au  taux  du  tarif,  mais  (jui 
ne  s'étend  pas  aux  retenues  ou  aux  honoraires  des 
avot'ats.  ISIais,  même  eu  admettant  le  droit  d'action, 
la  nature  et  l'étendue  des  services  rendus  et  leur  va- 
leur doivent  être  létralement  constatées,  parce  (]ue  le 
<lroit  de  jiouryuvre  n'em])éche  pas  l'aj>plication  des 
princij)es  létraux,  'juant  iV  la  valeur  des  services  de  l'a- 
vocat, et  n'autorisM  pas  un  jugement  sans  une  preuve 
léjiale.  Une  retenues  pour  un  montant  excédant  celui 
«jui  jieut  faire  l'objet  d'une  preuve  testimoniale,  ne 
peut  être  prouvée  par  témoins.  Il  faut  prouver,  par 
écrit  ou  par  des  aveux,  les  |)romc8ses  du  client  de 
payer  celte  retenue  ;  ou  i)ent  être  pourrait-elle  être  re- 
filée par  le  tributuil,  vu  appréciant  la  valeur  des  ser- 
vices rendus  par  l'exanien  du  dossier,  et  en  comparant 
la  valeur  de  ces  services,  pour  lesquels  la  législature 
n'a  pas  pourvu,  il  la  valeur  de  services  8end)lables 
pour  lesquels  elle  a  pourvu.  Mais  le  tribunal  ne  [>eut 
accorder  des  honoraires  en  dehors  du  tarif,  en  se  ba- 
sant sur  des  appréciations  d'avocats  entendus  comme 
témoins,  sans  constater  liu-méme,  par  l'examen  du 
dossier,  les  services  (pii  nnt  été  rendus.  La  Cour  ne 
peut  déterminer  la  valeur  des  constdtations  du  client 
avet'  son  avocat,  ou  de  l'avocat  avec  un  autre  conseil. 
(A/o/i,  opinion  de  Baikh.ky,  .1.) 
A \'0(  "AT  :—  1 7(/c  I'uki; v  e. 
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iîAl  Ij.  Lorsciu'un  bail,  fait  pour  une  année,  est  continué  juiur  une 
antre  amiée  par  taciii!  recondtiction,  le  lucatairo  n'est 
pas  oblijré,  à  la  lin  de  la  dernière  année,  pour  mettre 
(in  à  ce  bail,  de  signifier  conjxé  au  locateur,  avec  un 
délai  de  trois  mois;  ce  bail  se  trouvant,  par  la  loi.  ter- 
miné à  la  lin  <\v  l'année  de  la  reconduction  (art  Ui^û 
(".  C).  {L(itl<niimc  vs.  Fitnuil,  C.  (',,  Montréal,  ;50  avril 
lS«(i,  JiAn(i'i,Kv,  .1.,  11  .1.,  p.  288  ;  4  L.  C.  L.  .1.,  p  42,  et 
17  il.  .1.  K.  Q.,  p.  LSI) , 

liANC^UK.  L'escompte  d'un  billet  pronussoiro  de  $H)0(l  fait  en 
l8(i;j  par  une  banque,  cette  dernière  payant,  en  ymn- 
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hiirkK  (iinêrirniiix  ))rix  au  pair,  1r  soiniue  port<''((  un  V>ill('t 
iiioiiiH  1(^  taox  <lVH('(inipie  onliniiiro  ot  (Irdiictinii  faite, 
»Mi  oiitrt»,  il'iinH  l'onmiiHHioM  i\o  $10  (niVllefliaiK'o  ixmr 
HH  iK^doiiiniajîcr  iIoh  (l(''raii>r«inciitM  ipie  lui  auniicut 
caiiMf'îH  (l«8  rniionvtilloineiit*  ant^^rituirH.  ii'cist  piis  «Mita- 
rlii'  d'iisun'.  (Hmiiinf  dru  Cnitonsdi'  l'Kul  et  lluiiiphiiii 
it  ni.,  {'.  U.  K.  Hii  appel,    Montréal,  U  m'ptoinbri'  l.S(iK, 

DiVAI.,  .I.»M»('.,  ('aIU»\,.1.,  Dm  MMONl),.l.,l't  liAridl.KY,.!., 

iiifirnKint  It^  jnf;«nif'iit  <\\\('.  S.  U.,  Moiitrôal,  2!»i>(;t()lini 
l.S()7,  MONDKI.KT,  J.,  HKurnKinr,  .1.,  MONK.,  .1.,  (pli 
avaient  (•(inlîrnié  l«  jiiiri^nmnt  df  ('.  S.,  Sliorljrookt", 
SiioKT.  .1..  l-.M.,  p.  187  ;  15.1.,  p  iri(i,  et  17  l{.  .1.  K.  (.1, 
p.  :tH:{) 

l'.ANtiUKKOlîTK  :  -K((/.'  IhmTHKijiiK. 

ISIliLK/r  l'IlOMIisS  »IUIv  Dans  une  action  contre  le  Honscripteiir 
d'un  liiliet  i\  ordre,  paynl>le  en  nn  lieu  iiidi'iu»',  il  n'est 
pas  nécessaire  de  prouver  (pi'à  l'cclicaiice  deniandt*  de 
paiement  en  i\  éti'  faite  audit  lien.  Dans  le  cas  où  la 
oroviHion  He  trouvait  au  lieu  indit|Hé  pour  payer  h>. 
nillet  (pu  n'a  pas  ('te  prtWntt''  pour  paiement,  c'est  au 
soiiHcriptenr  i\  prouver  (pie  c(!tte  provision  avait  (''t('' 
faite  et  il  (ui  faire  un  moyen  de  d(''fense  ou  d'exception 
A  ruclion  ilu  créancier  (uintre  le(|HtM  il  inv(i(pic  la  dé- 
cliéancH  faute  d'avoir  préalal)lement  domamlé  le  /)aie- 
nient  du  hiliet  au  !iou  indiipié.  (  .l/oioW  et  I>nu\i,  V.  H. 
i;.  en  a(iiiei,  Montréal,  10  octolne  18')»,  LAroNTAiNi:,  .1. 
en  ('.,  I'ankt,  .1.,  et  Avi.win,  .1.,  intirmant  le  jiifr«Mn('nt 
de  ('.  iS.,  Montréal,  1!»  avril  IH.Mt,  ipii  avait  contirnié  le 
iu^'emeiitde  (".('.,  Montn'ut.  'M\  novembre  1862,  4  J).  T. 

■|{.  C,  p.  :ws,  ,,t  17  U.  .1.  It.  <^,  p.  ftOS) 

"  l,a  s(>ction  fi  du  (diap.  lîdes  OnlonnanceH  du  >»ouverneur 
t^t  du  (Conseil  Législatif  de  la  province  do  Québec  de 
1777,  (ieorjre  III.  intitulé:  '•  (Irlonnancc^  (pii  fixe  les 
(lommiijittH  sur  les  lettres  de  cliant?e  protest,('es  et  le 
prix  des  intérétw  dans  la  proviiuîe  de  Québec,"  si^  lisait 
comiiuï  suit  :  "  I  >ii  jour  et  après  la  imblication  dt*  ccitle 
ordonnance,  il  sera  permis  do  passer,  dire(!teintMit  on 
iiidirect<wnent,  dans  tous  contrats  pour  om|)runts  d'ar- 
^rent,  d»^  marcliandises  mi  autres  elfets  (luelcoïKjues, 
une  demeuie  de  six  potir  cent  par  an,  sur  cent  livres 
au-dessus  de  la  valeur,  et  sur  ce  pied  pour  plus 
praïuU*  ou  moindre  soiuim'oii  valeur,  et  p.our  plus  lonjr 
ou  plus  court  temps,  ladite  demeure  sera  accordé»  et 
per(,'ue  dans  tous  les  cas  où  les  parties  coiiviondrout 
cr(Mi  |)ayer  ;  et  tous  coulrats,  ohlinatioiis  ou  conven- 
tions (|uelci>nipi('s,  sur  lesipnds  ou  par  lesipiels,  nii»^ 
plus  forte  demcun^  serait  coiiV(Mni(ï  f)ii  prélevée,  sis 
ronl  totalenuMit  mds.  Kl  tons  particuliers  (jui  pren- 
dront directement  on  indirectement,  a('C(î|)teront  ou 
recevront  une  }>lus  forte  demeure,  encounont  poiu' 
dcMpit^  contravention  une  amende  du  triple  de  la 
somme  d'artzent,  d(^  la  valeur  des  marclian(lis(>s  on 
autres  vahMirs  (iuelc()n(|uus,  (|ni  sera  poursuivie  par 
action  de  dettes  dans  auciiim  des  ("ours  des  Plai- 
doyers communs  (Ml  cetic*  province  La  moitiédc  t(dlo 
amende  apparti(Midra  i\  Na  Majtisié,  et  l'autn^  iiioi- 
I  é  il  celui  (pli  en  fera  la  poursuite."  Il  a  été  jutré 
(pi'on  ne  peut  plaider  et  prouver,  comme  défens»^ 
aune  poursuite  sur  un  bilU^t  proiiiissoin^,  une  con- 
vention collatérale  par  hupielle  les  termes  du  bill<*t 
seraient  cbMn'i''s.  c>m!iii'  par  e\emple  si   l'on  voulait 
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|iri»iiv»'r  <|iril  fnt  niiivtMUMHUi  le  bill«(l  m«  Mirait  puyt' 
t|ii(i  loïKiiiic  If  iiroiin'ttciir  1 1  !»•  porlciir  aiiiiiit'iit  nV'l'' 
Unir  f(iiii|iU(.  Iliiaii8-i  de'' jiii{<',  soih  ct-H  tlisiKisilions 
(lo  ronlonnaiico  17  (i<M;.  III,  (|iriiii  t'(iiuiiier<;ant  <mi 
l>iiii<|uier  i|ui  faixiiit  iIoh  avaiici^H  de  iiian'iiaïKiiM-^.  ar- 
>.'()iils  cl  aiiti'CH  va!«MirH  ni'jruciahli'H  t1  un  autre  cinn- 
ihcrvant,  r-iiiv'int  iju'il  on  rtail  nM|iiiH  lU'.  Iciii|ks  h  :^ltr(^ 
])i>iii'  l'aiiliM'  <l:iim  hoii  coiiiini'rrc,  rccivaiit  <mi  K'iniir 
lU'H  produite  «le  la  iiniviiict'  8ii|)(''rit'iin',  dt'"  IraiiNpcrts 
(U-  vuiHhnaiix  »'t  liar;jc»,il('M  paifiiioiit^  »'ii  ar^'ciil  ft  va- 
It'urs  iit';;(icialp|('!«,  pouvait  cliarL'^r  mit-  ciiiiiiiiiHHioii  tl<» 
(•iiii|  par  ctMit  Hur  SI'-  a  vaincs,  (|iuiii(l  le  ut' là  leur  n'avait 
l)uii>l  (le  t'uiid!- à  son  cn'dii.ct,  d<' pins,  l'intérrl  du  ji>nr 
i|U(*  cliaijia-  item  de  son  roniptc  l'taii  <ln,  vl  ipui  la  <'<ini- 
niisHion  (in  paritil  cas  nVtait  pas  UNniairc,  mais  était 
nsiti'o  ('(ininm  n''iniin<''ratiiin  pimr  ucstum  d'allairrs. 
(l'u/liirk  it  (il.,   Apptdants,  et    llnulliiirii,  Intini'',  tnn- 


8i'il  l'rivt'', 


cl    I  IV'vrii'r  \h:ù' 


I».  T,  U.C.,  p,  171 


MiH.rc's  VA'.  Hop.,  p.  2'_'7,  ta  17  K..I.U.Q.,  p.  llôOct  IISS.) 
HM.liKT  ri{(iMISS(l|lîK  Cin.ii.m'nn  hilli'tsoit  payaldt- tm  ini  lien 
di'tcrniini',  il  n'»'-t  jias  iu''ii',"sairfd'«n  taii'da  dcniaiidc 
d«'  paicnit'nl  A  tclni  iini  l'a  H<insiril.  La  prt'iivndi! 
l'abscncd  de  tiinds  an  lion  dn  paiement  dispense  (U\ 
taire  preuve  d'une   deinandt^    pr/'alalde  de  paiemtMit. 


e  paiement    ita 


l'tiel  ('(iiii-tilne   un  altandoii  de   toute 


elijection  à  raison  du  dt'tant  d'une  demande  de  paie- 
ment, (liici  vs.  Boiihi-  il  II/.,  ('.  S  ,  Montréal,  L'd  a>ril 
IM,"):».  1)av,  .1.,  \'.\Mi;i  SON',  .1..  et  Mo\iii:i.i;r,  .1.,  iIIhkiiIi  ut, 
4  |{.  .1.  1{.  t^,  p.  'SA  ;  :t  I).  T.  M.  (•  ,  p.  :i(l),  et  17  1!.  .1.  U. 


y 


j: 


.")(«.). 


Av. M. 
Pl.All 


11  tV  KK. 


:-    "     ruKi'vi:. 
r.( H{NA< iK ■.~\'iil.   l'uKMUii-rioN. 
IIUKI'  D'KlvHr.lK.  Il  n'y  a  pas  lieu  au  bref  d'erreur  pour  n(v 


iser 


un  jii^<un<<nt  d'un  Irilmiial  île  pn;inière  instance,  con- 
damnant une  |)ersonne  à  l'ainende  )Miur  mépris  de 
cour.  (/.('  liihii  vs.  JiiiviKiiii,  ('.  1>.  h.,  en  appel,  Mont- 
réal, 7  mars  1S()7,    l)i  v.M,  .1.  en  ('.,   A\i.\vis,  .1.,  huiM- 

dissident).    I.e 
iti 


MoM).  .1.,  JVmicii.kv,  .l.,et  .Mosi)ia,i;i . 


l.iefd' 


)iet  (leireiir  iniplii|Ue  l  e.vana'ii  et  la  coiiBuleraMoii.uoii 
seulement  des  di  fauls  de.  forme,  mais  aussi  des  défauts 
de  fond  i|ui  apparaissent  an  dossier,  ou,  en  d'autres 
termes,  ipii  apparaissent  dans  le  ju^ztwneiit,  ou  dans  les 
antres  piè.'es  du  du  dns-ier.  l,orsi|iie  la  cour  a  devant 
elle  la  preuve  d'un  mépris  d(<  cour  iM  ipui  rolfense 
e,--!  palpable,  il  n'est  |ias  nécessaire  d'i'Mianer  une  rèvde 
et  la  ciindamnation  pour  mépris  de  cour  |)eiit  avoir  lieu 
dti  suite.  Il  finit  mut  ivj:le  lorsipi'il  y  a  lieu  de  faire  la 
preuve  des  faits  constilnant  le  mépris.  La  dé  laratioii 
décelai  (|ni,  dans  un  éerit,  se  rend  coiipaldi' de  mé- 
pris de  cour  ipTil  n'a  pa-^  eu  l'intenlion  li'injuiier  la 
cnurou  le  juire,  ne  l'e.xemptP  pas  de  lit  punition,  .m  l'écrit 
est  vraiment  injurieux.  Les  tribnnaii.x  ont  le  droit 
d'ein|)i  isonner  pour  mépris.  Le  mé'pris  peut  avoir  lieu 
deviint  le  tribunal  ou  en  debors.  Le  jnj.'ei:ient  condam- 
nant pour  inépiis  de  cour  t-si  exécutoire  de  -nite.  Il 
n'y  a  pas  d'aiiiiel  pour  condainnatiou  du  im'pris  dt> 
cour;  et  il  n'y  a  pas  lieu  non  plus  au  n  rlim-nri.  {/ilnii, 

opinion  de  Iîahoi.kv,  .1.) 

l>'l''.L'lvl'',ll{.  l'n  bref  d'erreur,  émané  sur  la  permission  d'un 


.     -ta 

A 
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avocat,  substitut  du  procurour  géi\('ra\,  à  no  Hj/'cialo- 
iiKMit  antoiist'' par  co  (l(!riii«<r,  (pii  «Ht  sur  !»•  (xiint  de 
H'uliBOiit((r  do  la  provinco,  PHt  irréi;ulier,  v.o  brof  no  pou- 
vant ùtro  ('inant' quo  fur  lo  .//((<  (bi  procureur  (général 
bii-ni(^mo;  ce  dornior  ^'■tant,  par  Ha  cbar^o,  np^'cialo- 
niont  ohar)î(''  d'exorcor  la  prorogative  do  la  Couronno  «t 
no  pouvant  déléjfuor  ses  pouvoirs  iV  t:fit  tV'ird.  {Duiilnp 
VH.  La  Jii'iiii-,  ('.  H  U.  on  ivppol,  Moutrf^al,  9  juin  1867, 
DiiVAi-, .(.,  Avi.wtv,  .1.,  B.\n(ii,Kv,  J.,  Monhei.kt,  .T.  A., 
11  J.,p.271;2L.('.  L.  J.,  j),  57,  et  17  R.  .1.  K.  Q.,  p.  (i4.) 


F<.' 


CAPIAS.  DauH  nn  atlldavit  pour  capktt>,  il  n'est  pas  luVessaire  que 
le  (U''|)Osant  .jure  (|uo  le  WW^wHqwt  f^i  -inrmvnellemcnl 
endetté  au  Demandour,  s'il  fait  voir  autrement  une 
(lotte  pcrsoniiollo,  et  les  mots  "  que  le  Demandeur 
pourra  perdre  sa  dette  ou  éprouver  du  doinmaKO,'' 
tiennent  lieti  des  mots  "  peut  être  privé-  de  «on  recourn." 
(JéUmpKdit  vs.  Smilli,  ('.  S.,  (Juéboc,  13  octobre  1S57, 
MKRicniTii,  .1  ,  ÎSIoKiN,  J.,  et  l?An(ii,i:v,  .1.,  7  P.  T.  U.  ('., 

p.  42r>  ;  ô  H.  .1.  U.  Q.,  p.  ;m,  et  17  H.  J.  H.  (l,  p.  43:5) 

"  Il  n'est  \r,\s  nécessaire  d'allé^'ner  sprcifiquoment  dans  un 

atlidavit  pour  vitpioK  que,  sans  le  bénéfice  du  copvto, 
le  Demandeur  souffrira  des  dommanes  et  perdra  sa 
créance.  Le  pit  joint  à  l'atlidavit  sullit  |)()ur  justifier 
l'énnination  du  rnpian,  la  loi  n'iui|)osant  pas  au  De- 
mandeur la  nécessité  de  requérir  le  bref  sous  sermert. 
Il  n'est  pus  essentiel  que  le  Déposant,  dans  son  atlida- 
vit il  l'appui  d'un  ca/rias  pour  détériorations  commises 
sur  un  immeuble  qui  lui  est  liypotbéqué,  dise  (|ue  le 
IVfendeur  les  a  faites  de  propos  délibéré,  lorsqii'il  est 
évident  par  les  énoncés  de  1  atlidavit  que  ces  détério- 
rations n'ont  |iiis  eu  lieu  par  accident  ou  dans  le  cours 
réfrulier  des  cboses.  L'atlidavit  conteJiant  les  alléjia- 
tions  voulues  par  la  loi  fait  preuve  ;>rim(t/f/c/«',  ot  le 
Deunindeur  n'est  pus  tenu,  sur  déné<;ation  générale 
des  allégations  de  l'atlidavit  dans  tine  tlemande  on 
libération,  d'en  faire  d'autre  preuve.  Aux  termes  du 
^.  3  de  la  sec.  .'<  du  cb.  47  des  S.  R.  B.  C,  qui  décrète 
(pie:  "  Si,  sur  la  requête  sommaire  do  tel  Défendeur, 
les  raisons  mentionnées  dans  l'atlidavit  paraissent  in- 
sutlisantes  il  tout  juge  de  la  Cour  Supérieure,  ou  s'il 
est  prouvé  il  la  satisfaction  de  tel  juge  de  la  Cour  Su- 
périeure, siégeant  à  l'endroit  où  a  émané  le  bref  do 
capinn  ad  rcipoiidciidum,  que  les  allégations  en  l'affi- 
davit  sur  lequel  le  bref  a  été  obtenu  étaient  fausses  en 
tout  point  essentiel,  le  Défendeur  pourra  être  mis  en 
liberté  par  l'ordre  de  tel  juge,"  c'est  au  Défendeur  qu'il 
appartient  de  prouver  que  les  allégations  de  l'atlidavit 
sont  fausses.  Lorsqu'iui  immeuble,  qu'on  prétend 
avoir  été  détérioré,  a  été  vendu  en  justice,  postérieure- 
ment à  l'émission  d'un  ntpias  contre  celui  qui  en  était 
le  détenteur,  et  (]ue  le  créancier,  A  la  demande  duquel 
le  vapi(ii>  a  été  émis,  s'en  est  rendu  adjiulicataire  pour 
une  somme  moiuilre  cpie  son  bypotbèquo  et  .'a  ensuite 
revendu  il  un  prix  excédant  le  montant  de  ladite  Iiy- 
pothcque,  le  bénéfice  qu'il  a  réalisé  n'est  pas  un  motif 
pour  le  Défendeur  d'obtenir  sa  libération.  (Poutre  \s. 
Mrdhmis,  C.  S.,  Montréal,  13  et  21  mai  18(il,  Monk,  .1., 
J»  R.  .1.  R.  Q.,  p.  171  ;  5/.,p.l.'î8,etl7R.J.  R.Q.,p.  447.) 
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CAPIAS.  La  section  deux  du  (iliiip.  41.'  d»'8  StatutH  du  Canada  do 
1S41),  12  Vict ,  i'nnt«Mmit  U«  dinitoHitioiiN  suivauti-s  :  "  Il 
no  Hcra  paH  loi^^iblc^  an  DeniandtMir  dans  uueuno  canne 
ou  action  civilo,  do  proccder  à  arr<^ter  la  jHirsonno  du 
iJél'oildciir,  on  i\  le  tenir  on  ôtat  do  dt'ftontion,  i\  nu)in8 
iprun  allidavit  no  Hoit  fait  on  la  nianiùro  prowTite  par 
la  loi  par  tel  Doniandonr,  son  lonour  do  llvroB,  com- 
mis ou  procnrtMir  iï'^al,  constatant  <iue  ledit  Di^fon- 
dour  Cht  pcrvonnollcmont  oiulctt^'  cnverH  le  Doman- 
deiir  on  i\uu  Homnio  c(|nivaliint  à  dix  louis  ou  an-dos- 
sua,  ar>;ont  K-jral  do  cotte  provinct»  ;  ot  an^si  quo  le  De- 
mandeur, HOU  tononr  do  livres  ou  procureur  It'gal  a 
raison  do  croire,  ot  croit  sincCrenient  pour  des  raisons 
<|ui  devront  t'tro  all<^gu<''o«  Hpt'<'inlem(.'nl  dans  ledit  alli- 
davit, (pie  le  l»(''londeur  est  sur  le  point  de  laisser  im- 
médiatement la  province  du  Canada,  avec  l'intention 
do  frauder  ses  créanciers  on  jiénéral,  ou  le  Demandeur 
on  particulier,  ou  ([ue  le  Défendeur  a  caché  on  est  sur 
le  jMiint  de  cacher  ses  biens  ot  eflets  dans  cette  inten- 
tion." 11  a  été  jugé,  (-OU8  ces  dispositions  do  la  8ocii(m 
2  du  diap.  42  dos  Statuts  du  Canada  de  1S4!),  12  Vict., 
((u'un  allidavit  pour  obtenir  un  capia»,  dans  lequel  il 
est  juré  par  lo  Demamleiir  déposant  "t|Uo  le  Défendeur 
lui  est  endetté  on  une  somme  excédant  dix  livres  cou- 
rant, savoir  :  en  la  -ommo  do  vingt-trois  li  vros  courant, 
pour  jKui.sion  et  logomont  pendant  six  mois  et  pour 
clfets  d'habilloment  à  lui  fournis,"  n'est  pas  stitlisant, 
vu  (ju'il  n'est  pas  <lit  (jue  le  J>éfendeur  est  perifonmlli- 
meut  endetté.  {Cuthln  ri  vs.  JhirrcU,  C.  S.,  Québec,  28 
juin  1H50,  DrvAi-,  J.,  MKKKnrni,  .1.,  1  D.  T.  B.  C,  p. 
212  ;  2  11.  J.  ïi.  (i.,  p.  46:i,  et  17  R.  J.  K.  Q.,  p.  4:55.)  Ia^ 
juge  MioKKniTii  remaroua  que  l'allidavit  devait  allé- 
guer (]ue  le  Défendeur  vtiûl  permuin  Ut  ment  endetté  ou, 
du  moins,  faire  voir  autrement  que  la  dette  alléguée 
était  une  dette  pi  i-Konvellr.  Dans  la  cunse  iVAkxdndir 
vs.  MclAirlitati,  C.  S.,  Montréal,  30  déceudire  1856,  Dav, 
J.,  Smitu,  j.,  Baihii.kv,  .1.,  (1  J.,  p. .")  ;  .">  K.  J.  U.  Q., 
p.  362,  et  17  R.  .1.  R.  Q.,  p.  4;î3i,  il  a  aussi  été  jugé 
(lu'nn  allidavit  pour  rupidi',  dans  lorniel  lo  mot  jierudn- 

iiellement  est  omis,  est  irrégidier  et  insuHisant 

••  Le  ch.  42  des  Statuts  du  Canada  de  lS4it,  12  Vict,  inti- 

tulé :  "  Acte  pour  abolir  remprisf»nnement  pour  dette 
et  punir  les  débiteurs  frauduleux  <lans  lo  Bas-Canada, 
et  pour  d'autres  objets,"  décrétait,  (sec.  2)  iiue  :  *'  Il  no 
sera  pas  loisible  au  Dcminndeur  dans  aucune  cause  ou 
action  civile,  de  [)rocéder  il  arrêter  la  personne  du  Dé- 
fendeur, ou  le  tenir  en  état  de  détention,  à  moins 
qu'un  allidavit  ne  soit  fait  en  la  maniéro  prescrite  par 
la  loi  par  tel  Domandour,  son  teneur  de  livres,  commis 
ou  procureur  légal,  constatant  que  ledit  Défondeur  est 
personnollonient  endetté  envers  le  Demaiulenr  on  une 
somme  écpii valant  à  dix  louis  ou  au-dessus,  argent 
légal  de  cette  province;  et  aussi  (jue  lo  Demandeur 
son  teneur  de  livres  ou  procureur  légal  a  raison  de 
croire,  et  croit  sincèrenu-nt  pour  des  raisons  qiu  de- 
vront être  alléguées  spt'cialement  dans  ledit  atlldavit, 
que  le  Défendeur  est  sur  le  |)oint  de  laisser  immédiate- 
ment lu  province  du  Canada,  avec  l'inltintion  de  frau- 
der ses  créanciers  en  général,  ou  le  Denumdeuren  par- 
ticulier, ou  que  le  Défendeur  a  caché  ou  est  sur  le  point 
de  cacher  ses  biens  et  elTets  dans  cette  intention  : 
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l'oiii'tn  iiiiijiiiir.'H,  i|ii'il  hto'ii  luihiiiii'  à  la  ('oiir  mi  à  ti)',:t 
jii^Mr  (Ji!  la  ('(iiiril'oM  imni  ôiniiin''  l'iir(lroir;irr<*'t<'r  toiito 
pur-oiinr,  soit.  «'Il  torint'  un  (mi  vucuncc,  M'ordomuT  ipi» 
fcttP  pursoiiiin  si'it  rt'iiiiHc  en  liborti',  h'H  lui  ot  dt'- 
iiKiiitrt''  par  une  rcipuMci  KnimnairtM'i  dfs  pnMiv<'H>atis- 

raisaiitf'H (pi'il  n'y   avait  jiaH  do  raiHoii  sndi.santH 

jiuiir  (Titint  (|iu!  In  hi'fcndt'iir ''tait  iniinrdinttMiuMitHiir 
If  puiiit  du  laÎHSCT  la  pruviiict'  avt'<' inti'iitioii  l'iMiidii- 
Iciisn  lorHiiiu'  (•(<  iiiiiiil'anra  tt/'  ai-siv:!!!''  à  rarrcslafimi, 
on  (pli'  le  nfCt-ndcnr  n'a  pas  cacln'  et  n't'tait  ])aH  snr  Ic) 
nnint  d»<('a<'licr  ses  biens  et  oMi'tH  avec:  cctn*  intention, 
InrsipKi  (•«'  iniitif  atn'a  "'t/'  assi^jné  l'i  l'arrostatlini."  Ih» 
cil.  rxlcH  Statuts  dn  Canada  do  1S,")S, '_»•_'  Vict  ,  intituli-: 
"  A('t((  ponr  ainondor  idiérii-nroinont  les  Ados  do  .lu- 
dii'atnr»  dn  r.»s-(;ainida."  décrétait  (sec.  4S)  ipic:  "  Si, 

dans  un  allidavit  pour  olitcmir un  hrel'  dn   miiiim 

(t<l  rt'.'niouti nul  11)11  en  vertn  dndit  act(i  de  1S4M,  cli.  41^, 
en  addition  A  l'alléjraiion  iine  le  |)rfendctir  est  person- 
nelleinent  endetté  envers  le  Demandeur  en  la  sonune 

reiinise  j)ur  ledit  acte il  est  alléL'ué,  snr  des  raisons 

spécialement  énoncées  dans  tel  allidavit,  qne  le  Dé 
l'endenr  est  un  c.ominorçant.  (lu'il  est  iiotoireincMit  in- 
solvable, (pi'il  a  refusé  d«î  compromettnion  p'arraii^jer 
avec  ses  créanciers  on  dti  l'aire  il  ('nx-mênieH  on  à  U'ur 
profit  cession  dt'  Idens,  et  qu'il  continue  son  commer- 
ce, tel  débiteur  sera  alors  tionaidéré  comme  étant  >nr 
le  point  de  cacdier  ou  receler  ses  biens  ou  effets  avec 
Intention  de  frauder  ses  créanciers  ;;énéraleme!ii,  ou 

le  Demandeur  (Ml  particulier, et  un  bref  de  cniiiiix 

(itl  nsiKiiiiliiiihuii  pour  l'arresiation  du  Défendeur  pour- 
ra iinssi  émaner  en  vertu  dndit  acte.  l'ourvu  toujours 
(pie.  si,  sur  re(|iiét(^  sommaire  dotcd  Déf(>ndeur,  les  rai- 
sons mentionnées  dans  l'alfidavit  paraissent  à  tout 
jiijiB  de  ladite  cour  siégeant  à  l'endroit  on  tel  bref  de 
nifiiii»  ad  ir.'^ponileiiiliiTn  a  émané,  insuflisantos,  ou  s'il 
est  prouvé  i\  la  satisfaction  de  ttd  .jujrcî  (ine,  lorsque  Ki- 
dit  allidavit  a  été  fait,  ledit  Défendeur  n  était  pas  coin- 
inen;aiit  ou  n'était  pas  notoirement  in.solvable  ou  n'a- 
vait pas  refusé  d(^  compromettre  ou  s'arran>ier  avec 
ses  créanciers,  ou  de  faire  il  eux-mêmes  on  ù  leur  pro- 
fit une  ces  ion  de  biens,  ou  ne  continuait  pas  son  com- 
merce, alors  le  D('fi'ndeur  sera  mis  en  lilKTté  par  l'or- 
dre d((  tel  jujrp."  Il  a  été  jiip',  sons  ces  dispositions, 
ipie  l'atlidavit  pour  fdyuVi.»,  (|iii  ne  donne  pas  les  rai- 
sons siM'ciales  do  l'alléj^ué  "  (pie  le  Di'fendeur  est  com- 
men.ant,  (pi'il  est  notoirement  insolvable  et  a  refusé 
de  comjiromettioet  de  s'arranger  avec  ses  créanciers," 
et  (|ui  n'énonce  pas  (pie  le  Défendeur  a  refu«é  de  faire 
nue  cession  de  bi(;iis  au  profit  de  ces  créanciers  est  in- 
suttisant,  qiioifine  cet  allidavit  contienne  aussi  l'allé- 
j;ation  roijuii^e  par  la  sec.  2  dn  ch.  4'_'  du  statut  12 
Vict.,  (pie  le  "  Défendeur  a  recelé  ses  biens,  dettes  et 
eirets,avec  intention  do  frauder  etc."  ;  en  conséquence 
lo  rii/)ia,<i,  décerné  sur  un  tel  aHulavit,  sera  cassé  sur 
•  motifin.  Si  l'atliiiavit  est  conforme  i\  la  loi,   c'est  au 

IV'fendenr  il  prouver  la  fausseté  des  alléjrations  qu'il 
contient.  (  U'arrni  it  ni.  et  Morgan,  V.  H.  R.  en  apjiel, 
•  inéboc,  l.'ijuin  isôil,  L.m'ont.mnk.  .T.  en  ('.,  Ayi.wix,  J., 
Div.M,  .1.,  et  MicHiCDirir,  il.,  infirmant  le  jujrcment  de 
(\  H.,  0  1).  T.  15.  C,  n.  305,  et  17  R.  ,].  M.  Q.,  p.  4ti7.).... 
("AIMAS.   Le  cli.  42  des  Statuts  du  C'anadade  184i),  12  Vict.,  intitu- 
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l<'' :  ♦'  Acte  pour  «liolir  rtMiipriunnuMint'iit  |n)iir  iIcttt'H 
«•t  p)it\ir  It'H  (iriiiltMirH  rniiulnlttiix  iIhiih  |o  lluM-Ciiiiudii, 
t'I  |«>nr  (l'nnir»'H  olijots,"  cit'rri'tiiit,  («oc.  H)  inm;  "  Duiih 
rliHiiniMîiiH  (lit  1111  jii>:<'iii(M\t  nnni  t'-tt''  n'iuln  finitriMiii 
Dt'I'tMiiliMir,  Hoii  iiMiiit,  Huit  apiiM  lu  paHHatioii  du  |)n- 
sont  a<'t»',  fiour  imh>  Kninnit*  si'  iiiDiitant  i\  viii^'t  Imiis 
un  nxc»''(laiit  rctt»!  siniiiiiH,  ar;ii'iit  lierai  ilo  rcttf  pro- 
\  iiicc.  iiii|i''|Kin(laiiiiu(Mit  de  riiiit'-irt  i\  ininptcr  dr  la 
.sivriiiliciiiion  di'  la  prucrdiirc,  et  dt^x  frais,  et  |«iiir  la 
siitiHtarliun  dii(|ti*'l  jn^ciiicnt  d  aura  pu  avuir  t'ti' 
cmaiit'  1111  \\ril  d^^  rii/iidii  ml  itiifix/nrionhim  vundiriiu- 
iiit'iit  aux  lois  «Ml  forcit  dans  U\  rtaH-Caimda,  avant  la 
pasMatioit  du  prt'siMit  actn,  t(d  IV'fi'itdt'iir  sora,  aprrs 
disriissidti  dt'  Ht'H  iiiniiliJcH  ot  immoiiMoH  appart'nlH, 
siii\aiit  lt>  roiirH  ordinairo  de  la  lui,  toiin  hoiih  trciitii 
juiirs  A  ('(imptor  dt^  la  Hijiiiilinitioii  ipii  lui  anruit  i''U'> 
l'aitd  p»'rs(imi«(IU'iiuMit  d'iiiic  copif  (■orlilit''H  d('  ttil  iM'_'n- 
iiii'iit,  ainsi  (im-  d'un  mis  par  f'frit  le  n'cpiôrant  do 
doiiiit^r  et  tilcr  lY'tat  ci-apris  nicnticiiiiic,  de  dfuint'r  et 
liliT  «ians  le  Inireaii  du  i)r()i(tniitairo  ou  }:rHlli«*r  do  la 
l'niir,  un  t^tat  sous  HcrnuMit  d«<s  liifiis  iiumi1)1»'H  (M  ini- 
nii'uldt's  (ju'il  pos8>''(ii\  indicpiant  rt>ndruit  où  ilw  sont 
situi'H,  aliii  «pic  In  I>(>iiiniid(>ur  puisse  iiro('(''dtM'  m  la 
saisit^  cxôi'uiioii   «jesdits    liiiuis,  s'il   lo  juiit'  A   propos 

•  'te ;   dt  si    lo    l)i  fondeur   iitVli^'*'  d»'  filor  td  tHat 

coiniiio  susdit,  ou  hi,  en  aucun  hMups,  daii"  les  dtuix 
aiiiiros  apn's  rfiitiluro  diidit  ('tat,  lo  l><uiirtiidoiir  dans 
la  poursuite  i-talilit  par  les  n'-poiises  sous  sonnent  du 
Dt'i'oiulour  uM  jiar  toute  autre  preuve,  ipio  lorscp»!  l'»'-- 
tat  a  été  ainsi  lilé,  le  IVfendcnr  »''lait  propriétaire  do 
biens  et  ell'eis,  terres  et  ténéments  d<i  la  valeur  do 
\iii!.'l  louis  courant,  tpi'il  avait  voloiitaireuieiit  omis 
d'iiiiiii|iii'r  dans  lerlit  t  tat, ou  (]u'(mi  aucun  teiups,  entre 
le  jour  où  le  Deiiuindeur  a  uit<-ut>'  son  action,  et  celui 
où  le  Jtf'tVndeur  a  doiiii<''  son  «Hat,  on  «laiis  les  trentt! 
jours  «pli  ont  prci'odi''  iinnii''«liatement  celui  «ù  l'action 
a  t'tt'  intciiiée,  le  IV'fcndtair  a  caclit'-  aucune  parti»-  «le 
ses  biens  et  effets  dans  l'intentiini  «l«f  frauder  scscrt''an- 
cii'rs,  ou  (pie  U'  !)i'f«'iiileur  a  dnnni''  un  «'tat  frauduleux 
relativeineiit  i\  ses  «Tt'aïu'iers  ou  il  leurs  r^'claniatloiis  ; 
«m  si  le  Def'ondeur  ne  comparait  pas  pour  vlni  interro- 
jré  relatiM'uieiit  audit  «'tat,  en  aucun  temps  tixt''  pour 
ipi'il  soit  ainsi  interro>r«''  par  la  Cour  ou  au«'un  ju>:e 
il'icelle,  alors  ladite  cour,  ou  nu  jiij;e  «l'icclle,  «mi  va- 
cance, ordonnera  «pu'    le    l)t''fendeur  soit  enipri-onni- 

dans  la  prison  comniuno  du  district,  eic "    Il  a  eti' 

jujjt'  Sons  CCS  dispositifuis  «pie  la  roipi(îte  pour  «<m|>ri- 
sonn«Mneiu,  qui  allc>r"<'  "  'I'"^  '*'**  iH'feiidcurs  «uit,  après 
rinstitution  de  l'acti«)n  et  avant  la  «'onfiu'tuui  de  r«''tat 
"l'ils  ait  pr«i«luit,  ainsi  «pie  iicndaut  les  trente  jours 
<)iii  ont  i)roct''d«''  itnm«''diatemeMt  l'institution  «1«\  l'ac- 
tion, r«'«'él«''  une  partie  considt'rabUnle  leurs  pr«ipri«''tés, 
«rnne  valeur  exi-t-  laiu  i;'J,ii(l<t,  avei'  riniention  «U;  frau- 
''  >•  leurs  créanciers,  savoir:  «pie  les  Défendeurs,  en  la 
«  iie  «le  t^uélwc,  jiendant  l'annce  !S5()et  à  tin  «le  l'amiée 
1855,  taudis  «pi'ils  étaient  notoirement  iiiBolvabU's. 
ont  cédé  elan«le8tuieinent  à  diverses  personnes  leur 
tVuids  di-  conuiiorce,  partie  au  «îomptant,  partit*  pour 
des  eilei~  dt*  «'  'imercc  «'onvertibles  en  iir^fent  et  (ju'ils 
ont  encaissés,  \(«c  l'intention  exy)resso  de  trom|»tïr  «-t 
(le  frauder  leurs  créanciers;  «pi'en  agissant  ainsi,  ils 
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(iMt  troin|)»'  ot  fraiulô  Ifh  Di-muiidourH  ot  leurs  autres 
cr('aii(i«'r!<,"  iiuliiiuc  MitlisaimiitMit(iu'il  y  aiMiframlode 
la  l'art  iU's  DôtcMiihiurs;  (Hi'nii  coiisi-timMioc  la  (li'fi'iise 
(Ml  droit,  produite  i\  ronconlrt'  di'  cctiti  rtM|ii»"'tti  t-t  allé- 
j;iianl  que  It'S  ôiioin't'H  <!(•  cotte  (Icrnit  ro  ntï  sont  pas 
Hullisaininoiit  cluirs,  distincts  cl  prccis,  sfira  rejetco. 
(Fdutir  it  <il.  vH.  IhiriiiH  ft  ni.,  ( ".  S.,  (int'lx'c,  (>  avril 
185S,  IJowKN,  J.  («11  ('.,  (•  U.  .1.  U.  <.^,  j).  18(1;  H  I),  T.  lî. 
C,  p.  l.VJ,  et  17  K.  .1.  K.  t^.,  p.  4ti!t.) 


CAl'IAS.  I<es  sections  .'):'.,  M  cl  '>')  <ln  cliap.  H.")  ikis  S.  K.  15.  ('.  s»^ 
iisai(Mit  coinnio  suit  lô;?  "  Dans  tous  los  cas  où,  suivant 
la  loi,  lin  l'dithis  ou  une  saisie  pcnl  cir(!  i''inis  conlnt  la 
pcisoiino  ou  lf*s  ('d'cts  d'aucun  <lci)it(iiir,  avant  coiitcs- 
lation  (M  jii}.'cni(uit,  t<»ut  comniissain^  s|M''ci.ilcin(uit 
noiimn'  parla  ('otirSnpcricnic  ou  par  un  jiiif(<  d'iciclle, 
dans  aucun  îles  distiicts  du  lias  (aiuida,  aux  (lus  du 
pri'iidii^  et  i\v  riKHîvoir  d(\s  aliiiiavits,  (après  ([u'iiii  alli- 
(lavit  ou  s(M'in(Uit  aiiia  «'tt'  pivaiaidcMncnt  pn'ti' dovaiit 
lui,  suivant  la  loi  et  à  sa  satisfaction,  suivant  la  lor- 
niule  A,  ou  suivant  la  roriiiukî  15.  le  la  (h'iIiiU»  aniicx(''(> 
au  pirsdiil,  ainsi  (pio  Ui  cas  le  rcinusrra.)  pouria 
('•mettre  un  mandat  suivant  la  loiinuUi  (",  ou  sui- 
vant la  formule  D,  de  laditiî  cédule,  ainsi  (juc  U^ 
cas  h*  re(|uerra,  adr(VNS(''  au  slnTif  dudii  distinct  ou 
«on  d(''put(',  on  à  riiuissi('r  ou  oiiicur  de  la  paix  U'.  plus 
voi.-iri  de  la  rt'sidencc  d((  tel  cuiniuisHaiic,  pour  l'arres- 
tation du  toi  d('l)iteur,  on  pour  la  saisie  des  meubles 
et  ellets  de  tel  déhitcur,  ainsi  ^\^[^\  le  ca~;  le  rcipierra, 
et  ordonner  (pie  tel  déliitcnr  ^'llit,  pris  et  arrêt('',  (^t  con- 
duit. )\  la  prison  coiuiunne  dudit  district  où  t(d  com- 
missaire réside  (itm'i  il  est  iiomm''pnur  pr(Miilre  et  re 
cevoir  tels  atlidavits,  ou  (pie  les  nieiililes  de  tel  déhi- 
tenr  soient  sai-is  et  d(''teiius,  ainsi  (pie  le  cas  k^  nîcpier- 
ra."  04.  '•  Aucune  personne  ainsi  arr<''t(''e  et  conduite 
i\  la  |irisoii,  n'y  s((ra  (liHeniK!  pour  un  tcnips  exc(''ilaiil 
(piaraiite-linit  lieiires,  api(\s  (pi'elie  y  aura  Tk'  eiifer- 
UM'C,  :\  moins  ((u'avant  l'expirtition  dudit  tennis  de 
(piarante-hiiit  ladires  nu  <■(//<((/.■<  suivant  la  forme 
ordinaire  iH!  soit  ('mis  ei  exécuté  suivant  le  cours  <ie 
la  loi  ;  et  aucun  meuble  ainsi  saisi  ne  denieiii'cra  ainsi 
saisi  pour  un  î'Mups  excellant  dou>'.(!  jours  après  telle 
sai-iis  à  moins  ipTavant  l'expiratiiui  dndii  lerim^  de 
douy,(!  jours,  une  saisi"  suivant  la  forme  ordinaire 
ii'ait  éti''  émis(^  et  exécutée  suivant  le  cours  de  la  loi." 
55.  "  Tout  commissaire  <pii  a  accordé  tel  mandat,  en 
iratisinettra  -ans  (k'Iai  nu  duplicata  avec  l'oriciiial  «k* 
l'allidavit  >ur  leipiel  il  aura  ét(''  appuyé,  oi  un  certili- 
cttt  des  piocrduies  ipii  auront  eu  lieu  en  v(M'tn  d'icelui, 
savoir:  si  c'est  nu  mandat  de  prise  de  corps  suivant  la 
formule  (',  au  protiuiotaire  de  la  ( 'i>urSupi''rieure,  dans 
le  district  où  il  aura  été  ainsi  nomun'' coinmis.''air(«; 
(!t  si  c'e."!  un  mandat  de  saisie,  suivant  la  formule  D, 
soit  audit  protiuiotaire  de  la  ('our  Sup(''rieui(!  on  au 
jirellier  de  la  Cour  de  < 'ircu't,  (^suivant  (pii  l'une  oii 
l'antre  d(!  ces  cours  aiir;'.  le  piuivoir  d'en  connaître  ou 
juridiction  sur  la  nuttière,)  dans  le  district  où  il  aura 
été  ain^i  nommé  cotnmissains  kvpiel  protiuiotaire  ou 
jfrellier  -era  tenu  de  les  entrer  parmi  les  pièces  d(^  la 
cai'se,  et  de  kv*  jrurder  au  nombre  des  archives  de  la 
cour  dont  il  est  ainsi  le  protonotaire  ou  ^redier  dans 
son  district  ou  circuit."  Il  a  été  ju^é  sous  ces  dispusi- 
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tioiis,  qu'un  (K'hiUMir,  arrôtt'î  on  vertu  d'un  mandat 
('niJH  par  un  conimisaairt!  do  la  ("our  Sui^-rieuro  et 
dét(Miu  en  prison  pins  do  <|iuirante-)init  liourex,  et  ù 
qui  on  a  «innifié  un  bref  de  ruftidu,  aprC-s  l'expiration  de 
ce  délai  et  avant  qu'il  ait  ^(té  mis  on  libert»'",  pourra 
obtenir  sa  libération  de  ce  bref  de  rapinn,  quoique  le 
shérif  faxh-e  rapport  (]u'il  a  arrêté  le  tlébiteur  dans  les 
quarante-huit  heures,  mais  lui  a  8it;nifi6  le  bref  tiu'a- 
près  les  i|uarante-huit  heures  do  l'arrestation,  la  der- 
nière arrestation  ne  d(!vant  être  considérée  comme 
faite  (|u'au  temps  de  la  si^inification  du  bref,  et  le  dé- 
biteur ayant  eu  le  droit  d'être  mis  en  liberté  avant 
que  le  bref  fut  si}.'nifié  (arts.  SI'.',  ,Si;i,  SU  et  Sl.'i  ('.  p. 
Cl.  {K'.iiqMini  McKi  idy,  V.  S.,  Sherbrooke,  28  décembre 
18(i7,  KM<»Kr,  ,1..  4    L.  ('.  L.  .1.,  p.  42  ;  12  .1.,  p.  25,  et  17 

It.  .1.  H.  (i.,  p  LM2.) 

CAl'IAS.  !.orH(|u'un  Défendeur,  arrêt*'  sur  m/xa-s,  sur  nue  reciuétt? 
pour  obtenir  sou  elarjiissenient,  a  fait  sa  preuve,  ten- 
dant Il  établir  (pie  les  allé>.çation,s  essentielles  do  la  dé- 
position sur  lacjuellt*  repose  le  r<ii>iiiii,  (puMit  au  départ 
prochain  liii  iJéfeiulenr  et  au  recel  avbc  intention  de 
framie,  sont  fausses  ou  insuliisanto,  le  hemandeur 
peut  faire  niai  prcMive  tendant  il  établir  la  vérité  des 
allé^xations  de  la  tléposiiion,  en  coutriMli.sant  l.t  preuve 
faite  par  le  Défendeur  (art.  Hl!)  ('.  1*.  ('.).  (Mll/ir  ,1  ,il. 
\H.  DuhIoii,  C.  s.,  Montréal,  31  mai  1S«m,  I{.mk;i,i-.v,  .1.,  1 
!-.  C.  !..  J.,  p.  L'!t,  et  17  H.  .1.  K.  (i.,  p   ISO.) 

"  Ijorsiiu'une  arrestation  (*-t  déclart'o  illéirale,  une  recom- 
mandation (ililiiiinr)  de  la  |)artie  arrêtée  »'st  illé}j;ale. 
Ce  princi|ie  n'est  probablement  applicable  que  lorxpic 
l'arrestation  est  illéjiale  par  quelipie  faute  de  l'ollicier 
qui  a  fait  larre-^tatiou, comme  si  l'arre-tationa  été  faite 
un  dimanche,  ou  dans  un  lieu  où  la  loi  protê<:e  la  par- 
tie contre  l'arrestation,  mais  i  I  ne  serait  pas  applicable 
au  cas  on  le  ^lM■rif  aiuaii  NValement,  en  vertu  d'un 
rapiiiK,  fait  l'arrestation  du  Défendeur  (pii  aurait  éic  li- 
béré de  l'arrestation  pour  des  informalités  aiitt-rienres 
i\  l'émanation  du  bref,  on  irré;;ularité-i  dans  l'allidavit 
sur  lecpml  le  capias  avait  émané,  l'n  créancier  (pii  a 
fait  arrêter  .son  débiteur  sur  c(//(i((.'(,  lors(|ne  le  c'iy*i'/.i 
est  cas>é  pour  ilhV'alité.- dans  l'allidavit  sur  leciucl  il 
a  énniné,  no  peut  le  faire»  ariéli'i-  de  nouveau,  t  n  vertu 
d'un  nouveau  la^tiun,  avant  qu'il  n'ait  été  tout  A  fait 
mis  en  lib«!rlé,  et  lorsqu'il  est  encore  sous  la  ;:arde  tlu 
jjoolier.  liorsijn'nn  premier  ciiyd'it.v  a  été  t-assé  |Miiir  illé- 
Halit  s  dans  1  alliiluvit,  un  sccon  I  rufiio.t  im  peut  éina- 
ner  contre  le  mr'ine  délijiciir,  à  la  poursuite  du  m(''nie 
créancier  (art.  7!'S et  SIDC.  l'A'.).  (HhukI  ,  i  ni.  \f^.  Cûté 
it  o/.,  C.  S,  <inebec, .")  nov.  IStil,  Il  D.  T.  H.  (".,  p.  47!>, 
!»  I{.  .1.  H.  (/ ,  11.  4>S,  et  17  K.  .1.  K.  t^..  p.  L'i:; 

*•  L'individu,  arréti'  sur  mpitiK.  qui, dans  une  reipiéte  pour 
obtenir  xm  é'larî.'i-senn'nt,  alliriiie  (pie  les  allé',.'ation- 
ilu  l'allidavit  sont  fans>es,  doit  pnoiser  la  \t'rilt''  i|c 
srin  allirmatii^n.  (  f.'^i  ?/ (7  (//.  vs.  Af(i(//(/«',  ('.  S.,  Mont- 
réal, :!1  .lecembre  1SU2  Smitu,  .1..  1-'  it.  .1.  U.  l^.,  p  ISI  ; 
7  J..  i».  l.'-.'7,  et  17  II..].  M.il,  p.  44H) 

"  Un   allidavit   pour  rniiinK  contre  le  maître  d'iiii  navire, 

pour  nn<!  réclamation  jiour  des  domma;:es  causés  à 
des  marchandises  i\  bord  de  son  navire,  e-t  insullisant, 
s'il  n'allèifue  pas  que  le  Défendeur  est  ;<'/■.«((/(»(//(  ;(i.»/r 
endetté,  et  n'allê^Mie  pas  iiuti  pins  que  les  marchan- 
To.MK  XVIl.  ;!4 
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(li.ses  ont  «'ti'  «Mxloiiiinafrt'os  lursiprcllcs  ('•taioiitsouH  la 
jîarde  et  \vh  soins  du  l)t''f'-.'ii(|onr.  (  (îdlc  il  ni.  vh  llroun, 
('.  S.,  (2iH'l)ffr,  15  avril  ISôi'.  Howkv,  ,1.  on  ('..  (liNsidont, 
Di  VAL,  ,1.,  Mi;i!Ki)iTii,  .1.,  :i  I).  T.  II.  ('.,  i>.  ILS;  :!  K  .1. 
U.  l^.,  p.  47"»,  ot  17  K.  .1.  U.  (,i.,  p.  4;!;!) 

-Y'iile  l{wKi.. 

A(  'TION  :—  yitla  Comi'Ktknck. 

: — Vhli  Imittation  dk  i-aikmicnt. 

:—     "     l'uKivi:. 

NEMKNT: — U/i/c  Excki'tion  dii.atoiuk. 

•AT  DK  HK(iISTUATKUU.  \a-  tli.  40  .!♦•«  Slalnls  .1»^ 
l.S(>4,  -7L'S  Vict.,  iiititiiU''  :  "  Artt*  [HHir  aiiiciKliM'  \rs 
chapitres  lionUi-six  et  trenti'-sopt  des  Statuts  Kefoiidiis 
pi>iir  lo  nas-Caiiada,  «onroniant  roiirefristreinent  des 
titres  et  des  liypotlièinies  sur  les  iiiiineMhU's,  et  l'aete 
(Hii  les  amende,"  drcrétaii  (see.  1)  (juci  :  "  A  l'aviMiir 
il  nt^  sera  pas  nécessaire! pie  le  rtV'istrateiir  indiipiedans 
tont  certi(icatqn'il((st  tt'nnd(>  rournirdans  tous  les  cas 
de  ratilicatinn  de  titre,  vente  jiar  le  sluTil"  on  licitation 
forcéi',  en  vertu  des  sections  sept  et  huit  <lu  cha|(itre 
trente-six  des  Statuts  Kelondns  pour  le  l>as-("anada,  les 
liypotlièiines  enrejjistrées  contre  l'aiitiuir  de  la  partie 
(pii  possédait  IMinmenlde  an  connnencenicnl  des  dix 
anné(\s  prccr<lant  inmiédiatenient  ladate  du  tilriMlon- 
nani  lieu  à  la  demande  de  ratili(;ation,  on  de  la  ventt- 
i\o  l'immcuMe  par  le  slu'ril'  on  de  son  adjndication 
jndii'iaire.  par  licitation  forcée;  mais  dans  le  cas  où 
(pielcpie  hypotlicqiiosnr  l'immenlile  doiitle  titredonne 
lieu  n  demande' de.  ratilicalion,  on  (pii  a  été  vendu  par 
It.  slit'rif,  on  par  licitatioii  forcée,  aura  et»'-  renonvelét? 
durant  ladite  période,  le  réjiistratenr devra  faire  men- 
tion dans  son  certificat  dn  premier  enre^istreiinMit.'" 
1 1  a  été  ju;.'é'  tjn'aMx  termes  de  cette  section  le  réitistra- 
teur  n'a  pas  besoin  di  mtMitionner  dans  son  certiticat, 
donni' à  la  demande  In  sliérif.  li'S  liypotlièques  tnire- 
^ristrces  jilns  de  dix  ;.ns  avant  la  vente  de  l'immenhle 
par   le  sliéiif,  A   moins  (pie  ce-»   liypothèqnes  n'aient 


été  HMionvelces  ,art.  "(il)  (".  I'.  (' 


S'il  U's  V  mentionne. 


sans  tpi  el 


les  aient    été    renonvelces,  la  conr  lo  con- 


damnera i\  nqirendre  8i>n  <"ertiticat  et  il  l'amender  de; 
manière  il  le  rendre  conforme  à  la  loi,  on  à  en  fournir 
nn  nouveau  (pii  -oit  léjial,  et  le  certificat  ainsi  amendé. 


)U  U'  nouveau  fait  selon  la  loi.<le\ra  servir 


pour  fa 


distribution   d(>s  deniers,    {liithnts  y^.  Ifarrisiui  il  ni., 
et  />wi  r.»  0'7»').w(oi/.<(,  ( '.S.,  Montréal, '.'•">  novembre  1S(I7, 

nr.inuKi.or.  .1..  IL'  .1.,  p.  14S,  et  17  H..I.U.<^.  p.  :!!t7) 

CKSSlON  l>K  niKNS.  La  lession  de  biens,  faite  |iar  une  soci.'té.en 
mémo  t(iuips  t|n'clle  met  li^  syndic  eu  pos.«iissioii  des 
tuensde  lasociéti',  le  nu^t  aussi  en  jios-essiou  des  biens 
particuliers  des  associée.  I,e  .syndic  iV  lu  cession  do  biens 


d'une 


iété,  dont  le  renvoi  a  t'té  <|écid(''  à  une  a.s.sem- 


blée  des  cri'ancicrs  convo(|iiée  selon  la  loi,  cesse  d'a'jir 
comme  tel  aussi  bien  pnur  les  biens  particuliers  des 
associés  cpie  pour  les  biens  de  la  sociité.  (.\ll'aire  d«> 
.Udrfiiiliiiii  tl  ni.,  faillis,  ('.S  ,  Montréal,  S  octobre  isiW, 


ToiiUANCK,  .1..  VI  .1..  |..  j;!!),  et  17  H.J.U.g.,  p.  489) 
1»K  lUKNS:— 17'/.  Cai'ia.s. 

"  "  :—       "       l'UKlVK. 

(  IIAUIIKTIMU  :—  Viil,  CoMcuiMi:  iiio  ('uk.mi.n  ok  Fkh. 

"  : —      '•      CoHIoIiATIoN. 

«;i!l"AiUE:--KW<  Avvi.. 
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C()IIAlîri.\'.'"I()N.  l 'ou r  établir  une  possession  d'état  d'éiioux  lé- 
1,'itiino,  lu  cohiiliitiitioii  ou  la  copuliitioii  doivent  être 
iicconipH'^iii'ns  lin  l'intention  inanifestéo  de  vivre  on 
lé;:itinie  maria^'e.  {Julinslfnii'  <t  ni.  et  CnniinUij,  C.H.U., 
Montréal,  S  septoinl)re  iSdi»,  opinion  de  I,oKA.N(iKU,  .1., 
17  II..I.H.Q.,  p.  '-'«(i.) 

("OM.MISSAllJK  DE  I.A  <Oi;|{  SIJPKUIKUHK.  I.ase.;.  lUdn  cii.  SJ 
des  S.lî.H.C.  de  IHil  décrétait  (pie:  "  Le  jiigeen  clieC, 
ou  aucini  d(^s  jujres  de  la  Cour  du  l?anc  de  la  Reine 
on  tout  jn^;e  de  la  Cour  Su|M'M-ieure  dans  le  cli.«tri(t 
où  il  remplira  le-*  fondions  dejn^re,  et  pour  le(piel 
t(dle  coinniisHion  émane,  pourra,  au  moyen  d'une  on 
plusieurs  coniniissiftns  sous  le  sceau  de  ',i  ("oiir,  auto- 
riser telles  et  autant  do  |H^rsonn  .m  (,  ;'  i  le  juirera  à 
propos  et  iKcessaire  dans  tout  d'-triiid  prendre  et 
recevoir  dans  tel  district  tous  allidavifs  que  toute  ih't- 
sonne  voudra  faire  en  préseiue  de  toute  personne  ain- 
si autorisée,  touchant  ou  concu'rnant  toute  cause,  ma- 
tière-' ou  <  lio-e  pendante  ou  <pii  .sera  pendante,  ou 
concernant,  en  aucune  manière,  aucune  des  [)rucédnrps 
ipii  auront  lieu  dans  la  cour  d'où  a  émané  sa  commis- 
sion ;  Icsipiels  dits  altidavits  re(;us  comme  susdit, 
s(woiit  dépo.sés  dans  le  LTed'e  qu'il  appartient  d(»  la 
Cour  il  lacpiolle  ils  ont  rapport,  et  pourront  étro  alors 
lus  et  serviront  dans  telle  la  Cour,  aux  eudmits  où  ils 
sont  déposés,  aux  mêmes  fins  et  intentions  (pnHout 
autre  alliilavit  pris  dans  telle  Cour."  Il  a  été  ju;.'é 
<pi'aux  termes  de  cette  section  les  seules  lettres  "  < '. 
es."  nexprimeiit  jias  lécahuneiit  la  (p'^lilé-  d'un 
commissaire  à  recevoir  des  allidavits,  et  que  le  com- 
missaire (pii  reçoit  un  atlidavit  doit  mentionner  le 
district  pour  lecpicl  il  a  ét>''  nommé.  (LkIiTi:  vs.  Illnti- 
rhiinl,  V.  ('.,  Saint-Hvai-intlie,  .sctptembre  ISdS,  .S|. 
c./rrK,  .1.,  1-J  .1.,  p.  ■-';!<!,  et  17  1{..I.I{.(2.,  p.  485.) 

('nMMi«<SI()\  :— V'<r/.'  nii.i.r.T  ritoMishoiur. 

CuMMUNArTK  DE  MIENS.  C'est  la  loi  du  domiciledu  mari,.pii 
réirit  les  droits  d<'S  conjoints  dans  la  communauté  de 
l)iens,  et  cette  commumiuté-,  une  fois  établie  par  la  loi, 
est  irrévocablt^  et  inviolables;  les  cotijoinis  eux-mêmes 
ne  [leuveiit  y  déro^'cr.  lia  loi  ridative  A  la  coniuiu- 
naulé  réjrit  les  biens  jusqu'il  un  |)arta;;e,  et  lis  mari  ne 
|KMit  dépouiller  son  é[)ouse  <run  droit  (pi'elle  tient  de 
la  loi,  par  le  t  baujicment  de  son  domicile  on  son  trans- 
fert dans  un  pays  où  la  communauté' de  bien-  n'exi.ste 
pas.  (./()//»(>/'(;/('(  ^ '//.,  r<'p.  in^.ile  \\'oolricli,et  Co;))»!)//»/, 
C.I>.1\.  (>n  appel,  Montréal,  s  septeinbt  iHtl'.t,  Divai., 
.1.  eu  C.,  Caiion,,!,,  M.mk.i.ia  ,  ,1.,  LonvMiv,.!.  ml  hor, 
ilinniili  iil,  et  M  vcK  A> .  .1.  ml  liiii-,  coulii'mcnl  le  iuL-emenl 
de  C.  .S.,  .Montréal, !MnilletlS(i7,  Monk,  .1.,  1  l'.I.,  j..  Iit7; 
:;  t,.C. !...!..  p.  14;  1  U.b.,  p  -.T);?,  et  17  K.J.U.<i..  p.  7.')  et 

lilii,.) 

"         DE  BIENS:— ri.^  Domiciik. 
"       :—     "     MAitiAcii-'. 

COMl'AiiNIE  DE  CHK.MIN  DE  1"EH.  La  livraison  d'edets  trans- 
portés pur  une  <'ompti)îni«!  de  chondn  de  fer,  faite  par 
ses  propre^  charretiers, n'est  pas  une  violation  de  l'acte 
d'incori»oration  de  la  compajçnie,  (pii  n»Montient  au- 
ciuio  disposition  il  cet  éyard,  et  est  même  incidente  i\ 
son  occupation  de  voiturier, et  la  conq>aj;nie  peut  aussi 
l'aire  des  contrats  avec  ses  clients  pour  le  transport  des 
marchandises  de  sa  «are  il  leurs  majsasins  et  rin  i;  rua, 
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IKdirvii  tjiio  le  prix  du  tranHixirt  soit  unifoiiiio.  {t'ar- 
tiir,  procureur  fioiiérHl,  »)t  Lu  (,'<iiii]iiiijt>ir  ihi  (Irwid 
TrohC  df  clicmui  de  j'ir  du  Vaiiiidii,l'.  l^.  H.  t-ii  iipiiel, 
j\loiitr<''al,  t)  mars  l8(iS,  upiuixii   de    Haimu.ey,  •!.,  12  J., 

n.  177,  et  17  U..I.U.Q..  p.  407  ) 

COMI'A(iNIK  l»K  <  IIKMIN  DK  KHR.  Une  tompa^riiie  do  elie- 
min  de  fera  le  droit,  eoninie  voitnrier  et  dans  la  pour- 
suite de  ses  all'aireH,  d'eni^doyer  inclusivement  les 
charretier-*  (|u'elle  veut  pour  faire  le  cainiounaL'e  à 
domicile  des  marchandises  transportées  sur  sa  voie; 
et,  en  cela,  elle  ne  vioKt  pas  sa  charte  (jiii  v»i  sileu- 
eietise  i\  cet  ésaril  ;  et  ce  droit  e>t  même  essentiel  ou 
incident  à  sa  bcsofiiie  de  voiturier,  et  l'intérêt  publie 
n'est  pas  atlecté  pur  le  f  lit  (|ue  les  charretiers  en  ;;êné. 
rai  de  la  localité  (|ui  ne  sont  pa-  employés  par  la  t;om- 
pa^nie  auraient  une  au^inentaiion  de  besogne,  si  la 
compagnie  n'employait  pasexcinsivement  ceux  qu'elle 
(emploie,  et  le  surcroit  d  emploi  que  pttuvent  |)er(ire  les 
charretiers  (pli  n(!  sont  pas  employés,  n'est  pac  un  inté- 
rêt sulliaant  pour  les  autoriser  à  procéder  contre  la 
«:ompagnie  sous  les  dispositions  de  la  s.  !•  du  cli.  SHdes 
S.  K.  JJ.  ('.  de  1861  (art.  097  C.  1*.  <'.)  ;  .le  sorte  que, 
tant  pour  défaut  il'intérét  privé  que  pour  défaut  d'in- 
térêt pid)lic,  U*H  charretiers  (jui  no  sont  |)as  employés 
ne  peuvent  procéder  contre  la  compagnie  sons  ce 
statut,  au  nom  du  procureur  général.  \(Atrliir,  procureur 
général,  V8.  Lu  t'(imp<ifjnic  du  (inmd  Tronc  di  du  min  di' 
fiT  du  OitKidii,  C.  8.,  Montréal,  !»  décend)re  18(jô,  Monk, 
'.!.,  Iti  l>.  ï.  B.  (• ,  p.  91,  et  14  K.  .1.  H  Q.,  p.  462.) 

"  Une  compagnie  de  chendn  de  fer  n'a  pas  le  droit  dose  faire 
payer  pour  le  transi)ort  «le  marchandises  de  sa  ;.'are 
aux  magasins  des  clients,  et  rice  nrsu,  si  ces  derniers 
n'exigent  pas  d'elle  ce  transport  et,  à  f)lu8  forte  raison, 
si  «e  transport  n'est  pas  fait  ;  et,  si  elle  s'est  ainsi  fait 
payer,  la  partie  (|ui  a  ainsi  payé  a  une  action  pour  répé- 
ter. La  coinpKgnie  n'a  pas  non  plus  le  droit  d'inclure 
le  coût  de  cecharroyage  dans  le  i-oùt  du  fr«(t  sur  lèche- 
min  et  de  n'en  faire  <|u'un  taux.  Il  y  a  lieu  au  bref 
d'injonction  contre  elle,  sous  les  dispositions  de  la  s.  '.) 
du  '•!;.  SH  des  S.  R.  B.  C".  de  1801,  si  les  contraventions 
cide.ssus  mentionnées  affûtent  l'intirèt  public.  Il  y  a 
aussi  lieu  à  injonction  (outre  elle,  pour  l'empêcher  de 
charger  des  taux  de  j^)éage  (jui  n'ont  pas  été  établis  et 
lixés  par  règlements  et  approuvés  parle  (louverueur 
en  conseil,  tel  (jwe  requis  par  la  s.  14  ilu  cliap.  ôl  des 
S.  du  (".  de  IH,"»!,  14-1.")  Victoria  intitulé;  "  Arti'  pour 
rfpovdrr  et  régler  Ir.s  rliiuft/i  <iéuéridex  rclatirrs  auj-  du- 
iniim  di  fir.  (('arlier,  procureur  général,  vs.  J.a  <Jomi>ii- 
ijiiir  du  (Jraiid  Tronc  di  clinnin  de  fvr  du  ('iiiinda,  C.  S., 
Montréal,  9  décembre  1805,  Monk,  .1.,  !((  I).  T.  B.  C, 
p.  91,  et  14  R.J.R.ti.,  p.  4li2.) 

"  Dh  (  IIliMIN  DE  l'KR:— r/f/r  Comcknsatios. 

DKCHKMIN' DE  KER:—   "    CoRi'ou.vrioN. 

"  JNCOliroRÉE.  Une  compagnie  incorporée  par  statut 
(|ui,  ensuite,  par  un  statut  sidjséquent,  est  unie  et  in- 
c(»rporée  avec  d'autres  compagnies  (aussi  incorporées 
par  statut)  sous  le  nom  (|u'ello  portait  avant,  cesse  d'ex- 
ister par  cett«  union  et  incorporation  avec  d'autrtw, 
et  les  compagnies  ainsi  unies  forment  une  nouvelle 
coiiioration  distincte dt^s  prenuères,  V.S.  du  V.  de  1852, 
K)  V.,  ch.  ;i7,  et  S.  du  C  de  1854,  iH  V.,  ch.  'X',.(r,trlkr, 
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proetireur  «^'iiériil,  et  Lu  (.'ompaynii'  (lu  (iraïul  Troue 
<!<■  chnnin  ilej'tr  du  <'<vui(la,i'.{\.^.  en  appel,  Aloiitr<''iil, 
il  inarH  l«(i8,  Divai.  .1.  »mi  ('.,  Cakon  .1.,  Dhimmon»  .1,, 
et  Haihm.ky  .1.,  12  .l.,p.  177,  et  17  U.J.U.Q.,  p.  3!I7.) 

C(>MI'A(;NIE  INCOin'OHKl-:  -.-Mdi  Compensation. 

COMPENSATION.  Le  piiru^iraplie  premier  de  la  section  19  du 
r.  51  (U«  Statnt«du  Canada  de  1851,  !4-15  Vitt,  inti- 
tulé :  "  Acte  pf)ur  refondre  et  réjîler  les  (;lauHon  >{<'né' 
rale.s  relatives  aux  clieinins  de  fer,"  se  lisait  comme 
suit:  "Cliaciue  actionnaire  sera  responsable  indivi- 
duellement aii.x  cri'anciers  <le  la  cor|H)ration  pour  un 
montant  van]  au  montant  dont  d  sera  redevable  sur 
les  actions  possédées  par  lui,  |.our  les  dettes  et  obliga- 
tions de  la  corporation,  et  jus(in'i\  ce  (pie  le  montant 
total  de  SCS  actions  ait  été  payé  ;  mais  il  ne  pourra  être 
poursuivi  pour  ces  dettes  (pi'aprèstpi'iuie  saisie  exécu- 
tion contre  la  compafinie  aura  été  rapportée  sans  qu'il 
y  sr)it  satisfait  en  lotalitée  ou  en  partie;  et  le  montant 
dû  sur  cctt(!  exécution  sera  le  montant  à  recouvrer 
av«!c  les  dé|)ens  contre  les  actionnaires."  (^tte  dispo- 
sition est  reproduite  dans  la  sec.  SOdu  eh.  lit»  des  S.  U.C. 
(le  IS;")!).  Le  para^çraplio  Kl  de  la  section  10  dudit  sta- 
tut (■fait  en  ces  termes:  "Les  directeurs  pourront  de 
temps  A  autre  exijjer  des  versements  des  actionnaires 
rcspe  tifs,  sur  le  montant  du  c;;pital  souscrit  ou  dil 
par  eux  respectivement,  suivant  qu'ils  le  jujf«!ront  né- 
cessaire, pourvu  (pi'il  soit  doimé  au  moins  trente  jours 
d'avis  pour  cluKpie  versement;  et  il  ne  sera  demandé 
aucun  vers«Mnenl  plus  fort  (pie  le  montant  fixé  par 
l'act**  spécial,  un  intervali<î  de  deux  mois  au  inoins 
devant  s'écouler  entre  cliaipie  vi-rsement,  et  il  ne  |>our- 
ra  étrt*  exi^ré  dans  !(>  (■ours  de  l'anni'e  une  somme  plus 
'  forte  (pie  le  irontant  fixé  par  l'acte  spécial,  et  (dnicpie 

actionnaire  aéra  tenu  de  payer  le  montant  du  verstv 
men*  eipiis  sur  les  actions  po8sé(lt''es  par  lui  aux  j)er- 
soi  «K  s  (^t  au\  cpo(pn's  et  lieux  ipii  seront  fixés  (le 
leinps  à  autre  par  lacompa^çnie  ou  les  directeurs."'  Ces 
dispositions  siuit  reproduites  dans  his  s  48  et  5(J  du 
cil.  (i(i  des  S.  H.  C.  de  ISfiJI.  L'article  1187  C.  C.  se  lit 
comiiK*  suit:  "  !iOrst|ue  deux  jiersiuines  «e  trouvent 
niutuelliMiient  débitrict^s  et  créancières  l'une  de  l'autre, 
les  deux  dettes  sont  (teintes  par  la  comp-^nsaiioii  (pii 
s'en  fait  dans  les  cas  <>t  de  la  manière  ci-après  expri- 
més."' L'article  11.S8  ('A',  est  en  ces  termes:  "  La  com- 
pengation  s'opère  de  plein  droit  entre  deux  (hottes 
également  li(piidcs  et  exijrib'.es,  et  ayant  |K)ur  objet 
une  somim^  d»;  deniers  ou  une  ipiantité  dt!  clioses  in- 
détcnninces  de  même  nature  et  (pialitV-.  .\u8sitôt  (pie 
les  deux  dette-  existent  siinultan('mcnt,  elles  s'étei- 
•.'iKUit  mutuellement  jus(|n'à  ciincuri(Mic('  de  leurs  mon- 
tiiiits  respectifs."  ■Inj.'é,  smis  ces  (lis|H'S-tions,  (pic  le 
président  (riiiie  (■i>inpa;;nie  de  clieinin  de  fer  insolvable 
"pli  est  poursuivi  par  un  créancier  de  lu  coinpiijrnie, 
pour  l»(  recouvicmeiit  de  la  b.\lance  par  lui  due  sur -es 
actioi  s,  ne  peut  oppo-cr  il  ce  en  iincierde  la  compagnie 
la  compensation,  par  autant  (pii  lui  est  dû  j  ar  la  com- 
pa^'iiie  |iour  salaire,  si  des  deinaiKh-s  de  versement 
n'ont  pas  été  fuites  par  les  directeurs  de  la  ((iinpajjnie 
de  manii're  à  rendre  exi^rible  la  balance  de  ses  actions, 
les  deux  dettes  entre  la  coinputrnie  et  l'ai  tionnaire 
n'ayant  jamais  été, i\  cause  de  cela,  exiitiblesen  niénie 
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tein|i8,  cotte  Juilanw  (Ion  actions  ^-taiit  exi^tihlo  par  lo 
(•r(''!iii('icr  fie  lu  compagnie,  tandis  (in'ollc  nu  l'oHt  ]>aH 
vi«-i\-viH  (1«!  la  cnniimjinio  ell((-ni»''tn'~.  (]liiliinii  <^  Ih- 
lisli-,  conHuil    privé,  <t  .jnillot  IHC»!»,  Sir  .Iamkh  William 

("(tl.VII.I.K,  SlU    \Vm.   NaCIKU,  et    liiiltl)   .IrsTICK   (ilI-KAKI), 

inlirniant  l<*  jnjjienient  do  ('. II.  U  iMi  apitt;!,  Montn'al, 
5  mars  ISd.S,  i)i  vai.  .1.  en  (".,  Cauon,  .1.,  i)uimm()N1' .1., 


AYI.WIN,  .!.,  llhltiihlll,  et  liORANfiKK,   .1.  ml  lu 


iliss-iii  ht. 


iiilinnaiit  le  jn^eintMit  ileC.S.,  >[()ntn'al,;?l  mars  lMi(>, 
Mc.NK,  .1.,  IL'.I.,  p.  L'iief  U7;  14  .1  ,  p.  l'J;  4  L.  ('.  F-.  .1., 
p.  (il  ;  (i  Mnont's  l'.r.  KepcirlH,  p.  L'iTi,  et  17  H.  .1.  K  «i-, 

p.  -Mfl.) 

(OMrKTKXCK.  I,c  paru-rraphe  1  d.' la  section  (i:'.  <ln  clia|itrcSS 
des  S.U.lî.C '.  se  lisait  comnu^  ^nit:  "  Pans  toute  poiii' 
suite  on  action  intentée  on  i\  être  iiitenti'e  contre  tonte 
l^rsonne  ipii  aura  (piitlé  son  «îoniicde  d'ins  N»  !>as- 
( 'aiinda,  un  contre  tonte  persoiiiu^  qui  n'avait  pas  de 
domicile  dans  1<«  Has-Caiiaiia,  mais  (pii  y  poS'<cdail 
des  Iticiis  mcnl)les  on  imnn'nl)les,  on  si  la  cause  de 
telle  ponrsnitenn  action  a  oii^riiicdans  le  l!as-< 'aiiada, 
alors  si  telle  persoiua^  réside  on  «>st  comme  comme  ré- 
sidant dans  le  liant  ("anadu,  tout  jn^re  de  la  Cour  Su- 
péritMire,  (Hi  le  jirotonotaire  de  la  Cour  Supérieure  ou 
;:retlier  de  la  Cour  de  (  'ircuil  i\  l'endroit  où  l'action  e>t 
jxirtée,  après  s'élre  assuré  des  faits  [)ar  allidavit  on 
uiitr(<m:>nt,  pourra  siijncr  un  oi'dre  t'cril  an  dos  du  hrcf 
d'as<ij:naiion  dans  telle  poursuite  on  aciion.  dans  le- 
termes  suivants  :  "Ce  bref  peut  être  sitxudié  dans  le 
Haut-Canada.'"  Il  a  été  jujré,  sous  ces  ilisposilions,i|ue 
,  1(^  consijruataire  de  marclianilises  résidant  il  N'oniri'al, 

tpii,  après  les  avoir  icônes  A  Montn'al,  pc air  les  vendre, 
y  accepte  une  lettre  de  cluintK»  tirée  ^ur  lui  par  le  coii- 
Kiiruatenr  du  lien  de  smi  ilnmicilc  dans  U*  Haut  (  'auada, 
d'où  les  niarcliandises  (ait  an-si  été  coiisi;.'ni'es, et  paie 
il  .Montréal  la  lettre  de  clianjre  i\  sou  éeliéance,  peut 
ponr.suivrt*  à  .Montréal  le  cousi^nateur  résidant  dans 
le  Haut-Canada  pour  recouvrer  de  lui  la  partiel  de  la 
lettre  d(>  cliaii<:e  (|u'il  a  ainsi  payée  (pii  exccdn  le  prix 


réalise  par  lui  par  la  \  ente  des  marcliandises,  \  u  ipie 
la  cause  de  cette  poursuite  a  orijriui'A  .Montréal  iC.I'.(  '., 
art.  IM).  (OTo/uioy  et  /.''(/</e(i7, (M*. 1».,  Montréal, ."i  mars 
IsiiT,  Aviwis  .1.,  I>ui  MMOND  .1.,  lÎAiM.i  i:v  .1.,  et  .MoNDi;- 
i.i:t,.I.A.,11  .!.,  j..  l'_».".;  L'  L.C.L..I.,  ,). •_"_>!»,  ^^t  17  U..I.W  g. 

I».l.) 

CONCir.K  1>K  TKKNTK.  Les  .lécrcts  du  Concilia  .le  Tïeiite  (>t  les 
Ordonnances  des  rois  de  l'"raiice,  n'y  ayant  jvas  ('té 
jiromnl^rnés  jiar  proclamation  ou  aiitriMiient,  n'étaient 


pas  eu 


vi-rueiir  dans   le   territo 


du   Nord-(  (iiest  e 


CONCUHIN.VCiK 


180!!.  {.Idliiixliiiif  (7  ((/.,  rep.  in^.  de  .Iulia  Wooliicli,  et 
C'oiiiiulh/,  C.  15.  H.,  Montréal,  S  ■^eptemlire  lS(i!i,  DivAi., 
.I.en  C,  Caiion,  .1.,  Hadiu.kv,  .1.,  l.ouAMiiat,  .1.  ml  fuir, 
(linitidivl,  (>t  .Mackav,  ,].,ml  liiii\  coiilirniant  le  jie.'e- 
luent  fie  C.  .S.,  Montréal.  !»  jiidlet  lst)7.  Monk,  .I"..  17 
|{.  .1.  II.  il.  pp.  7.")  et  l.'i.(i  ;  1 1  .1..  p.  li>7  ;  ;5  J..  (  '.  !-.  .1.. 
1».  l»,el   1   K.  I,,  p. 'i.'):»  ) 


]'iili  .Maki  \fiK. 


C,>NSi;iL.iri)lClAIUI-;:— IWf   IsrKui)icrif>\. 

CDNSKNTKMK.N'r  l'n  éponx  ii'a  pas  le  drftit  d'actiuies  cr 
au  maria^'e  de  son  coiijfiint  avtM-  nu  autre  et  de  se 
priver  lui-même  «>t  ses  enfants  fie  Umit  éiat  léjrilime  ; 
car  l'on    ne    |KMit,  par  des   conventions  particulières, 
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«K'ro^ror  aux  lois  (!t  i\  l'ordrtï  public.  (.Iitlmslone  H  al.  et 
('«iniolli/,  ('.  H.  H.,  Montri'iil,  M  septfMnbre  ISfii»,  Dpinion 
le  Loii.vNciKK,  .F.,  17  R.  .1.  H  (l,  p.  'Mr.',.) 


roNsiDÈKATION  -.—  VHr  I'i,\iih)Yi;|{. 
(  '( )NSI(iNATI( >N  :—  Viilr  (  omi-ktiack. 
CONSTITUTION    DK  NOUVKAl'    IMlOClIUEUll  :-r(«/<    Piwmii- 

itKi'ii  (1(1  litchi 
«'(►NTIÎSTATION  Al'  MKIMTK:— r-./.'  I'h.hkimîui:. 
(ONTItAT   l'AK   MAKCIII-;   KT    KKVIS  :-ri</(MVmi'..i!ATi..s    mt- 


N  ICI  l'Ai. K 
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CONVKNTION':-    In/.   Mii.i  i;i 

<'()l'll<:  DK.HKiKMKNTi-V'»/,;  Inhckii-iion  kx  i-aix. 

<^()l*I'r,ATl<tN  :— l';./»  (  ouAitn  ATioN. 

COKI'OKATION.  IJiK!  cdinpimiiic  il«  ciioiuin  du  for  i|ui  exnri'oniit, 
i'occupiitioii  <lo  cliiirrctior  pour  «:iiin,  n'ex<'rct>riiit  pas 
uut'  l'raufliisu  ou  priviltV»'  dans  hi  sons  de  la  s.  i»  cln 
cil.  SS  dcM  S.  11.  lî.  ('.  d»(  IHfil,  riiccupiitioii  de  cliarre- 
tier,  coniuie  toutes  Wa  autres  occupations  inaïuiellcs, 
pouvant  être  cxt'rc<''<>  pur  n'iinport»?  ipii.  (('nrlicr,  pro- 
cureur tiiMiéral.  et  /-'(  (•(iiii}>'ii/iii(  du  (Irmid  Ti-<»ic  de 
fliiiriii  (le  j'ir(hi  ('ti)i(i(l((,  (,'.  H.  1{.  cTi  ai^pi'l,  Monin''al, 
!»  mars  ISdS,  opinion  de  Haimu.ky,  .1.,  conlirmant,  le 
jujrenient  de  ('.  S.,  .Montréal,  it  dccenihn^  isfi.'j,  Mosk, 
".1.,  I(>    I).  T.  H.   ('.,  p.  ni  ;  M  R.  .1.  U.  (l.,  p.  4(i'-';  12  .1., 


p.  177,  et  17   H.  .1.  K.  t^.,  p.  40(i.i. 


Une  corporation  nViant  (jue  la  créature  de  la  loi,  elle  n'a 
(pie  les  pouvoirs  (pie  la  charte  ipn  l'a  créé»»  lui  ac- 
corde, soit  expressément,  ou  comme  inciil(«nts  i\  son 
existence  même.  !/exer<Mi'«i  de  la  franchise  corpora- 
tive étant  restrictif  d<ïs  droits  particuliers,  il  ne  peut 
étni  éten<lti  au-delà  de  la  lettre  et  de  rintention  de 
l'actt*  d'incoriMiration.  I.orsipi'il  est  clairement  démmi- 
Iré  (pi'iiue  cornpajrnie  pid)li(pu»  a  excédé  stis  pouvoirs, 
la  cour  ne  penf  refuser  d'intervenir  par  injonction. 
{('(irliir,  procureur  (général,  vs.  La  (•(DiiiKKjiiic  du  (Irand 
Troue  d(  rliiuiiii  de  Or  dv  r((»ui(/((,  (".  .S. ^  Montréal,  î) 
déceudtre    1«(1.'),  Monk.  .1.,  1«  I>.  T.  I?.  ('.,  p.  (H,  et  11 


R.  .1.  R.  (i,p.4();>. 


Vidr  CoMCAONIH  l)i:  CIIKMIN  DK  IKI!. 
: —     "      CoMCAliNIi;  INroHI'OKÉK. 
: —     "       l'ilOCKOlUKS  UICI.ATIVKS  AVX  «'Olil'Olt ATIONS. 

Mi'Mrii'AMs.   Les  pouvoirs  des  corporations  pid)lii|ues 
ou  munici|»al<vs,  agissant  dans  l'intérêt  puldic,  snr  les 


cluMuuis  et  les  rues,  ne  sont  pas  limités  i\  leur  simple 
usajre  ])oiir  les  lins  du  transit  seulement,  mais  ils  s'é- 
tendent à  procurer  des  avanla^res  au  public,  soit  eu  l(>s 
réparant  en  y  i)nsant  di^s  tuyatix  à  l'eau  et  à  u'az,  îles 
épiiits,  et  jiénéralement  tout  ce  ipii  t'sl  dans  l'intérêt 
du  public  et  de  la  santé  publi(pu^  ;  et  tout  domma;.'e 
])ouvaut  résultcu'aux  particulan's  de  Ici  usa;ze  <les  rni-s 
pid)liipies,  i\  moins  iju'il  n'y  ait  maïupie  de  iioins  ordi- 
naires, ou  qu'il  y  ait  né;ilijience,  iidialiilité,  ou  inoou- 
didte,  est  (himuiim  .'<i»4('  ùijiirii!,  et  cela  ne  fait  pas  de 
diirérenc(>  (|U(«  les  travaux  soient  de  nature  à  snspen- 
<lre,  pour  les  ))articidiers,  la  jouissance  de  Uairs  pro- 
priétés de  la  nnmière  (pi'ils  ont  ilroit  d'c>n  jouir.  I.cs 
corporations  u  unicipales  sont  re.sponsables  de  leurs 
iludui-diliiH  ouïr  no  les  |>arliculiers,  lors()u'ils  ont  été 
commis  sous  l'autorité  de  la  ciorporation,  dans  les  M- 
ndtes  de  ses  i>ouvnirs,  ou  lorsipi'ils  ont  été  nitiliés  par 
elle  après  (pi'ils  ont  été  commis;  de  là  leur  respoiisabi- 


i 
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]]{{',  coniiiu!  loH  |iurti('ii1i«r><,  pour  1o  iloiiiina^e  niiiHt' 
piir  la  construction  insntliHiintc  il»  lenrs  traviiiix  |iu- 
blics,  et  leur  t'M|ioiiHivl.iliu''  nu  incinc  (l«vrrt''  ut  de  lu 
ni('nu>  nianicrc  i|iic  les  |M>rHoniit>s  niitnrc|k>s,  pour  la 
Mt'^îli^îcncoou  le  niiiii(|Ut'il'haliilt'tcilt'lonrsii>;oMt8,(lun8 
la  conHtinction  <1(>h  travaiiN  l'ait»  pour  l'avaiita^o  de  la 
ninnicipalilt'.  'I'ouh  les  corps,  ou  porsunnes  tnoralttfi,  ut 
h'!*  coiunnnu'H  ««ont,  on  principe,  Mouniis  au  ilrnit 
coMiniiin  en  ce  ipii  concerne  la  torniatioii  des  obliga- 
tions, l'otir  eux,  couiino  pour  !es  particnliorts,  lus  obli- 
jraliohs  ont  leur  source  dan-  les  contrats,  les  cpuiHi-coii- 
trats,  IcHipKisi-délits,  et  l'on  doit  ajouter  le»  délits;  t^ar, 
si  lu  nature  îles  choses  nu't  olistaclc  i\  co  (pu*  ces  iiidi- 
vidualiiés  morales  soient  atteintes  par  le-'  |>(miios  atllic- 
tiv((s  corp..relli>s  ctaMies  pir  les  lois  de  ré|ire.ssioh, 
rien  nu  s'oppose  à  ce  iprell»)-»  «uicounnd  des  ()l>lii;a- 
lions  pécuniaires  à  rai^^on  des  délits  de  leurs  agents. 
Les  diver-es  aihniiiistrations   aux(pudles  ccis 


agents 
appartiennent  sont  >ujett  s  il  la  réparation  civile  du 
doninia^re  causi'  jiar  le  délit.  On  peutadniettre,  connue 
principe  l'Iéinentaire,  (|u'uiie  (dr|Miration  niiiidcipale, 
lorsipi'tille  anil  dans  l'intérêt  public,  est  à  cet  éjjard 
revêtue  de  l'autorité  lé^rislative,  et  (pie  son  exercice 
n'a  pas  d(\  limite  tant  (pi'elle  a^it  pour  les  lins  pour 
le8(juel|e!«  ou  lui  a  coMiiécette  autorité,  mais  (jiie  (îotte 
protei  tion  cesse,  lorsipio  ces  at'tes  tombent  ilaiis  l'ex- 
ception susdite  et,  dans  co  cas,  elle  est  r<8|)onsable  des 
conséipienccs  ipii  en  nsulteut  comme  les  particuliers, 
sous  les  mêmes  circonstances,  l'n  corps  public  est  res- 
ponsable, comme  corporation,  du  doinma.e  causé  nar 
une  irri'%'iili'rité,(]Uni(puMlansles  limites  de  ses  pouvoirs. 
I.a  rcjrle  jiéiu'rale  des  tribunaux  est  (pi'ils  ne  peuvent 
contraindre  (pi'i\  rexéciition  d'oblijr:tions  lénnles, 
it  ordonner  une  inilemuité  pour  violation  d(Mlroits 
bVaux  et,  conséipuMuimtnt,  c(dui  (pn  ajrit  dans  l'exer- 
cic"  de  son  droit  n'est  pas  responsable  du  dommajre 
nsultant  il»>  cet  exercice,  i\  moins  ipi'il  lu'  soit  causé 
par  unin<|ue  •U*  soin  ou  d'babilité  onlinaires  dans  tels 
cas.  Il  n'y  a  pas  lieu  u  une  action  «mi  dommajîes  contre 
c(dni  ipii  fait  un  acte  ipi'il  est  nutiuisé  A  faire  i)ar  la 
loi.  lue  corj  oration  municipale, qui  fait  des  améliora- 
tions piiblicpies  (pi'elle  est  autorisée  il  faite  par  la  loi, 
n'est  pas  responsabU^  eu  doinma>:es,  A  moins  (pi'en 
faisant  ces  aniéliorati<uis,  elle  ait  excé«h''  ses  pouvoirs, 
ou  se  soit  rendue  coupable  de  né>;lij:ence,  d'ilihabilité 
ou  d'incondiiite,  soii  droit  UV'al  ne  la  protégeant  pas 
dans  ce  cas.  L'autorité  municipale,  considén'o  dans 
l'at'coinplissement «les  travaux  |(ublics,est  lespoiisable 
des  ai'ciilenis  arrivés  par  la  né^livrence  ou  l'iuipré- 
\oyance  de  ses  aiients,  manifesté'esoit  «laiis  la  concep- 
tion même  des  travaux  entrepris,  soit  dans  le  mode 
d'exécution,  s'il  y  a  eu  ounssion  îles  préc  autions  néces- 
saires. Tout  fait  ((uelcompie  de  l'homme  qui  cause  il 
atitrui  un  domnui^e,  obli<;e  celui  par  la  faute  duquel 
il  est  arrivé  de  le  réparer,  (piaud  il  n'a  pas  sa  scairce 
dans  l'exercice  ti'un  droit  reconnu  par  la  loi,  ou  (pian<l 
il  résulte  d'un  mode  particulier  d'exener  son  droit 
qui  n'a  pas  d'utilité  pour  son  auteur  on  ()iii  aurait  pu 
être  évité.  Lorstpi'uiie  corporation  municipale  pose  un 
éyout  public  qu'<dle  est  autori.séc  par  la  loi  A  placer 
dans  une  rue,  les  propriétaires  riverains  n'ont  pasd'ac- 


TAIll.K    Ar-l'HAH|î;TI(iUE    DES   MATIKKES.  537 

tion  (Ml  <I(>iiinui|;<«8  (;ontro  ell«,  ni^ine  si  l«^8  travaux 
i|ii'oll<t  fuit  |H>uvont  Hrv,  cla88«'>H  comme  oiiu  iiiiiHuiur, 
si  In  prt'jiidiee  (|u'ilH  (m>  ^^prouvont  leur  eut  (rommiin 
ivvfc  le  pul)lic,  quoique,  i\  riiiHou  de  1b  proxiinitt*  des 
travaux,  ou  de  roecasiou  pluH  fn''(|uente  (ju'ils  ont  de 
paHser  dans  la  rue,  ils   puissent  souffrir  plus  (pie  les 
autres.     Ils  n'ont  droit  d'être   ind(>nini8e8  (pu*  s'IIh 
«éprouvent   un  doniuia^e  8|M''i'ial,    diHt'-rent  do    celui 
ipi'ils   «''prouvent  en   commun  avec  tous  les  autrcn. 
Cette  exception  leur  donne  un   recours  ipi'ils    n'au- 
raient pas  autrement.  La  loi  n'accorde  de  recours  par- 
ticulier (pie  pour  un  pn-judice  particulier.  Le  propri(''- 
taire  riverain   a  droit  d'action,  si  la  corporation,  en 
con.><trui8ant  un  ^^^otit  ne  |)rocède  pus  avec  dili^eiu'e 
et  obstrue  la  circulation  nrcs  de  sa  p.  opri<''t«'',  et  em- 
|K'c)ie   le   piissatfe  du  |iul>ltc,  lui  causant,  par  lA,  des 
fiertés  d  ins  S(ts  affairesotson  coniinerce.  Le  doiiinia|i!e 
(|ui  est  ^('mu' rai  au  public  est  (pi'ilx  ne  peuvent  passer 
(ians  le  iiK'ine  clieinin  cuiiuik;  auparavant;  (;'.  st  un 
inconvénient  coiniiiuii  îl  tous;  et,  à  cause  de  cela,  il 
n'y  a  j)as  d'aiîtion  ;  mais  il  y  a  un  recours  pour  le  pro- 
pri(''taire  riverain  à  (]ui,  |>ar  ces  travaux ,  on  fait  perdre 
un  commerce  (pi'il  aurait  eu  si  ou  n'eût  pas  ainsi  obs- 
iru(''  le  pa8Ba);(t  public.  lie  proprit'taire  riverain  (pii, 
outre  le  droit  de  passajre  qu'il  a  eu  (Commun  ave(;  tous 
leH  autres,  a  un  ma^rasin  sur  la  rue  dont  l'achalaudatre 
we  compose  de  ceux  (pli  y  passent,  souffre  avec  les  au- 
tres de  l'obstruction  du  pawsa^e,  mais  il  ^'prouve  seul 
une  perte  dans  son  commerce.  La  môme  rejîle  s'appli- 
que lors(pie  plu.sieur8  propritHaires  riverains  <''prou- 
vent  le  méinedoninia)îe  |)articnlier.  Lorstpie  l'obstruc- 
tion continue  pendant  un  temps  d('Tai8oniiable,le  pro- 
prit''taire  riverain   a  droit  de  s'en  plaindre  comme 
d'une  cause  iinm(''diate  et  directe  de  sa  |)erte.    Il  n'y  a 
pas  d'action  pour  un  pr/>jiidi(;e  commun  à  tous,  naree 
(ju'il  n'y  a  d'atteinte  jioriée  (pi'à  de  pures  facultés  ou- 
vertes à  tous  d'une  manière  >:(''n<''rale,  à  la  diflërence 
des  droits  proprement  dits  que  la  loi  ("Mablit,  re(^onnaît 
et  jrarantit.  Les  premières  ne  sont  ):aranties  jiositive- 
meiit  à  personne,   tel  est  l'uBa^e  des  voies  piiblir|ues  ; 
tant  (iii'elles  subsistent,  cbaciin  a  le  droit  d'en  jouir; 
leur  abandon,  leur  suppression  ne  peut  donner  lieu  à 
des  réclamations  fondées.  Lorsqu'une  corporation  mu- 
nicipale donne  un  contrat  i>  des  particuliers,  pour  lU^s 
travaux  publics  il  faire  dans  une  rue,  et  (pi'ello  (xarde 
le  colltr("»l(^  du  mode  de  construction  (le  ces  travaux  et 
se  réserve  le  poiivciir  de    leur  (bmiier  des  instructions, 
ei   même  des  ordres  sur  la  manière  d'accomplir   les 
a(;leM  (pli  leur  sont  contiès,  elle  est  responsable  des 
dommajîes  rcsultant  de  la  nt'^lijîeuce  ou  de  la  faute 
des  entrepnMumrs  dnns  celte  construction.    Le  propri*'- 
taire  riverain  a  droit  à  de.s  doinina({(«  si  des  travaux 
publics  faits  dans  une  rue  sont  faits  avec  iu'n''>J<*"<^tS  **• 
on  y   met  un   temps  trop  lon^  A  caus(Mbi  manque  de 
connaissance,  de  soin  et  d'iiabiloté  pour  pr(''venir  les 
diHicultés  de  l'entreprise  et  qu'on  met,  dans  la  rue, 
(les  obstructions  qu'on  aurait  pu  éviter   par  un  soin  et 
une  att(Mition  convenables,  caus  int  sans  nécessité,  une 
interruption  dans  le  trafic  en  gén(''ral,  et  uneobstruo 
tion  particulière  et  un  dommage  t\  ce  propriétaire.   La 
corporation  ne  peutse  soustraire  à  cette  res|)onsabilité 
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en  alI»V"ntii*  '''>*  liitlicnltt'H  qu'elle  ii  nMii'nntr'fH  dftuH 
IVxt''«>ili()ii  (les  iriivaiix,  Hi  («'s  didiiiillrH  mil  t'tr  rt  ont 
Ml  t'-tiMt  prt'viH'H.  !,('  |>r()pri<''taiio  <|iii  fuit  oiilre|iiMMi'lro 
Il  (•Kristiiicliuii  i\'\n\  ouvrajî»',  par  duvi-i  cl  inarclit', 
n'cHi  piiM  rcHpniisahlc  <|ttM  lUiinina^oN  (jui  ptMiviMit  ^Mnt 
caiiHt'M  dans  l'cxorniidii  dt!  ers  Iravaiix,  tandis  ipio  1p 
niaiti'f  ri^t  rnH|M>n''id)l('  du  doniinai^c  run-t''  par  la  in''- 
nliiroiicn  de  «on  Hcrvilnir;  cctt»'  diNliiictioii  est  liast'i! 
Hiir  it*  fait  (|nt<  le  nialtrn  a  smi  wrvittMir  mihih  huii  con- 
trôlotît  p(Mit  lo  rciivoyt^r  priiir  iiicondiiitc.  Mais  ni  le 
prupiit'tairc,  <|ni  fait  fdii.strnin'  un  ouvrai:»  pur  niar- 
dit''  et  dtnÎH,  tinrdo  Ui  cnntrôif  du  iihmIc  d«  la  fonstnic- 
tioii,  il  n'y  a  pas  do  liistinctioii  à  faiiiMUitro  sa  rcsiKin- 
liilit»'-  punrj'ai'tc  d'un  iinlrt'prt'iKMirdii  pnnr  l'acic  d'un 
HorviH'iir.  Uik!  <(irpnrati(iii  nnmicipalu,  (pii  fait  ini 
contrat  avfc  nn  puMnnr  de  Inyanx,  pour  poH(M-  dos 
tnyaux  daiiH  la  iniinicipa!il<''.t'>t  rcBpoiisul)!»'  lii'  la  n^*- 
«.'liiri'nrf  dt's  jonrnalicr-'  omi>loyt'H  i\  poBcr  nw  tnyaiix. 
Il  (Il  est  dit  nu'iiif  (|iiant  à  la  posr  dos  tuyaux  A  ]Xiiy.. 
Mion  (pu'  la  prt'doniinant'K  do  l'uu  on  do  l'aiilro  con- 
trat Hoit  i)liiH  inaripK'o,  Hiiivant  les  circoiiHtuncc'H  do 
cliaipio  o8|it'co,  lo  rapport  do  (M)inniottant  i\  prcposc, 
ontro  doux  porsonnes,  dôpi'iid  do  cos  doux  coinlitioiis 
niinioN:  ipio  lo  |)rôpos6  ait  tti-  volontairciiiont  ot  liliro- 
niont  cliiiJHi.ot  (|uc  le  coiiiniottant  oùt  lo  pouvoir  do 
lui  doiiiioi  i\i^H  instructions,  ot  ni^^mo  dos  ordro.s,  sur 
la  niaiMcro  «l'aocoinplir  les  actos  (pii  lui  sont  coiilit'-'; 
partout  où  roxist«uic»(  do  coh  doux  ci>ndilic>ns  o«t  coiis- 
tatco,  on  jiout  diro  «pio  la  rospnimaliilitô  oxisto.  i.ors- 
i|no  los  oiitiopronours  Mint  tonus  do  suivre  Io8<liroc- 
liniis  d'un  cnniitc  du  conseil,  mi  dos  olliciors  do  la  cur- 
poration,  dans  la  construction  do  l'ouvrairo,  ot  ipio  l(( 
contrat  |mmii  oiro  résilie,  au  bon  plaisir  de  Incorpora- 
tion, après  un  certain  avis,  cettii  doriiièro  doit  l'tro  to- 
nne roHpoiisalile  pour  les  actes  do  l'ontreproneiir.  Il  y 
a,  dans  eo  cas,  rapport  de  iiiuîtro  à  (wnployé.  ha  ros- 
poii>al)ilité  d'une  porsunne.  pour  un  acte  (pi'elle  n'a 
pus  l'ait  et  t|ui  a  i  té  l'ail  par  nn  autre,  procède  de  la 
iiiaviino:  oui  fiuil  ]it>r  nliiiiii  fncil  /ut  ."<  ;  souleiiitMit., 
l'actiun  est  soumise  i\  ces  deux  conditions  osscmi- 
tiolles  :  (pie  l'acte  doiiiiiiaj:eal)lo  ait  été  coin  mis  par 
l'aifcnt  dans  l'ext^rcice  dt\  ses  fonctions  et  (|iie  cet  acte 
constitue  do  sa  part  iiii(>  faute  caractérisée.  ("»istà 
celui  (|ui  rcclanie  à  (  taKlir  po^iti veinent  la  faute  do 
commission  et  d'omission  (|n'il  impute  aux  n^tMits. 
l'iie  corporation  ne  saurait  être  responsable  d'un  acci- 
dent (pii  n'a  plis  de  can-e  rocoiinne.  ou  dont  la  cause 
IK*  serait  pa-  attribuée,  avec  cortitiide,  à  la  iié>.dii.'eiice 
do  s(îs  employés.  l,t>  propriétaire  ri  voiaiii  d'une  nui, 
où  une  cor|)oralion  mnnicipale  fait  dos  travaux,  a 
droit  aux  dommaircs  résultant,  directeiiuMit  ot  immé- 
diatement, de:4  inconvénients  (pie  lui  causent  ces  tra- 
vaux. Il  ne  peut  se  plaindre  (pie  loiS(iiie  les  travaux 
all'ectoiit  dii(îctement  et  embarrassent  sa  propri<^té. 
Iiaiis  nue  demande  on  (l(iiiinia;;e,  contre  niio  corpora- 
tion municipale,  pour  |M^rto  de  commorcc,  i\  cause  des 
obstructions  dans  la  rue,  le  domma<;e  iieutètre  prouvé 
par  la  coiiiparai^^on  du  produit  du  commerce  ù  11110  pé- 
riode, avant  le-  travaux  et  les  obstructions,  corres- 
pondante à  collecpieles  travaux  ont  duré.  Les  travaux 
(pi'iino  eorporatioii  municipale  est  autorisée  i\  faire  par 
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Ml  l'Imrtc,  ijoivoiit  <"'tr<' fiiitM  HUtiM  «•aiiMcr  «le  iIoiiiimmv'i^ 
aux  naiticiilit'rs,  et,  si  ci-m  triixaiix  caiiHt'iil  des  «luiii- 
iiiavrt's  siii'riiiiix  aux  iiarlicnlirrM,  la  rnriKinition  (  si 
i('-H()iiv.nlilt'  «le  rvH  i|iiiiitnaf;:s.  ("«'^t  iiiio  rnn  litinii  iiii- 
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<■  lin  |i<in\>iir  (jin    Ini  cHt  cniiri'ili'.  i|ii  >||n  ne  niiii 


iiifitra  |ia-  li'alm-  dans  l'cxcri'ii'»'  <lr  it.s  lra\aii\.  l'illc 
•'m1  r('H|iiiii.saiil<' lies  actes  iW  mi'm  iMii|i|(iyi'H (^t  av'f'iits  dtt 
la  iiioiiif  iiianicn'  i|M(>  I<>h  |i:irtii'nii*'iN  nt,  |iliis  iiirlicn- 
lirit'incnt,  Ioimim'i  lie  a  pu  t<iii|M'<'iicr  N*  diiiiimat.')' )■! 
()irt'lit>  iH'  l'u  |ias  l'ait.  l.orHiiiH*  d'-s  ciilrci  n'iiciirs,  idutr- 
>svs  i]{>  cniiNt  I  tiirc  lin  ('|.'(iiit.  dans  iiiif  rue,  fuiitdt's  fxea- 
\  aliiiii«  daii>  la  nm  et  ulislnii'iit  la  riii-  di>  inaiiirm  i\ 
iiiiiiti  an  itiiMiiiiTcc  di'H  iiroprii'Iairt'M  rivcraiiiH,  la  mr- 
piiralioii,  i|iii  a  1  niisiTVt'' je  l'oiiInMo  di's  travaux  t't  If 
di"it  th'  ri'>ilit'r  U\  rmiirai.  si  i<w  liaxaiix  nt«  mhiI  paH 
l'ait-' avitr  diliLD'iK'f  <'t  d'une  niHiii<-ii>  niiixcuMlde,  e>t 
respotiHahld  de-  dnniniu).'(>^  particuliers  ainsi  caiiscH 
aux  proprir^taiics  lixeniinv,  (//'(/•(»/(/  it  /,<»  Cilfili  Muni- 
ré>il,{\  15.  I!..  Muntrcal,  IS  .juin  IstKi,  lnv  \i.,  .1.  en  ('.. 

AvnviN,.!.,   hllIMMllM»,  .1.,    h.MXll.KV,  .!.,  el     .NIoMiKII   I, 


.1.  .\.,illl 

tend) 


I  de  ('.  S,  Muiitr 


innaiii  le  iir/inien 

I.MI.-).  MunL.I.,  Il  .!.,  p.  IIM 


■t'ai,  'Jii  NI' 


NN.  et    17  U.  .1.  II.  y.,  p.   Jfi.i. 
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Acte  ciincernant  rallncation  provinciale  en  fa- 


veur de  l'iMlncaliciii  snp'''rieiire,— et  leséculeN  iinrinjile.s 


et  c(ininiiine.'<,    décrétait  (sec.  / 


■).|i 


'l.e.s  terres  nmi 


cdlicrdée.s  cJailH  les  sei;.'iieliries  seront  exemptées  de  la 
cotisation  imposée  en  \ertii  de  crt  acte,  mais  Ions  leH 
scij.'ii.'nis  paieront  pour  leurs  droit  linratits  un  ipia- 
ranl  icine  'In  nu  niant  di'  la  cotisai  ion  repartie  dans  la 
mniiicipalilt''  on  les  mniilcipalités,  on  parlie.s  de  mniii- 
cipalit.cs  dont  ils  sont  sci;>iieiirH  en  pro|i<iitiun  de  re- 
tendue de  leur  stiiirnenrie  en  icelIcH."  I,e  cli.  -Il  des  S. 
II.  U.C.  de  IStd,  inlitiijé:  "Acte  conceriiant  l'alioli- 
tioii  j:énériilc  d<'s  dioits  et  devoirs  féodaux,"'  décrétait 


(sec.  :!(l.  >A  I,  •_'  et  :i)  ipie 


l,e.  d 


eiiiiis  et  après  !(?  jour 


de  la  pnldication  dans  la  (l'uuili  ilii  I'hikiiIh,  oii  aiili 
f,'ii:itlr  (>lVuiil  I,  de  l'avis  «pie  le  cadastre  d'une  -ei- 
î-'iienrii*  a  été  déposé  comme  susdit,  tout  cen>-iiaire  de 
ladite  si'i;^iieiiric  posscileia,  en  vertu  d'iceliii,  son 
fonds  en  Iranc-alItMi  roturier,  lilire  et  franc  de  tons 
c<>n-,  droit  de  liaiialité,  droitde  retraii.et  antri'S droits 

e  iiMeliiiresiicce 


«•t  cliaryes  féodales  et  sei<_'neiiria 


les  di 


(|iie  ce  soit,  ex<'epté  la  lenle  coustitnce  (pu  sera  snlis 


litnée  à  ton-  droits  et  diarires  se 


rueniiales 


i:t  t. 


lit 


sei«_Mienr  (Hissè  lera  dès  lors  il  à  l'avenir  son  domaine 
l't  les  teire.s  non  concédé'es  de  sa  M'iiineiirit!,  et  tons 
(lonvoirs  d'eau  et  Mens  fonds  ipii  Ini  appariienncnt 
niaiiitrmint.  en  fraiicnllt^u  roturier,  en  \ertn  de  cet 
acte;  l't  lesdilcs  pldprii'tés  et  1.  s  lelilcs  l'oli-titilées  A 
lui  pa\ali!e<  en  \crln  du  présent  acte  par  ses  ccnsi- 
taires,  on  partout  sci;.'neur  clu  licf  ou  sei;;iienrie  dan.H 
leipiel  d  est  sci'_'neur  iloin i liant,  seront  possT'di'e-,  par 
lu'i|uitti-s  et  nettes  de  tous  droits  ou  icilm  uuccs  fé'o- 
dales  à  la  couronne  on  m  tout  sei^'tieur  dominant  iloiil 
son  tief  on  -ei.'iieurie  relève  acinclleiiicni,  -ujet  tou- 
jours, tant  pour  ce  (pli  re;iarde  le  selirneiir  et  le  censi- 
taire, aux  dispositions  du  jir''sent  acie.  ;i.  V.{  le  sei- 
>:nenr,  comme  tid,  ne  .•■era  ajircs  tel  tfMri|^  sujet  t\  au- 
cun»» olili'.'ation  oU(''reu-'(t  envers  8i'«  coiiMitairi'.s  et  ne 
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|K)urrH  |irétflii«ln)  à  aiicnns  liroitH  luinnri(l<|n('H;  ot 
iiiillo  ti^rnt  on  ToikU  ne  Ht^rn  i\  l'iiviMiir  coiuvdc  pur  un 
Ni>i(!ii<Mir  pour  t'tr»  t«Miii  iintn'imMit  qno  mmih  lu  tiiiuiro 
en  fiuni'-HlItui  loliiriur,  on  ^>lr<(  Hiijt't  A  iIoh  ilroitH  tin 
iiiiitatioii  (Ml  uiiIrt'H  raii«VMiu>c8  iViNluleH."  Il  h  H>'  i\\n6, 
HittiH  ('«'8  (lixinmitioit",  «lU'apri'H  I'uvjh  <Kwir'|)At  du  «-h- 
(luHtro  (l'uiK*  Hfi^'iKMiritt,  l«>8 droits  IticnititM  doccliii  tpii 
iMi  (>8l  le  Hui((nuiir  hu  trouvant  aboliH,  ce  durnior  est 
pur  le  lait  exonér/i  <lu  puieniont  du  (piuruntiùme  dn 
niontnni  du  In  ('oti-'ution  Ncoluire.  .Inp-,  d*t  pInH,  <|iie 
les  <l<Mix  hcctinns  ri-dessuH  cit/'eH  ne  Hont  pas  incoiii- 
patihles  parce  que,  tant  (ine  leH  cadastre»  iiV'taient 
|H)int  torniincH  et  clos,  lu  4(>iènie  était  puyulile,  niaiH 
unH-ilot  (pi'iN  (luient  terndncH  et  clo",  le  paiement  dn 
•lOièii  e  devait  c<"Her  et  Ich  terres  non  concétléen  devtc 
naient  inijioHaliIeH  un  lien  et  place  den  droit»  Incrutit'-'. 
(('oiiivriniKtinH  <l' lù'olr  pour  la  munivijinhlé  ili'  Saint- 
Mini-Hiipliiilf  ili'  NirolH  VH.  Triijije  ri  (//.,('.('., 'IVoIm- 
Uivicres,  )t  novend)re  IHJiH,  I'oi.kttk,  .1.,  1»' J.,  p.  344, 
et  17  U.  .1.  I{.  ti.,  !..  4:.4.) 
COI'U  DU  HANC  i)K  LA  UKINc  KN  Al'l'KL.  Les  sections  7,  «  et 
T)»;  dn  cliupitre  77  S.  U.  M.  C.  8»  linaient  comme  suit: 
7.  "  (.jnatre  dcH  jn^'es  de  ladite  (oiir  en  formeront  le 
qnornm  en  ap|iel  et  pourvoi  pour  erreur,  et  |Mturront 
ti^nir  la  conr  et  enexercertous  leH  pouvoirs  et  autorité; 
et  tout  ju^'cment  on  ordre  en  iipind  ou  ixiurvui  pour 
erreur  daUH  lequel  auront  concouru  troiH  jn^es  de  la 
("ourù  ui'e  séance  d'icelle,  aura  la  même  force  et  le 
mémeeH'cttiu«!Mi  tousU'S  ju^rosaîn-i  présents  y  ensHent 
4onconru;  et  nul  ju>:einent  porté  en  ap|H<l  ne  sera  in 
llrmé,  reformé  ou  confirmé  sans  le  concourH  de  trois 
ju^esde  ladite  cour."  S.  "1^  simple  fait  d'avoir  éU'' ju>ie 
de  la  "oiir  dont  la  décision  est  mise  en  qu(>stion,tanilis 
<j\ie  la  cause  y  était  |M«ndant(!,  ne  rendra  pas  nu  jnue 
(le  la  Cour  du  liiiiu^  de  lu  Heine  inhuliile  il  siéger  en 
ju<;ement  dans  ladite  cau-e,  à  nuiins  qu'il  n'ait  siéjié 
dans  tel  le  cause,  lorsque  le  ju({«Miient  final  a  ét«''  rendu; 
ou  (si  l'appel  est  d'un  jut^ement  interlocut()ire  avant 
le  juj:eiiient  final)  le  dit  juj^e  ne  sera  disqualitié,  que 
s'il  a  siéjré  dans  la  cause  lorsijue  le  ju);enient  interlo- 
cutoire a  été  rendu."  'iti.  "La  Courdu  Banc  de  la  Iteine, 
sié^reant  comme  conr  d'apjnd  et  pourvoi  jKUir  erreur, 
sera  une  cour  de  pourvoi  pour  erreur  dans  les  utiaires 
criminelle*  aussi  bien  que  dans  les  atfuires  civiles,  et 
aura  jnridicti(m  en  pourvoi  pour  erreur  dans  toutes  les 
«anses  criminelles  devant  ladite  conr  siégeant  en  ma- 
tières criminelle-,  ou  devant  tonte  cour  d'oyer  et  ter- 
miner, on  cour  de  -essioii  de  quartier;  et  le  bref  de 
pourvoi  iMHir  isirenr  aura  l'effet  de  snspendn^  l'exécu- 
ti(m  (In  jujiement  ilc  la  Cour  Inférieure."  Il  a  été  ju>;é, 
sous  ces  dispositions,  qu'un  des  juives  de  la  (  our  du 
])anc  de  la  iîeine,  sié|jeiint  en  apisd.pent  prendre  part 
A  l'audition  et  décision  d'un  bref  d'erreur  pris  d'un 
jiijremenl  rendu  par  lui,  cfiinme  pn'sident  de  la  Cour 
du  Haui-  de  la  Reine  (juridiction  criuiinello),  condam- 
nant une  personne  |Minr  mépris  de  cour  résultant  de 
lettres  contenant  des  injures  A  l'adresse  de  (!e  ju>re. 
{Lu  Kl  ine  vs.  liami^tiy,  ('.  B.  K.,  Montréal,  7  mars  lS(i7, 
DivAi.,  .1.  en  ('.,  Ayi.win  ,].,  Dhimmond  .1.,  ItAiMiLEv  .1.. 
et  MoNDKi.KT  .r.,  11  .1.,  p.  l.VJ  et  158;  2  K.(".  L.J.,  p.  231, 
24«i  et  2«7;  l.'i  .1.,  p.  17,  et  17  K.J.li.Q.,  p.  20.) 


TAHLK    ALIMIAUKriU^I  K    UKS    MATlkUKS. 
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I5ANC  DK  l-A  UKINK:— r«/,  Mki'iiiH  DuaiiiK. 
(  l'Mn,  DK  CAUSKS  D'ACTION  :     !'.</<  riiocKin  uk. 
("UKATKl'K  :-•>'»«/.  iNTKiti.inioN. 
ClJUK:-r»/.  MAiiiAtii;. 


DftniTKl'U  INSOIA'AIM.K:     r../.  I'iikuvic. 

"  IN>i()IA'AIU-K:— r-./c  IUcki.. 

Df',!  LAKATION  :—  ]'•<!>:  lim  hatkin. 
DKMANDK  DK  l'AIKMKNT  :— r»./.  Uii.i.kt  I'kdmissoiuk. 
DKI'KNH :—  !'•(/.  Dksisi tMKsr. 

"  "     KxrKmoN  Du  atoikk. 

DMIIH': — Viilf  iNMcitii'TioN  h:n  uk\  mion. 

'*  KN  HKVISION.  liurHiiiut  la  Homiiifl  nMliinit''«  par  iiiib 
action  hy|Nitli('-cairtt  ii'ttxcôdu  pas  $4()(i,  lo  (li''pôl  oxi^t* 
pttiir  l'iiiHiTiptit.n  «Il  ro\  isiuii  n'ost  «pie  il»i  i'"Jii.  (Fur- 
xijlh  it  ni.  VH.   ClinrkliotH,  ('.  S.  K.,  Miiiiln''al,  '-'.<  !i(»v«'m- 

\)W    IK(il),  MdNDKI.KT,  .1.,    liKUTIlKLOT,   •l.,(>t  MaCKAY,  .)., 

18.1.,  p.  ;i-js, ft  17  u.i.u.ii.,  p. r.i(}.) 

DtelSTKMKNT.  Aux  teriiioH  du  l'art.  4.')(i  C'.I'.C.,  ipii  drclaro  (pic: 
"  Une  partio  puni,  un  tout  tuinpH  avant  jn^uinunt,  hu 
(l<'-HiHtor  (lu  Ha  duinaiule  ou  priMvduru,  )\  la  condition 
do  payer  lu«  frais,"  un  deinaiiduiir  nu  peut  mu  dt'si.stur 
du  H»n  action  A  inoiiw  ipi'il  nu  paie  lus  frais,  ((imn- 
kIivIUh  vs.  léthliinr  il  ((/.,  es.,  Montr(''al,22  octobre  lS«is, 

TouKANCK,  .1.,  r_'  .1.,  p.  ;{43,  et  17  U.  .1.  K.  Q.,  p.  454.) 

"         : — Viilf  KxrKi'TioN  du. atoikk 

DKIKUIORATIONS  A  VS  IMMKUULE:-r;«/t Cai-ia». 

DI.SCUSSlON:— l'if/»  Kxcei-tion  dk  diwhhkion. 

DISSOLUTKJN  DK  .SOCIKTK:— JV-Zr  Hociferft. 

DISTUiniîTlON  DK  DKNIKKS.  1-«(h  crt'aiicicr.^  (•liir()>;iapliain« 
OUI  le  droit  de  contestiT  la  distrilnitiuii  du  pHnluit  de 
la  vente  du»  iniiiieubles  à  l'encontre  des  crcanciers 
liy|K>tliûcaires,  lor8(|iie  t^«!S  deniiurs  sont  erron^Miiunt 
et  dkVi'l»""""^  collo(pi(''8  à  leur  prcjudice.  hors'iiu! 
plusieurs  iniinenbles  sont  vendue  et  ipie  lus  liypothù- 
ipies  conscntius  par  le  propri^'taire  de  ces  iniineulih^s 
affectent,  pour  (piuhiues-iines,  tons  les  iinniunbles,  ut 
pour  d'antres,  un  ou  plusieurs  d'iceux,  les  hyixitliètpies, 
atlectant  plus  d'un  ininiuublu,  doivent,  par  la  loi,  (Hru 
coll(M|nées  à  leur  ran>?  et  s(3  diviser  prop  irtionnelle- 
inent  sur  h;  prcnluit  de  tous  lus  iinuiuubies  afructi's,  ou 
sur  les  balances  d'iceux  restant  A  distribuer  et,  alor^i, 
la  nuihse  dus  cruanciers,  ut  non  pas  le  cn'-ancier  liypo- 
thécairt  non  payé,  doit  prolitur  do  la  balancttdn  prix 
de  vente  d'un  des  iinniunbles  (pii  se  trouve  dénnjfé, 
par  suite  de  cette  division  de  rhvpotlu'(iuu  (.'cncralH 
(art.  741  ('.l'.C.,et:.'04!)C.C.).  (.4»*!/»t.'(  v>.  .»///->//ri,C.  S., 
Montréal,  10  juin  18G7,  iMoxK, .!.,  1 IJ.,  p. '.'tiô  ;  4  L.C:.  L..I., 

p.  42,  et  17  U..I.K.Q.,  p.  157.)...     

•'         DK  DKNIKUS:— F»'/'  Cki.tikicat  dk  iiKdisTRATKt'R. 

DUCUiMKiNTS  AllTHKNTUirES:— r»(//   Mandat  d'kxtkaiution 

DU  (iOtVKKNKl'K  (iÉNfiKAI.. 

DOMICILK.  Lu  domicile  s'acipiiert  par  le  concours  de  la  volonté 
et  du  fait, '(;(ù;i(>  «f /(IC^»,  c'est-à-dire  par  la  résidence 
actuelle  dans  un  lieu  avec  l'intention  d'y  établir  le 
siège  principal  de  sa  dumenre  et  de  hoh  all'airus.  Un 
nouveau  domicile  ne  |Kînt  «'aciiuérir  par  l'intention 
seule;  mais  le  domicile  une  fois  établi  dans  un  lien 
peut  s'y  retenir  tmimo  »olii.  1,'babitation  (pieliine  Ion- 
iiwe  t|u'elle  so>t  ne  (diaiiKu  pus  le  domicile, si  elle  n'est 


Jl 
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iii'<  (iiii|):i;.'iit'(!  ili!  l'iiitt'iiliiiii.  Il  y  II  iir.  siiiii[.tiiiii  li'-vrali' 
pimr  lu  i-nii,>-(trvnti(in  du  .loiniiilc  (l'ori^iiiKt  jiiHq'  'ù  lu 
preuve  ilii  fliiinj^eiiii'iit.  I>(^  li\  il  suit  ipie  lorMqu'mi 
iiiiliviilii  II  (jeux  iiiiiiiitiUiH  «laiis  ilivers  territoin'H,  i>ii 
ildit  (le  prilëreiict»  uviiir  éj.'iii'(l  un  lieu  ile  mu  iiuisMunee, 
l.'nh-eiireMiiiinentuiu'u  ne  snllit  pu»  pour  fur  mer  pr«>nve 
il.i  cliiinvrenient  «le  duniiiMlc.  Une  pei-snni.n  e-"!  préHii- 
niée  uvdif  conMMvé  son  iltiniicile  d'iiri^ine  imishi  Idnjr- 
l'Mnp-*  ipi'il  n'y  ii  pr-.Mive  (|n'elln  l'uit  cliunjïé  «liimo  r7 
/<fr<'(,  i''»^st-A-ilire  par  l'intention  «le  demeurer  un  lien 
c|ir(>lle  II  cliuiHi  sans  <!-prit  de  retunr  un  lien  d'ori^^ine. 
Ui  HenI  Fait  ipi'nne  [nTHimne  a  demenré  pluMierrs  un- 
M.'(>N  dunH  nn  litMi  diiiiH  Ui  Imt  d'y  fiiiru  coninierce,  ne 
<'liun;;e  pus  Hiin  duniicile.  Il  fiint,  pour  (|n'il  y  ait 
(■liiinpMiient  de  dumiiile,  nne  liubitutidn  réelle  liunH 
un  untre  lieu,  ,jniut(>  i\  l'intentiiin  d'y  tixer  un  princi- 
pal étuMissenient.  law  commirt  et  Km  enipIdyrH  ile« 
•  'tiildisseineniH  de  cdiiiinen'e  conservent  leur  ancien 
d'iniicile,  s'il  n'y  a  preuve  au  contruire,  parce  tjiut 
celui  dû  iN  sont  n'est  piiH  pur  clmix  et  deHtinutn>n 
d'(^nprit  foriii!)  et  |iernninent  d'y  deiiieuri'r.  Le  mineur, 
juHi|u'A  son  émuiu'ipatidii,  n'a  pus  d'autre  dduiicile  (pie 
celui  de  M>n  pi're;  s'il  contracte  mariuiit»,  m('*me  en 
piiys  étrflnt;er,  il  le  fait  .sciiis  l'empire  dit  lu  loi  do  son 
domicile  d'oi  i'^ine,  et  si  cette  loi  recdunalt  lu  commu- 
nunlé  de  liituif*.  ct'tte  dernii-re  exisleru  entre  les  cdii- 
joint-,  à  moin-<  tju'il  n'y  ait  eu  contrat  stipulant 
exe  union  de  <'onimumint('-  entni  les  i'immix.  ijnlniftinir 
«('»/.,  r-p.  ins.de  .liiliu  Wdolricli,  ei  roiuio//;/,  CM. K. 
en  up|M'(,  Montr(''!il,  s  septemlirt»  ISii!»,  |ti  vai  ,  ,1.  eu  <'., 
Caiu»:  ,.!.,  M\ii(.i.K\  ,.l.,  l.oi!AN<n:K,  .1., '//.y.«i'(/(ii/,  1 1  Mac 
K  w, .).,  coulirmant  le  i'iL'ement  de  t'.  S.,  M  iiitri'ul,  !> 
iuillet  IM(i7,  Mo\K,.I.,  17  1{..I.  I{.  Q..  p.  7:tet  '-•Cli;  Il  .1., 
p.  lUT;:!  I,.C.I,..I.,  p.  11.  et  1  IM-,  p.  •_',');!.) 

IMIMM    IJ.K  :        l'i./.    ("oMMlNAI  TK  ni:  lUKNS. 

:—     "     Maimaok 
|)()MMA<iKS:— Vif/-  L'iiki-onsaiiii  itk. 

"  :—    "     Vkntk. 

DUitlTS  l,r("U.\T||.'S  HKSSKKiNKlîUS:-!'/'/. CoTisMioN  so.i.aiuh. 


E 

KM  l'Kt  1 1  KM  KNI'  1 U  Ul  M  A  NT  ;—  Viih'  M  aiu  \<ii:. 
K,NI)nS.SK.l'K:  -Viih'  Lktiuk  i>k  ciunoi:. 

"  :—      "       PitKlVK. 

KNK  AN'r  ;—  l'i'/c  lîi  si'ossaiiii  ir^:. 

KNC^l'K'l'K.  I.a  copie  d'une  dépoHition  d'un  témoin,  prise  duns 
une  uiilre  ciiu«e,  |H'nt  être  prodiiiti!  (Iiins  nne  cause  où 
il  est  e\ainin<^,  duns  le  luit  i<  '"'discréditer.  {O't'iiiiiinr 
vs.  Ilnnrii  il  ni.,  ('  S.,  Moutr  Ul,  r>  mars  IStîii,  ltKnriii:- 
i.or,  .1.,  inllrmunt  lu  décision  de  MoMiKi.irr,  .1.,  A  l'en- 
ipitMc,  l'.M.,  p.  L',S;  4  L.  <".  1,.  .1.,  p.  -i'I,  et  17  H..I.  IM^., 

p,  '.'lii.'. 

Ka  ie(pièle,  demuiidunt  l'exameu  immédiat  d'un  témoin 
sur  le  (Miiiii  de  (piitter  lit  province,  ne  |K'Ut  étn*  accor- 
dée pur  lu  Cour  Sii|iérieuie,  pciidant  ipie  le  dossier  est 
devant  lu  Cour  de  iievision  s  ir  iiiscriptioii  en  revisimi 
d'un  jn^reiueni  interlocutoire  riMulii   luiis  lu  caiiHO.  i.SV- 


./. 


is  ilii  llfiiviiiiD  \s   hrMiiiiiiiiini.  (".  S.,  Montréal, 


•J2  octoliie  ISti.",   lounANci:,  .1.,  PJ  .1.,  p.  •Ji;!,  et  17  U.   .1. 
|{.  (^,  p.  4.V.M 


TAIILK    AM'H.MU'TU/l  K    HKS    MATIKIJK.s. 
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J'vNyrKTK.  I.orxiu'nnodt'-pn^itioii  iiuiiuiiioainloH«ipr«t  lnu^  U»  jiijjt' 
(*st  coiivHini'ii  pur  le  tt'iiKii^'iiii^*^  du  protoiiotain*,  (Ht 
aiitreiiKMit,  «pio  cuit»  (lr|H).Hiii(m  cHt  per.hio  «'t  n»'  peut 
«Hni  rt'iroiivôc,  il  |i«Mit  (IniiixT  onln»  mit'  le  triiioiii, 
ddiit  la  <l<?p< :Hiti<in  nininnu',  8(iit  iiitt'rro^»' '/<  nnni,  (Af- 
fuin-  <lo  Mai'fiirhnii-  et  <i/.,  failliH,  ('.  S..  Mdiitn'al,  Il 
niaiH  iHTti,  ToiiKAMK,  .1.,  14  .1.,  p.  'l^^h,  et  17  K.I.  K.  (J., 

p.  •!!•;{) 

"  l'iii- partie  I  ont  proilnii'o  iintiiiioiti  pour  étaMir  ipriiii 
(h'h  téiiioiiiN  ilo  81)11  H(lv«>rHaiu<  a.  en  ilcliiuHilc  la  cniir, 
lait  (Ic'H  (l<>rlaiutiiins  <'iintiaii(>H  A  relies  l'aitem'ii  i«n- 
«laiit  Hiiii  ténioi^iiatic,  (iiKiiipril  n'ait  pa»  iiit«'ri'<>>;<' co 
«lirniir  téiiioiii  A  IViranl  <lo  «es  «Ii'm  iaratioiis  (Ait.  L'tl!» 
('.  r.  ('.).  (Mflliitl  v.s.  I.iiliiiiih  (liidiniiinis,  ('.  S.,  Mniit. 
rcal,  Si»  iinveiiihn'  IStiii,  BK.iiTm:iiiT,  ,1  ,  iiiliriMaiit  la 
iléii-inn  i\  {■(•ihhhH»'  iIo  <".  s  ,  Montréal,  5  ortoltrx  IHiiti, 
Smith.  .1.,  11  .1.,  p.  :i(il  ;  4  1-.  f.  1-.  .1..  i>.  4'.',  cl  1.'  K.  .1. 
l{.W.,p.  1«4  ) 

"  : —  l'iih    I  litKKDl  III.. 

"  : —     "     ri{i)Ci;i!KiiH  (!(/ /(/<;/(. 

KXHKtJIsrKKMKNT:— V../r  llvioiiii:  .i  k. 

DK  S(  Kl  KTh  :—  Vhlr  SKriÉrk, 
VU:     Viilr  Hhi.i  d"     'I  I  u. 

: —  "  N'h'.NrK  I  iCAXt  II. 
l'TION  DIliAKUKK.  l-tiHipriine  aitioii,  iiiteiitéf  par  un  in- 
tliviilii,  iKiii  résKlant  iiaii.s  la  province,  a  été  renvoyéo 
avet;  (l«'peii>,  parée  «pi'il  n'a  pas  fourni  «le  eantioii 
pour  la  M'ireté  des  (rai-,  dans  le  délai  fixé  par  lo  tribu- 
nal lait.  °J!l  ('  ('.  I,  une  nouvelle  poiii-snito  i  nie  niée  par 
lui  pour  les  ntèiiii's  cati^eH  sera  suH|>endiie  sur  motion, 
jiisi|n'i\  eo  <|uM  ail  payé  au  Détendeur  les  frais  de  In 
preiiiiiio  pnursuile  (arts.  IL'O,  ?.'J,  l:tr»  et  4.''i.'l  ('.  1'.  ('.), 
i  huiiliifi  il  <il  vs.  ./(>(»()i,  (',  S.,  Montréal,  '.'.H  nepteinlire 
l.S(i7,  nKuniKi.oi.  .!.,  11  .1..  p.  ;;i(i  ;  4  1..  ('.  1,.  .1.,  p.  41», 
et  17  |{.  .1.  1{.  ^^,  p.  :!)4.^ 

1>I  I.A'I'OIKK: — i'iili  KxcKrrioN  i»k  i»isiM  smon. 

1>K  DIS!  rs.**|()N.  I/exeeption  -l;^  discussion,  ipii  n'in- 
diipie  pas  Ich  liieusdu  «leliiteiir  piinci|ial  et  n'ollrt!  pas 
les  deniiT»  néces>nires  pour  faire  la  discussion,  est 
mal  fondée  et  |peut  être  rejetée  sur  répons»^  »mi  dn.ii 
(art.  l-'ii,  i!.'>,  "t  1:Mi  C.  1'.  ('.,  et  art.  1!>4:U'.  ('.)  [l'an- 
liiii  ,1  II/,  vs.  W'iiiiils  ((((/.,  ('.  S.,  Montréal,  .'il  mars  ISdti, 
llKiiiiiKi.or,  .1.,  17  K.  .1.  1!.    i-l,  p.  olt.l 

A  l,A  l-tUiMlO:     Viil,   l'i!(Ki:i.rKK. 
rTKrii    Tl  .Sl'.i.MKN  TAIUK.     l/exccuteur   testaiiuuitaire 
<pii  .1  accepte  ,MMit  renoncer  il  sa  charge  avec  l'autori 
Hatioi\  du  tril:Mual  on  du   .<ii^c,  la<|uelle    peut  être  ac 
«•ordé'e  pour  des  .'anses  sullisanles.  le.*   héritiers  et  lé- 
natain's,  et  les  anire>  evecuieurs  testamentaire-^,  s'd 
y  en  a,  étant  pn  seuls  un  ■lùmeiii  ap|>"lis  i.\rt.  '.Ml  ( '. 
i'.),   Le  fzrand  àjrede  l'eNécnieur  testanuMitaire  twt  une 
eall^»l  sullisantc  piair  lui  de  renoncer  à  sa  charge.  [Hx 
jiiirli     Hriiilliiiitih ,   co-e\écuteur   tP.>>tamentaire,  ('.  S.. 
.Moiitrea',  <i  juillet   isds,  MoNK,.l.,  l'J  ./.,  p.  •J(i7,  et  Î7 


KXKC 


J{.  .1.  K.  H;  p.  4l.'7.). 
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l'AIhJd.  l,e  (11.  lHde>  statuts  dii  ('aiiaila  .h?  l.S(l,-),'.Mt  Vict.,  intitiil*'' : 
"  Aet«'  ptair  amender  I'hcI»'  coneoriiiiut  lu  faillite,  î  H«i4," 
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(l<''('r<''tiiit  («ec.  2Jt)  que  :  "  8i  aprùs  IV'inisMion  (l'un  brof 
do  8iiiHie-arrét«Mi  mntitVedp  faillite,  ou  l'exétMitiDud'un 
acte  (le  (-eHsioii,  .selon  le  niH,  le  failli  retient  ou  reçoit 
aucune  partie  de  .jeH  Meim  ou  effet"  ou  de  hch  denierH, 
valeur,  papiern  relatiffl  il  noh  affaires,  doiMimentfl,  livrée 
de  compte,  titres  de  créaines  ou  aucune  domine  d'ar- 
(fent  i\  lui  appartenant  ou  due,  et  retient  et  soustrait  A 
Hiin  syndic  HuiiN  droit  li''^iti nie,  telle  partin  de hps  biens 
ou  cficts,  nu  de  ses  deniers,  valeur,  papit'rs  relatifs  il 
SCS  affitiref,  do<'unioiits,  livre.-*  de  compte,  titres  de 
errances  on  aucune  somme  d'argent,  le  syndic  pourra 
s'adr<^8serauju^e  jtar  reipuHc  somniain*,  après  en  avoir 
nVolicrcinent  notifit'-  le  failli,  (xinr  ol)t«'nir  un  ordre 
aux  tins  de  se  faire  délivrer  les  effets,  d(M'uments  ou 
deniers  ainsi  relenUH,  et  i\  dt'laut  de  telle  liviai-nn, 
conlornx'nuMit  il  tout  tmlre  d<^ierné  par  le  ju;:e  i\  la 
suite  d»î  telle  deman<le,  le  failli  jtourra  être  incarc»''ic 
dans  la  prison  commune  |M)Ur  un  terme  de  pas  plus 
d'une  année  selon  (|ue  Iti  jujre  pourra  l'ordonner."  Il  a 
étéjunré  ((u'aux  t«'rmesdecett«î  section  il  y  a  rétention 
illicite  de  la  iiart  du  failli,  lor-one  ce  dernier  revoit, 
entre  la  date  de  l'avis  d'nssemhlee  des  «réanciers  et  la 
nomination  du  syndic,  une  somme  d'ariienl  ipi'd  r««fiise 
d»<  remettre  au  syndic.  (.Mfairede  Warmiiilon  it  al., 
faillis, < '.S  ,  Montréal,  ItO  septembre  ISGH,  TouuAsri:,.!., 
l'.'.l..  o.  L'a",  et  17  H.J.K.ti.,  p.  4S(i.)  

KAILId;— l'c/f  l'iiiciVH. 

rÂr.X  :—  \  Ml'  Tkstamknt. 

KKMMK  MAKIKi::— lirf.  AssiONAimN. 

FILIATION.  Les  laits  principaux  i|Mi  prouvent  la  liliation  son» 
ipiif  l'individu  a  toujours  iNutc  lit  nom  de  von  |M''re, 
(|Ue  le  père  l'a  traite  cnmme  son  enfant  et  pourvu  en 
cette  i|Ualité  il  son  éducation,  il  son  entretien  et  i\  son 
ét»bli>s<inent.  A  défaut  de  titre  et  cle  pussc^-sion  cnus- 
tante,  ou  si  l'enfant  a  été  inscrit  soit  sous  de  fa\i\ 
noiiiH,  suit  commit  né  d(«  père  et  mère  incnunns,  la 
preuve  de  tiliatioi:  |kmiI  se  faiic»  par  témoins.  Il  en  tmt 
iU(  même  Inr-ipril  n'existt'  point  de  reiristre-  de  l'état 
civil,  suit  parce  ()u'il  n'en  a  pas  été  t'nu,soit  parce? 
(pi'ils  s<int  perdus.  S'd  existe  île- enfants  issus  de  ilenx 
individus  ipd  ont  \é('M  p)iblii|netiient  cnmme  mari  et 
l'emme  et  «pli  .-mit  tous  deux  décédé-,  la  lénitimilé  île.- 
enfants  ne  piiit  être  conte-tr'e  t<ous  prétexte  du  déi'aul 
de  repri'sent:it'<iii  de  l'acte  «le  cél>'liration  de  mariu^e, 
lorsipie  cette  I  ).'itimité  esi  prouvée  par  une  pnssit-siou 
d'i  tut.  y.hili'iftiiiti  il  ni.,  rop.  ins.  de  .hilia  Wooiricli,  et 
Ciniiiiillii,  C.M.K  en  iip|H?l,  .Mmitiéul,  ,S  septembre  I.Mîlt, 
|)1  VAL,  .1.  en  ('.,  (aKoN,  ,I.,  |l\|)li|.K\  ,  .1..  I.oiia\i.i  l!,  .1. 
m/  liiic,  dissiueiit,  et  Mai'Kx\,  .1.,  coiiliiinant  le  juiie- 
ment  de  ('.."<  ,  Montréal,  '.i  juillet  IS(i7,  Monk,  .1.,  17  U. 
.1.  U.  W-,  p.  "•'»  et  '.(itl;  Il  .1  ,  p.  H)7;  A  I,.  ;".  L.  .1..  p.  II. 
et  1  U.L..  p.  •-'."):{., 

VllilATI(>N:-ri/i  l'i.Ki  vk. 

FKAIS:— l'ii/'   KxiKi-rioN  kmatoiui. 

FUANt  il  ISK  :—  I  iili  (  oncnitATiov. 

FH  A  U I  >K  :—  Viiii  1 1  \  corn  kijc  i% 
"  :—     "     iNTKKiacnoN. 
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(JAUANTIK:-  \ul<  Vkntk  dhckkanck. 
(i()UVEKNKIIIi(JKNEItAL:  —  F»W(    Mandat   i.'KxrKAninov    ni' 
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IIAHKAK  CORPUS.     I,eH  sections  1,  2  t^t  :'.  <1«  «li.   I   <h's  Onli 


m- 


naiiwsdiKidUvoriH'    •(•t(hi  ("mmeil  l.t^^riHlatit'de  17H4, 


;i-l  (tODrjîn  III,  iiiti.tiu' :  '' Ordonr.aiio-  |Miiir  la  sflnttt' 
(h'  lu  Mlicrtô  <ln  Snjot  ilanH  lu  l'ruviiic»;  île  QtH'lior  ot 
IHiiirt'niiK^clu'r li'HoinprisomuMiieiitH  liorHdtt  retto  l'ro- 


viiu'c,"  «ontiiuiii'Mit  les  iliH|M.>8itioi»8  snivantos  :  Hoc.  1. 
"  Tons  iiarticnlierH  qui  seront  on  d«Mn»Mjroront  priwm- 
nicrH  on  dt'toiins  daiiH  uucnni'  prison  d uns  <'ettf  pro- 
vince, |H)nr  tonU'H  iifrain's  criminellpH  on  supposées 
«riininolleh,  auront  le  droit  de  deinandor,  d'avoir  et 
il'ohtenirde  la  (onr  <ln  ISam  du  Roi  en  <'ett«  province, 
ou  du  .luiic  en  ('liefd'ict'ile,  on  des  Coniniissaires  qui 
i  xcculen)  lécipriKiucinont  la  charne  <le  .lune  en  ('iieC, 
on  irauciin  des  .luj.'e-  de  ladite  (onr  ilu  Ranc  du  Roi, 
foi.re  iV  /liiliftts  Coifius,  cuf'einlile  tous  les  bénéfices 
1 1  sonla>;ein»Mits  i|ui  en  n'sulti'ut,  dans  tons  teiii|iH,  et 
d'une  inani('Tean>si  ample,  aussi  entière  et  a\issi  avau- 
laireusc  il  tous  éiiards.usa^:!  -,  t'inset  eflets  iinelcontpies, 
i|ue  les  sujet"  de  Sa  Majesté  ilans  U-  Royaume  iJ'Anjrk'- 
f  Tr«^  nui  |>envent  être  on  demenrer  pri8')nniers  ou 
lélenus  dans  aucune  prison  de  ce  Royaume,  ont  ilroit 
A  cet  ordre  et  aux  hénéHces  (pii  eu  nsidtent,  suivant 
la  lui  commune  et  les  Htatut^'  d'icelni."'  Sec.  'J.  "  Kt 
pour  obvier  i\  tous  délais  dont  pourraient  user  les  Slie- 
nfs,  (icôliers,  antrtîs  olliciers  et  autre-,  sous  la  jraich' 
des(piels  tous  les  sujets  du  roi  peuvent  être  emprison- 
nés ou  détenus,  |M)ur  allaircs  criminelles  011  supjKWH's 
criminelles,  pour  faire  le  rapport  d'ordre^  d'/ir»//((iji  nn- 
pus  j\  eux  adressés,  il  est  par  ces  présentes  de  plus  <l<- 
chiré,  ordonné  et  statué  par  ladite  autorité,  que  toutes 
et  qiuii\tes  fois  ijuiconque  |H)rteru  tout  onlre  d'Art- 
//((id  f'(r;»i(v  a<lreK8e  à  aucun  sIk  rit,  iieAiier,  Ministre, 
on  A  qui  que  ce  soit  pour  i|U)'lqu'(in  sous  sa  ^ar  le,  et 
qim  ledit  ordre  aura  été  siiinitié  audit  oHiiit«r,  ou  laissé 
i\  la  prison  a  aucun  des  olliciers  .suhMlternes,  sous-^eo- 
licrs  ciii  députés  desdits  oiru'itrs  ou  )ii  ftliers,  ipio  Icsdits 
olliciers,  leurs  olliciers  sulMiltcriics,  scius-j„'eôliers,  di'- 
put''s  ou  auire-  seront,  dans  l'espaci-  \-  trois  jour-, 
après  la  si^ruilicatiou  dudit  ordre,  ainsi  qu'il  est  dit  (à 
moins  i|ui>  ledit  eiupiisouueiueiit  soit  |M)ur  crime  capi- 
tal ou  de  II'  "-majesté,  pleinement  et  spéiialemeut  ex- 
primé liai  nnlri'  de  prise  de  coi  psi  sur  pavemmt  ou 
oll'ro  lies  frais  de  transport  dudit  prisonnier,  qui  sera 
certilié  par  le  .liisie  eu  (  lief,  aucun  dis  ( 'uuimissaires 
qui  exécutent  la  charge  de  .lii^e  en  (  hef,  ou  aucun  ih'H 
ju^'es  de  la  (  onr  qui  rr.nra  accordé,  et  qui  aura  endos- 
se sur  ledit  ordre,  qui  n'exièdera  imiiii  trois  chelins 
par  lieue,  et  sur  une  caution  donnée,  sous  sa  propre 
obligation,  de  payer  le'^  frais  du  transport  du  prison- 
nier, s'il  est  rruvoyi' par  la  t 'l'Ut,  le  .lu>:e  en  ('lief  on 
aucun  des  Comuiissaires  on  .lucres,  auxquels  il  sera 
amené,  suivant  la  véritiilde  'Mtention  de  cette  .>rdon 
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Iciiiis  lie  finir  lo  iiip|H)it  tliiilit.  (iiilrt>,  (l'aiimiuir  ou  iW. 
laiiK  amener  l<i  coips  do  lu  piirtM'.  aiiiHi  «Miipiisdinn'o 
Mil  (It'tt'inii?,  on  pjir  il«>V!iiit  lo  .li)|.'(t  en  ('hof,  on  :uiciin 
lies  ,1  libres  (le  ladilo  Cour  <lu  Uani'.  du  |{oi,  dni'i  sera 
sorti  h'dit  ordrt',  on  par  devant  ttd  antre,  par  devant 
<pd  le  rapport  di  dit  ordn^  doit  être  faii.nnivant  le  eoin- 

niiMidenient  l'oiititnn  en   ieelni  ; Mai-    ^i  t(d  paye- 

nienl  <>m  oiFre  n'e>t  point  fait  pai'  relui  <|ui  apportera 
l'ordre  dn  Sliérif,  (ieôlier,  Ministre  l'U  <|ui  oue  ce  soit, 
ainsi  (pi'il  est  dit  ei-dessns,  tel  Sli(^rif,  <  ieolier,  Miiiis- 
l(t'  ou  antr('i|ne  eo  soit,  fera  le  rapport  d"  l'ordre,  avec 
les  vraies  causes  de  reinpri-oiineincnt  ou  ii(''tentioii 
sans  niuciK'r  ou  Taire  .iintMier  le  corps  île  la  pi>rsonne 
eniprisoniiéo  on  déteiine,  ainsi  ipi'il  sorail  conihiandé 


jiar  ledit  ordre 


:i.   "  Ktei 


I  coMSi  ipleiici 


dan 


deux  jours  aprè-  «pm  lu  partie  aura  éiéaineuée  devant 
eux,  ledit  .lM).'eeu  (  lief  ou  aucun  des  (  'oininissaires  (<u 
.In^'es  de  la  Cnurdu  lîanc  du  Km,  devant  «pu  le  |)ri- 
snimier  aura  l'ti'  amené  iimimt!  il  est  dit  ri-dessus, 
di'i  liarj:era  ledit  pri.-oiinier  de  son  omprisonnement, 
iii  pienaiil  sa  reconnai^saiico  avec  une  un  plu!»ieiirs 
cautions  d'aucune  somme  qui  ne  «ei'a  point  e\ce>!-ive, 
à  sa  ilisi'ri''ii'>n,  ayant  c^rard  A  la  ipialiii-  du  pri-ounier, 
et  i\  la  nature  du  crime,  pour  -a  cimiparuiion  en  la 
(our  du  liane  du  lîoi  an  terme  suivant,  ou  A  la  pro- 
clniine  si'anc»»  d^  cour  ettiaordimiire  de  \  iiider  la  pri- 
son du  district  oi1  (i>t  le  pri-niinier,  ou  dans  leipiel  le 
crime  a  éti'  ceininis,  uii  dans  toute  autre  (  'our,  dont  le 
crime  ef  t  de  sa  cominMenci'. suivaiu  l'exiuence  du  cas; 


et  alors  ledit   ordre  sera  certifn''  ilan 


rap 


1 1  d'il 


lui,  et  ladite  recnnuais  aiico  dans   la  ('our.oùduit  se 


l'aire 


i  comparuiiou  :  A  moins  tp:  il  n  apparaisM 


audit 


ii^e  vu  l  liel'.  on 


lin  d 


es  counnifi  aires  ijUi   e.\c- 


cnteiit  la  cliar;:edu  .lii^'e  en  t'Iiel'.  ou  à  aucun  des  jii):es 
de  la  (  l'iir  du  Hanc  du  llm,  ipie  la  partie  ainsi  ein|iri- 
soiinée  on  dctenni^  l'ist  sur  un  prncè-*  juridiipie  ou 
ordre  d'ancnne  cour  i|iii  :•  juridiction  criminelle,  ou 
par  ipielipie  ordre  siu^iic  de.  la  main  et  sctdlé,  soit  du 
.liiiic  en  t'IieC,  on  d'aucun  des  commissaireH  ipii  exé- 
cutent la  clu\r;;e  du  .Iti^'e  en  (  liel',  ou  d'aucun  des  jcj:es 
de  ladite  Couidn  Italie  du  l{oi,>>udi^  ipielipi'uii  des 
jiiV'es  on  (ommissaires  de  piiiv,  pour  ti  lis  dédits  oii 
all'iiin-',  pour  lesipicls  le  prisuiiiiier,  suivant  la  loi,  ne 
p'.'iit  é'Ire  I  a  ni  ion  Ile."  (es  tioi.->  sections  ont  é-ie  insérée^ 
dans  les  ■!.  I,.  It.  ('.  de  l.sfil,  cli.  Il,"  '• 

di 


1.  •-'.  :;et  I.  Il 
a  été'  jn;;»'',  sous  ces  dis|)osit  ions,  ipie  le  pit''\  eiiil,  accusé 
de  di'lii  et  .Mii  a  siilii  deux  proie»  par  jiii>  dans  les- 
ipiels  il  n'y  a  pas  en  verdiit  à  raison  du  désaccord  de- 


JiirrH,  a 


ilioit  d'cire  adiies  à  caiition  sur  demande  A  cet 


eirel,   ipiciipie   le  jii'.'e  pr>  sidaiit   les  a-sises  ait  donii 


irdrt 


M' 


prévenu  snlii-se  nu  nouveau  procè-  sans 


piiiivoi  I  être  admis  à  ciintion,  par  le  inotit'ipie  l'uireiise 
eomnii.-e  ou  soupçonnée  coinmise  n'était  ipi'iiii  délit 
et  non  une  léloiiie.  i  A'.r /(»/;•/'/>/((.«.«);;(,( '.  It.  U.,  (^ué'liec, 
'.'(1  déeemlire  isti.''),  I  11  val,  .1.  en  t '.,  A  vi.win.  J.,  dissid- 
ent. Ml  i;i  m  III.  .1.,  l'iUMMoMi,  ,1..  dissident,  lô  M.  .1.  IJ. 
(^,  p.  :!'.t|.et  17  H.  .1.  I{.  g.,p  •-'((. I.  I.e  lU-n'Avluinetail 
d'iipinioii  ipi'nn  prisonnu  r.  du  moment  ipi'il  •■si  aille- 
nt en  coin  du  Italie  de  la  li'eilie,  et  ipie  >oii  procès  est 
cominence  et   le>  juii  s  elioisis.  lie  pouvait  être  remis 
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iMi  lil>v-rt)''  (jiH^   Hiir    iiii    verdicl  <l'ii(;(]iiitteiiiuiit  «m  un 

i>r<lrn<l(t  ladito  <'i>iir 

I|(»N(»U.\II:K:— r»/.  Av.K^AT. 

Il  Yl'OTHK<.il'K.   Lu  H»M  tiuii   IS  «in  tluip.  :iti  ilos   nnluMiiuiiccft  du 
coiiKÙl    Kj.cciiil   i\n    lh41,   4  Vict.,   intitulé:    "Ordoii- 
nanc»»   punr   picscriru  tt  n-ulfr  l'ourej.'i'^tnMnont   dt^s 
titrt's  aux  tcru'H,  ti'nt'nn'niH.ct  lit'ritajreM,  làens  nt'Nou 
in)ni(>l>di(M>,  v\  dcHcliinvfH  et  liy|i(itliù<|U(>H  sur  iceux  ; 
et  piinr  le  cluin^tunont  «'t  aiiit'linnition,  hou-'  n-rtnins 
ru|>|><irt.s,do  !ii  loi  ndalivuinont  à  l'ulirinition  «t  l'Iiyixr 
tliécatiiin  d«'s  bitMiH  n''(l-,('t  dehdmits  vi  intrirls  aiMpiis 
i'w  H»>ux,'' se  liHHÎt coinin'  Muif  :  "  L'iMirt'uintnMncntdd 
soniinairi'.s.  d'l>y|)<iliir-i|ii*>H,  «'tdmit'^   tu   nrluinaiioiiM 
hyp'ilInVairt'H,  tu!  <pi«  iiresrrit  par  i(UI<' urdunnuiu  t-, 
(pli  MMii  faitdiiuh  les  dix  jnurHipio  iirtMTilcrunt  la  l>an- 
tpiuroiitt^  du  dt'liiUMir  tm  dt'sdélitt'uiH.  no  ilnniu'ra  au- 
tunt'  pridriU'suril'uutn's  (Téaiuicis  ilu  mOtni'  dt  bitciir 
ou  deis  tnôinxH  dôliitrurH,   vt   nii   produira  aucun  (<llt't 
(pudcoïKpK'."  ("oite  Hoeiioii  est  n'iroduitc  dniiH  la  s»  r- 
iion    7   ilu    chap.  ;'>7  des  S,  |{.  lî.  (  .  d«>   ISOI.    Il  a  ttr 
jujjfé  ijuo  !«•  mot  l'iiiiijiiironi.'^  cniployf  dans  Icm  di.s|posi- 
liouH  (•i-ll(>^8n8,  doit  s'ontciidr-  de  i'i'tat  d'un  «'oninior- 
</jini  di'darc  lniniiuiToiiiior.sous  IcHdiHimMtionr'  d(!  l'i  >r- 
doniuinct!  lii'  l.s;',i(.  •_'  \'i(  t..  (  liap.  IKi,  intitulé:  ''Oirlon- 
nanco  coiu'tTiuint  les  liaïKpu'routiiM-s,  et  radiuinistm- 
lion  t't  lu  diHtrihutiou  do  lt'Ui>  cM'i  tw  et  de  Iimum  bicuh," 
<|Ui  l'tait  alors  en  torci',  et  non  coinino  tMpdvahMit  au 
\i\»t  ivKdh'tiliililt.    i.A  hiiwiveriiufi   o^t  l'rtaj  ot  la  condi- 
tion d'ôlni'«i»H/H«)''ii/^'(  c.  cl  U;  ^((n(/H(r"i(//'(r  «'ht  uno  |KU' 
Minno  ijui  a  t'ait  ou  ^ouHil>rt  un  acte  (pii,  pur  la  loi,  o>t 
déclnrc  un  at'tc  do  l>anipioriai((<;  tandiH  ipu;  l'iiimilnilii 
lilévui  l'olal  iTuiio  I  ornouiio  ipii  n'ont  pa.s  on^'ayt'o  dans 
lo  coniinorco  ot  «pu  ont  incapable  de  payer  »fn  dettes. 
l.'inHolvalulité  n'oin|H'chi!  pa-*  un  propriétaire  d'li\  po 
tlii  <|iior  >!on  iniuioulilc.    I, 'insolvabilité,  (pii  inipost;  au 
d<'bitour  la   iit'co.swili'  do  dispoHor  do  bonne  toi  de  ses 
bion:s,  pour   le    bi  iit'lico  do  M'8  cri''aiiciers.   no  peut,  on 
l'absonci' il'untt  lt'';iislalioM  s|)<''eialo,  a\  oir   l'ollot  de  le 
pri\  or  ilu  iioux  oir  do  faire  ce  ipTello  l'obli^'o  t\  l'ain*.  Il 
n'est    pas  dt'l'ondu  d'aci|uérir  privilégie  ou  bypotliéi|Uo 
sur  les  biens  d'un  indivnlu  en  état  do  d<'c(Uitituro.   l'n 
dé'bitour  insolvablo  peut,  do  bonno  foi,    liy|)otlié'ipier 
lofraloniont  s»'s    iuiuiouhlcM,  pour    |o   beuéllco  doses 
civttuciois  ^.'éiu.  alciiieiil.   [  Ainl- isoii  H  ni.  ot   l  it'm'rt  ii.i, 
(".  H.   K,  on   Appel,  yuibec,  l.i  juin  l.Hii:i,  ,^^^^Ms,.l  , 
l)i:vM.,.l.,  Mi:i'i:i>iin,  .1.,   Mo\i.|.;i  nr,  .1.,   UivUruKror,  .1.. 
inlirniant  io  iup'nitfi\t  (i(\  (  .  S.,  Tn-iM-Hiv  iere.s,  |;?l», ''. 
lî.  ('..   p.  ;i7Ï;  Il  U.  .1.  U.  l^.,   p.  4U7,   et  17  it.  .1.  li. 'i-, 

I'  IM.)    

'•  i.'Iiypotlié'ino,  losultant  do  rouré>;iHt»onient  d'un  u^e- 
uienl  rendu  cou ti'o  un  non  coiunior(,-ant,  e~t  \  alabli ,  s  il 
n'y  a  pas  IVaudo,  ipioiipraloi-  le  débuour  soit  in-ul 
\abl(t;  la  di'conti turc  d'un  indi\  iilu  noMue^rocuinl  n'oni- 
pécluint  pus  de  prendre  inscriptiou  sur  mis  bn-ns  (art. 
17  <i  l.'jot  art.  2Wi)  VA'.].  (  /•'ovIiU  et  ni.  \s  llioini,,  (  '.  S. 
II.,  Montréal,  'JH  novondtre  l8t»7,  MnNOKi.Kr,  .1.  Bi:k 
'iHhn.or,  .1.,  ot  MoNK,,l.,  (Mtntlrniunt  li'  ju)ioinon»  «b 
('.  S.,  .Montréal,  I  ukanoku.  .1.,  Ht.l.,  p.  ;!(Mi;  4  l,.  ('.  I,. 

,1.,  p.  4'.',  .-t  17  l{.  .1.  U.  ^^,  p.  lH-2.) 

••         :  -  ['iili  Vin  ru  ni:  citi:  wn;. 
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I M MEl'  m-K  :~Vidf  (  aimas. 

IMl'lITATION  1)K  PAIKMKNT.  (\îlni  qui  se  in.rtc  caiitinii, jiih- 
<|irA  (MinciirrHiice  d'un  niniitiiiil  (lctt>riiiiiit'>,  ixnir  iIch 
avaiit'PH  ù  «"'In'  faites  an  débilt'nr,  ii  In  droit  d»i  dttiiian- 
d(*r  t|ue  lo  cn-HiiritM'  ini|iiit«t  li>s  preinieiH  paieiiKMits, 
laits  par  lo  di-bitenr  «mi  ntinlxtiiiHiMiieiil  dm-t'HavaiicuH 
itt  dont  rinipntiition  n'a  piiHrti' H|H'-ci)dHnieiit  faitu  lorH 
du  (VH  paifineiilH,  sur  le  montant  pour  Icqui;!  il  a  chii- 
liohii**,  <pi(ii(|n«>  des  avances  aient  été  faites  pour  nii 
pliiH  fort  montant  (pie  «eini  ipril  a  cantionné.  {Sytiitu 
vs.  l'frkiun,  V.  II.  H.,  Monlrt  ai,  seplcmhre  1X48,  Smith. 
.1.,  1  I).  T.  H.  ('.,  p.  l;Wi  ;   'J  H.  .1.  I{.  il,  p.  4;{K,  ut  17  K. 

.1.  K.  l^,  p.  251.) 

••  l»K  l'AlKMKNT.  Kntre  le  créanciur  et  lu  débiteur,  la 
rî'tjlu  <|('  droit  vent  ipiu  d'aliord  lu  débitunr  pni.-Hu,  en 
pavant,  faire  i'ini|>vitHtioii  du  la  somme  |>ayée  sur  la 
duite  <|ii'il  veut;  maiH,  s'il  ne  le  fait  pas,  lu  créaiiiier 
imiit  alors  un  ancnn  temps  après  le  paiement  faire 
l'imputation.  Si  ni  l'un  ni  l'antre  ne  la  font,  la  loi 
vent  <|iie  la  somme  payée  >oit  iin])nt<'(f  sur  la  dette  la 
pins  ani-iunne.  I^e  créanciur  |HMit  faire  cuttu  imputa- 
tion tant  (pie  lettt^  imputation  n'a  pas  et''  sonmisu  A 
la  cour  on  an  jnry,  sur  jionrsnittv  Dans  le  cas  d'nn 
compte  courant,  le  itremier  itum  <ln  cot^''  dn  débit  cHt 
awpiitté  t)n  ludnit  par  le  premier  item  iln  côté  dn  cré- 
dit, et  ainsi  de  suite.  (Vitu  rcylu  B'a)iplii|iiu  aux 
comptes  courants  »*t  anx  comptus  de  baïuine.  ('utiu 
renie  nu  s'applique  pas  lor^qu'iiiie  somme  portée  an 
compte  courant  est  payée  en  vertu  d'un  contrat  anté- 
rieur par  lequel  il  fut  convenu  (|u't'lle  serait  employi'-u 
>'  >ml>oursur  dus  avanies  s|M'(iales  porftw  au  compte, 
brtiis  ce  ca",  le  paiement  de  cette  somme  doit  d'abord 
8'imi)ntersur  les  avances  sp^^ciales,  huivant  la  coiivun- 
tioii  antt'rieure  an  paiement  (arts.  1158  ut  I1<>1  ('.  ('.). 
(Stippl,  et  Thmiiit»,  (".  H.  K.,  Montréal.  'JO  f'vrier  I8(i8, 
l>i  VAi,,  .1.  enC,  ("aiion.  .1..  DkimmoM),  .1  ,  et  Haikh.kv, 
.1.,  12  .1.,  p.  m,  et  !7  H.  .1.  I{.  (.1,  p.  242.) 

I  \.ION(  TION  :—  Viilt  Comi'.mimk  dk  «;hkmin  i»k  kkh. 

IN.SrilIlTION.—     "     Inpk'ukntiov 

"  KN  l'A  IN.   Aux  tennus  du  l'article  lti4  ('.  V.  ('.,  (pii  dé- 

iTctu  eu  (pli  ^^ti'        •.  "ettu  dtMiiande  (Vhncripl'xm  m  J'uiix 
peut  être  faitu  ut  état  du  caiist*  jn8(iu't\  la  ch'ttiiru 

du  ruiKpiéte.ui  nii  eaprùs  jujruinent.un  justiliaiit(p>e 
la  conmiis-aiicu  du  faux  n'a  été  ac(piisu  (|ue  dupuis  la 
clôture  de  l'uiKinétu.  •  "  j'nKvduit^  sur  le  principal  ust 
su8|iundue  jus(ju'àcu  qu'il  ail  été  faildiditsur  l'iiiscrip 
tion  «ui  faux,"  il  a  été  jugé  (piu  lu  l>cfeiuluur  à  une  ac- 
tion baséu  sur  un  act«'  du  trans|Mirt  puiit,  apivs  cuntes- 
tation  lieu,  demandur  et  obtenir  la  |K>riiii8sioii  de 
s'iuscrir^^  (mi  faux  contre  eut  actu  dt*  tTuns|tort,  nonobs- 
tant la  rc>;lc  ut*  pratKpiu  du  4  janvier  18.54,  la(piulle 
déclarait  (pic;  "  Une  motion  pour  |ierinission  de  s'ins- 
crin'  »Mi  faiiv  contre  un  uxliibit  produit,  wmii  faite 
dans  les  (piiilre  jours  de  lu  prodm  tioii  du  l'cxhibit  et 
non  pins,  à  inoins  ipi'ello  iit*  soit  permise  sur  demande 
siH'ciale  il  eut  ell'et,"  cettu  ré^lo  île  pratupic  ayant  v*{' 
ahrojjéu  par  l'article  ci-dessus.  (  l.ijitrli  vs  />i//(C(//i,«'.S.H.. 
Montréal,  2H  février  l.stix,  Monuhi  kt,  ■!.,  liKiniriiior,  .1., 
ut  MoNK,  .1.,  inlirmant  le  jn^eiiiunt  de  ( '.  S.,  IJeacliai- 
uois,  JuUNSON,  J.,  12  ,1.,  p.  22U,  ul  17  U.  .1.  U.  (.j.,  p.  4''iti.) 


TAULE    AIJ'HAUlfTigUK    l>KS    MATIÎ'.KKS. 
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l'TION  l'.N  FAl'X.  Iie<-flrtili<'at(i('8  pKiciiriMirHiie  l'uiuuIeH 
pHrtieH,u|>|>oF-<'-  an  bas  d'une  copie  de  jn^einent,  à  l'effet 
(le  il^M'larer  (int'  cette  copie  eertiti<''e  par  eux  est  une 
vraie  copie  dn  jii^ieinent  rendu  dunH  la  oaiiHe,  et  le 
rapiiortile  l'IiniaHier,  constatant  la  ^'i}!nitk'alioll  d'une 
telle  copi(>  de  jugement,  ne  constituent  pas  un  taux 
dans  le  sens  de  c(>  niol  et  ne  sont  pas  rettonnns  comme 
tels  par  la  loi  ;  ils  ne  jKMivent,  en  const'queiu'e,  faire 
l'objet  d'une  inscription  en  faux,  (l'nnj  vs.  .lA7n«',ctla 
Hiniipii  (lUhitiiriii,  tiers-saisi»-,  et  Mihh ,  contentant  la 
saisie,  ('.S.,  Montréal,  '2'2  mai  \t<''>'2,  lt.\iMii.Kv,.l.,  10  K..I. 
IIAI.  p.  :!'.'3;  li  .1.,  p.  24;J.  et  17  W..F.R.Q.,  p.  4m.) 

KN  l-'Al  \.  Hn  rap|K>rt  d'a8si>:iuition  fait  par  le  Hlicrif 
qui  est  attacpu''  par  une  exception  A  la  forme  i^ut  avec 
la  (teriiiission  du  tribunal  (Hre  contesté  sur  demande 
faite  pur  motion,  shiih  ((n'il  ^oit  nécessaire  do  recourir 
à  l'insiTiption  en  faux  (art.  78,  7!»  et  159  C.P.C.i.  (Ifv- 
iloii  il  (il.  v.«.  Solmnu  d  iil ,  (".S.,  Montr^^il,  ."•  mars  ISiJS, 
|{ki,tmi:i.ot,  .1  ,  \1  .1.,  p,  liiO,  et  17  U..I.R.Q.,  p.  205.) 

K\  FAl'X.  Une  altération  sans  im|M>rtance, comme  par 
•exemple,  dianirer  le  mot  "parties"  dans  la  minute 
d'un  acte  notarié  en  celui  de  '•  party,"  ne  |)eut  fair»* 
l'objet  d'une  inscription  en  faux.  [Ilnlpin  et  liijmi, 
(".15. II.  en  appel,  .Montréal,  12  mars  18.').'»,  IjAKONtaink, 
.1  ei\  ('.,  Avi.\viN,il.,  l)rv.\i„J.,et  ('.\u()N,.r.,  coidlrmant 
le  inp-mentileC.S.,  Montréal,--'!»  avril  isr.4,.')  D.T.IM'., 
p.  4.10;  4  K..I.U.(i.,  p.  40:î,  et  17  U..I.U.(i.,  p.  45»!.) 

KN  l'Al'X  .—  Vidf  'Î'hstamkst. 

K.\  HKVISlON.  Si,  les  plaidoyers,  produits  dans  une 
a('tioii  intentée  sous  les  dispositions  de  l'acte  concer- 
nant les  locateurs  et  loc^ataires,  ii'établisntMit  pas,  par 
le  prix  du  loyer  ou  sa  valeur  anmielle,  que  la  Cour  de 
Uevision  ait  juridiction  pour  reviser  le  jugement  dn 
tribunal  inférieur  rendu  en  la  cause,  l'inscription  en 
révision  de  ce  jugement  sera,  nour  ce  motif,  rejet«''e  sur 
motion.  {L'iihiuKoii  it  ni.  va.  il'iftdon,  ('.S. K.,  .Nlontréal, 
24  .septembre  IHtIH,  MoNDki.kt,  .1.,  Mkuthki.ot,  .1.,  et 
.Ma.ka',,  J.,  12.1.,  p.  21.-),  et  17  K..I.K.(^,  p.  44:i 

KN  IJKVISION.  Surtisants  sont  le  ilc|H'>tet  l'inscription 
en  revision  faits  tou-<  deux  le  huitième  jour  de  la  date 
ilu  jugement,  (ji'oiipie  avis  n'en  ait  été  donné  (,iio  le 
lendemain  (arix.  4!t7  et  4!I8  f.  1*.  (".),  {./(in/ius  vs.  /.«"- 
*ici;  ('.S.  1{.,  .Montréal,  2ô  -^«'ptembre  18(iH,MoNi>Ki.h.T.I., 
MAt^KAV,.).,  et 'r«)KKAN(K,.J.,  12.1, p.  215,etl7  H.J.K.ti., 

D.  442.) 

Aini.lTK:-l/V/.  Ilvi-oriih:QLK. 

:—  I  iilt   Hkcki.. 

MCriON.   l'iie  interdiction  fuite  à  la  dennmde  de  l'interdit 

lui  même  au'picl  on  donne,  par  rinterdiction   nn'nM'. 

MM  cons(>il  an  lien  de  lui  noninier  nu  curateur,  et  dans 

le  but  de  frander  im  créancier,  est  nulle,  (t  inie  obii- 

•^ation,  con-eiitic  par  cet  interdit  en   laveur  dt»  ( ri'- 

ancier  pour  re  :. placer  une  obli'/alion  antérieure  à 
l'interdiction  et  ilont  le  créancier  lui  donne  ipiittance, 
vaut  contre  cet  interdit,  dont  rintenliclinn  n'avait  pas 
été  publiée  au  tableau  des  interdits,  tel  ((u'onlonni'  par 
le  iii^ement  d'interdiction,  ba  Moniination  d'un  cou- 
-eil  est  esst^itiellemenl  diirérente  de  la  ncunination 
d'un  curattMirti  un  intordit;  le  premier  n'ustdonii/'-iue 
pour  avi.s(M' et  a>sist(T  une  |K'rs.'nne  faible  d'e«pril  ; 
le  ^(M'ond  n  l'entière  administrutioii  di-s  bitui- de  l'jn 


^'   Il 


'wO 


lAlll.K    ALI'II.VhlÎTIyl  E    KES    MATli'.lIKS. 


h'idit.  iDirhoiiliil  tl  ((/.cl  l>rtliiiuliil,  i'.W.U.,  Moiil- 
rnil,  'Jit  jiiillnl  is"»-.',  STi'.Mcr,  .1.  l'ii  ('.,  lîdi.i.AMi  .1..  I  a- 
NKi  .1.,  ol  Avi.wiN  ,1.,  ccnilirmaiil  Iti  iiij,'niiii'iit  (!<•  < '.  S  , 
Mdiilnal,?  janvier  IN.M'.  •_' D.'IMir.,' p.  !(.!•;  :!  I{..l.l{.l^, 
p.  :;-M,«tt  I7K..I.K.(J.,  |).  I(>7.) 


I  NTKKDIT:-  r.,/<  iNiKUiacnns 


IMr.liftT 


l'l(ll('l.lll  KK. 


"       hll.l.KI 


■It  iMIHSdlKK. 


IN'rKI{|'|{|*/rATI<)N.  l/('\|»n'H.siiin  "«lan.s  Ii'h  i|II1ii/(«  junrx  t|iii 
siiivcnl  la  vciitn"  iniilfiiiin  ilaiis  l'urt.  \WS  ('.('.,  <|iii 
(ist  t'M  Cl  s  liirinrN:  "  |.o  vtMiiloiii'irniici'IuiHtt  non  |iuy<'t' 
|iciit  l^vt'^<•^•^ 'Iciix  tiriiilh  iirivilran'H  :  I.  ('«'lui  (leicvcn- 
<iii|MtM  lu  cImisc;  •_'.  (VIiu  «IVirn  |>i('l'.  ri'  Hiir  le  prix, 
l'aiis  |<ti'iiH(l(>  riiillili'.icH  liriiits  iin  |i<MivtMil  rtrc  fX(«r- 
l'i's  i|n<'  ilaiii«  los  <|iiii)/.t>  jniirs  i|iii  ~iii\«'iit  la  MMit.i<." 
>.ii:iiili<'  "(lai's  l«"  i|iiiiiy.»<  jniir-  ijiii  .siiixt^iit  la  \fiiu>  t-t 
la  |i\  raiHnIl.''  ( /m/ik/i/c  (/<  'l'urinilii  \h.  Iliiiiislini  il  ni., 
vl  Alhii  ./  f//,,  rciinéranU.  (..s.,  Mciiin'iil,  l'j  mai  IHiiS, 
MoNK,  .1..  I-.M.,  p.  •-Mti,  .1  17  l:.,l.l^(^,  p.  4»!>.) 

INTKKVKNTION.    l'iio  iiitcrvKiitinii  «-hi  ilr  lu   iialiirc  d'iiim  de- 


lliaïKll',    <'l     rillIlM'vCIUlIll    iX'i'Mp 


la 


po-itiiiii   il  lin  (I) 


inaiiilt'iir,  et,  |>ar  la  pruiliirtinii  ilrs  ninyi'iis  il'inttM'vtMi- 
t  iiin,  iin«>  ('llllll■^lalilln  nniiM'Ilr  rst  i>n;iav'i''i>  Mir  laipiolU* 
un  iliiil  priM-i'iU'i  l'iiiniiio  ilaiiK  iiiu>  l'aiiM!  nnlinairc. 
I.'inifrvciiani  m'  priil  l'nriliiic  U's  iiiilrt^-  parties  m 
raiiM'  lie  phiiiler  A  Hnii  intervention,  s'il  ne  leur  a  l'ait 
mil'  ilrmanile  ii'j.'nlii'ie  ilf  plaiiluve*',  après  les  ilélais 
lé^'aiiN ,  ilans  le-  eaimes  nr'linairttH,  et  une  l'urelnsiiin, 
ainsi  |irise,  sans  i|"niaiiile  île  plaiilnyer.  et  mii<  iiis- 
l'riptii.ii  lie  riiiter\*'nlii>ii  sur  le  riMe  ireiii|iièle  mi  île 
ilriiit  l'ail  après  une  seniMalile  rureln-inii,  sernni  reje- 
li'es  sur  niiiliiiii.  (W'iilriill  \s.  Ii't)liiiisiii\  f\   ./oAi'""»!,  op- 


piisan 


t.  et   /; 


inlerveni.nt.  <'.  S.  1!.,  Miiiilnal,  •.'S 


-t\plenilire  l>>(i7,  IJkimiiiiiiii.-I  ,  Mii\K,.l.,et  l.u|{\M;i.ii,,l  , 
iiilirmanl  le  iii;.'enieiit  de  ('.S.,  Sr.  livarintlie,  '..'  jnillei 
ISflC.  Snx»ni:',  .1.,  Il  .1.,  p.  :!(l.'t,  el  17   l{'.  .1.  IJ.  l^,  p'.  IS(i.) 


I N  \  KN'I'A  I HK.  :  -  \hI>  \  m  i m  iriKit. 


.IlKiKMKNI    1  INAI.  CoNCKUN  ANT   l»i;s  M  ATIKIJKS   MINI 

Niril'AI.KS;-    1»/,  KiAisiuv. 
IN'rKIÎlOCl  Tdiin'M ONCKKNAM    HKS  MAriIllilS 

Ml  NICII'AM'IS:  -l'/r/.  ISkvisk.n. 
.lllilhlCriON  :—\'i<l,  CoMi'iriKMi: 

: — \'iili    JNK'KiniciN    KV   liK\  IMIIIS. 


I.l".<  ilTI.Mri'i'..  I.'aeie  de  liai  «sa  née  d'un  enfant,  suiiteiiii  |»ar  la  pus 
session  d'i'tal  mm  iniitrudite  par  eet  aete,  supplée  A  la 
reiirésentatiiin  de  l'aetc  de  mariage  i|i'  ses  nèro  ei 
mère,  dans  le  eau  où  ils  sinil  tmis  deux  décéilés.  Tel 
est  le  piliiei|)e  enn.sacn'  par  l'artiele  ItiJ  ('.  (  '..ipii  n'est 
ipie  la  l'iiiiséeniiiiin  <ln  droit  ani'iim.  Ainsi  un  individu 
li'iiit  le  père  et  la  mère  sont  dieédeN,  réelamaiit  ['('lai 
d'enlant  né  d'eux  en  li'iritinm  mariage,  peut,  en  p'on- 
•.aiit  sa  possession  d'état,  se  di-ixMiser  d<'  raiiporter 
l'ai'te  de  leur  mariage,  si  hom  propn^  neii>  de  naissaiiee 
ne  eontredil  pnH  In  préHnmption  ipie  la  possession  l'»il 


T.VHi.K  .\r,i'iiAi!i':Tit,iri':  iti'.s  matiî:hf,s. 


nuiln*  <lit  la  ivlrlirnlitin  tlii  iiiiiriuv'o.   Ia'h  nioiH  dn  l'iic 


iiclc 


lin 


l(i'J  '■  iioMsi'HHion  (rital  (|iii  ii'ost  iia«i  coiitriMl 
par  l'arttt  dit  iiaisHaiii'c,"  no  Hniit  pan  l'ôipiivaltMit  <li> 
iiiiHHC'MHiiiii  l'itiiruriiit)  Il  l'ai'tr  ilo  lllliH^<ant't•.  Il  n'y  a  ipio 
il'  siMil  actt!  lie  iiaiHMitiicit  l'ont i'(*iliHaiit  la  posHCN^iiiii 
iTi-lat,  en  riMiilanl  iiiipi>s>il)li<  la  pit-MHiiptioii  i|iit«  l't'n- 
fanl  Noit  ii('>  (In  l'tMix  i|iril  nrlanio  nunnu' Idh  aiitoncs 
<lii  ri^  jours  i|iii  peut  loiiilrM  iniidlfoii  l'niri'  i«\inii>r  la 
preuve  il«'  la  |iiihKi'M-'ioii  d'état.  AIiimI  loliii  <|iii  hi>  pré- 
tend né  de  der.x  |mt-oiiih.'8  dont  il  ne  peut  rapporltH' 
l'iirte  litt  n)iiiia).'e,  ne  pourra  pioiixcr  ce  inaria^ie  parla 
poHHefsioii  d'état,  m!  Non  aete  de  naisHtinee  porte  ipi'ij 
est  l(Mir  liiitard  on  ipi'il  eHt  né  d'antrcN  personneH. 
Mais,  s'il  ne  lapjiorte  aiienn  actud**  naisHance  on  >i  hoii 
aete  de  naisHanee  enl  niiiet  Hiir  les  noiiiN  de  hom  père  et 


niere 


on   li 


I  iiMiiire  I 


le  lei 


ir  union,  iien  ne  eontit^i 


lit  la 


préHoniption  en;.'en<lree  par  lu  pussesHion  d'état.  L'eii- 
l'ant,  ipii  iw  rapporli>rait  ni  aete  de  mai  iai.'e,  ni  aete 
de  naiHNiiiu'e,  pourrait  être  adiiiin  an  l^t'iiétiee  le  IT'^iti- 
niilé  par  la  doiilile  poo.seHsioii  d'état,  tant  du  la  |>art 
de  Hi'.s  père  et  mère  eoinnie  époux  iple  de  lu  siennes 
eoniuii'  leur  enfant.  kIhIiiihIiiiii  it  ni.  ei  ('iiiiiKilhj,  ('.  H. 
It.,  Montréal,  ^  .septendue  iHtiJ),  opinion  de  liOii.s.MiKK, 
.1.,  17  K.  .1.  K.  l^,  p.  '-'711.) 


l.K'n'iJK  I»]'".  CIIANCK.  Siiivaiii  l'iLsa^re  éial.li  en  Canada  et  en 
l'aliMenei'  d»i  loin  positiveH  à  eette  é'_«ard,  toute  lettre  de 
elian^f  fuiiiporie  un  délaide  irois  jours  de  (.Tàce  a|irès 
son  éeliéaiiiti.  l'oiir  lit*r  Uw  endortsiiirs  d'uiiu  lettre  do 
(diau)ie,  la  deniaiide  de  paienieiit  doit  en  {^tre  t'iite 
le  troisième  jour  de  jrnne,  et  >i  nlle  n'est  pu-<  payée, 
elle  doit  être  protesté»»  le  même  jour  et  av  is  du  j)rotét 
doit  être  donné'  uii.x  parties,  (es  formalité.s  doivent 
être  oliservées  lors  inéiiie  ipie  la  lettre  de  eiianp'  »\st 
payalile  ehe/  le  porteur.  1,'ah-enee  de  la  provision 
polir  le  paiement  d'une  lettre  d((  eliaiijit'  au  lieu  iiidi- 
ipié  ii'all'eele  (pie  le  lir.'iir  vX  n'a  pas  rellet  di*  déeliar- 
l^er  les  endosseurs.  ^Kii(im>  il  ni.  l't  /«((ik/ii'' »/(■  Mont- 
réiil,  V.  II.  K.  enapjiei,  .Montréal,  l'J  juillet  l.S.'")(>,  Siiaiit, 


.1.  en  ('.,  1' 


A  s  \-:r. 


et    .Avi.wiN,  .!.,  inlirmaiit 


.lii««' 


I.Uil 


nientdeC.  H.  U.,  Montréal,  L':'.  avril  1.S4S),  Woi.i.and,  .1. 
en  {' ,  diKKhlinl,    \h\\    ,1.,  et  Smith,  .1.,  1  ]>.'!'.  H.  ('.,  p. 

•J.")2,  et  17  I!.  ,1.  I{.  (i.,  p.  ndit.) 

1 1 !•:  C 1 1 .\ y  i  K  :—  I '«/«■  (  oM i'K.ri:s«;K. 
II).\TI()N  l'"(  .iCMK.  liOi>ipie  des  annonees  de  l'émission 
d'un  lirel'  de  saisie  en  vertu  de  la  loi  dos  l'aillites  de 
IS(i4  ont  été  faites,  le  piililie  est  eensé  savoir  ipie  le  dé- 
Inteiii,  contre  leipiel  la  saisie  a  été  piaticpiéct,  est  iii- 
haliile  à  vendre  aucune  de  .ses  propriétés  et  (pie  cette 
inhabilité  continue  pendant  la  diin'e  de  l'apiiel  du 
jujn<meni  (pii  luiiait  cassi'  celle  saisie.  La  vente  par 
un  déltiteiir  insohahle  d'une  pioiiriété  ipril  aurait  re- 
celée pour  la  soiisiraiie  à  la  saisie,  est  non  seulement 
annulalde,  elle  est  nulle  ih;  plein  droit.  Lit  Lrardien  A 
la  siiisie  jM-nt  revcndiipier  la  i)ropriét(''  ainsi  vendue 
entre  les  niniiis  de  l'aclieleur  (pii  n'a  (las  droit  de  ré- 
elamer  le  rendioiiisenient  du  pri.x  (pi'il  a  payé  an  (l(- 
Mieiir  in-olvidde.  i  Ma/hlli  vl  W'Initi .  ('.  H.  1!.  en  appel. 
IMoiitiial,  !•  juin  K'^ti.s,  l»r\  .\i.,  .1.  en  ('.,  ( '.MiON,  ,1  iiiisKi- 
iliiil,  jtiu  MMONii,  .1..  et  M.M)i;i  Ks ,  .1.,  infiriiiaiit  le  jn<:e- 
ment  di'  ('.  S.,  .Montréal,  it  juillet  lS(i7,  Monk,  .1..  i'J  .1.. 
p.  L'-JO;  1  l{.  I,..  j..  71 1  ;  -2  l.a  J  liémis,  j).  :î-l(>,  et  17  Jl.  .1. 


m\ 
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K.  Q,  p.  4(7  I  l^(  jiijro  Cahkn  tHait  irtipiiiioti  (|ii«  la 
vt*iiUM»ii  tlo  toll)t«  «•irffuifdinrtw  irt'lait  iitillo  inm  lorn- 
(|iio  rucliott'iir  avait  parti(^i|K''  «Iuiih  la  fruiidn  niiiunimi 


A' 


)a 


r  le   (l*''l)it(Mir  «>t   (|nt<  l'adiottair  (l<>  limiiie  foi  doit 


t'tm  rcnihoiirHiMlii  prix  «pi'il  a  pay 
!,rriS|'KNI>AN("K.  l.'»(X(t«pti>>ii  .lo  litiH|MMiilanr«Mi()il  H'-pplicpior 
A  toiito  la  «IoiiiuikIo,  ot,  HJ  t'IU*  n'alKVim  litih  viunin 
(|iii«  polir  mut  parti<Ml»  ladoinuiKlc  wMili'iiDMit,  rt>xnt[>- 
(inii  Mora  rnivoyi'P  |ioiir  lis  tout  (art.  lIMi  ('.  I'.  ('.). 
^.»/i7/.r  t'I  ni.  vt  lhi„t(>ii,  «'.S.  It  ,  Montréal,  IlO  juin  IWKi. 
Smith,.!.,  IVMMii.KV,  .1..  Monk.  .!.,  conlinuant  le  iiiui- 
iiit'iit  do  •'.  S,  Montnal,  2<>  mars  I8«M>,  .'^mitii,  .1.,  Il 
I.,  p.  JK:,  ot  17  U.  .1.  K.  (l.  p.  180.) 


LIVRAISON  :-  JW.  iNrKiti'KKTATK.x. 

"         -.—  Viili  !{KviM)i(;\'noN  dk  i.,\  ciiohk  vkmhi;. 

I,<K\\TKITU;— l'i»/.  Saisik-imi;!  UIK. 

i.nlS  A.N<  il.AlSK.S.  Il  u'cxiMi»'  uikiiih'  proilamation  myale,  ni  au- 
cun iiioniiint'id  L'^MNlatiC  iiitrodui'-aiit  IcHloiBaiiKlaiHCH 
daim  I*'  torriioiri*  do  la  Haie  d'illld^<oll.  ('t>H  loiH  ii  y 
ont  dont'  jiuiiaiH  ('to  ou  vi^iiiMir,  au  moins  il  titro  ^ciii'-- 
rai  ot  coiiiiia^  corpH  liant  los  liabitiiutH,  Kilt'"  |)»uvt*nt 
av()ir  et»'  Mii\ios  par  la  c  >iiipa>tnit>  oi  iinpoHi''t'H  à  «i'h 
omploVi'i'H,  mais  itMH'  oJH'iHHanct'  a  t'tr  volontaire  et 
n'ajaiiuiiN  ou  lo  ciirHolôro  coiiipulMoiro  voulu  |Miur  ro- 
vôlir  uno  loi  do  sa  pniNMamo  ohlipiloiro,  Hiirtoiit  «laiis 
loK  rapport»  livilH  doH  hIaïUH  avoc  lo.>  indiKt'»*'>*< 
(./vlnixtiiii,  il  («/.,  rop.  iiiH,  do  .Iulia  Woolricli,  «'t  ''<"<- 
»i«//i/,  ('.  |{.  i{.  on  «p|Kd,  .Moiitival.  M  Hoptoinbro    ISli'.t, 

IMV.M.,  .1.  on  ('.,  CaRoN,    .).,  llAIMil  KV,  .1.,  LoKASdKK,  .1. 

ml  l:iir,(lis>ii(li  lit,  i't  .Maokav,  .1.  ml  hoc,  oonlirmant  !«• 
mont  do  ('.  S  ,  Moniroal,  !)  iuillot  IH)i7,  Monk,  .1., 


17  |{.  .1.  I!.ti.,  pp.  75  01  2(1(1  i  VI  .r.,  p.  11I7;;<  L.  <".  L.  .1 
p.  14,01   1   H.  I,.,  p.  J.VI.) 


C. 


I-OI  (  Kl  M  I.NKM.K  :—!';-/<  Ahmihsion  jI.îaition. 
liOlîAGK:  -  r-.^   I5A1I. 


MA(iA.SIN  A  rorMHK:— r;./,  NuiHANiîK. 

M.\M».\'r.  Il  o«t  do  priiiiipo.on  loi,  (|Uo.  ni  un  a>;ont  ('«olin  lo  nom 
do  Hoii  principal  ot  a).'it  *Mi  Mon  piopro  iioiii,  il  o-t  i-os- 
poDHalilo,  ot,  .»i  un  individu  av'il  |)our  un  uniro,  il  no 
Hiitlit  pa.s  <)u'il  allô^uo  i|u'il  a^iKsait  tiuumo  manda- 
tairo,  mais  il  ost  tonu  do  dôinontror  mhi  mandat,  au- 
tronit-nt.  il  o-t  roHponsa'ilo  |K<rHonnolloiuont  (artK. 
1715  01  I7I(1('.('.).  /'((//uiMiK  ot  /.(.(■«//,  C.  M.  H.,.Monl- 
rt'al,  4  mars  1M7(>,   Div  m,  .1.  on  ('..   Caiion,.!.,    IU<i-m- 

MONI),  .1..    HAlHil.KV,  .1.,   ot    l'ol  iriTK,    .1.    (/(/    lior,    colltir- 

mani  lo  jnjrcuu'nt  do  ('.  S.  IJ.,  Montréal,  ;Ui  novemlno 
IK()7,  MoNiiKi.Ki,  .1.,  hicuTiiKi.oT,  •!.,  ot  Monk,  •).,  ipii 
coiilirmait  lo  juL'omont  do  <'.  S.,  Montréal,  31  ootoltro 
lS()(i.  Monk,  .]'.,  il  .1.,  |..  .'U?;  14  .1..  p.  23S;  2  L  ('.L..I., 

p.  i:!l,et  17  U..I.KQ..  p.  Hi5.i 

I>'F;XTKAIHTK)N  nr  (ioUVKKNKriUJKN'KlîAI..  M 
oHt  irnV'ulitir  do  faire  si-^nor  par  lo  (îouv«'ruoiir(toné- 
rai.  d'avance, ot  avant  qu'il  iu«  soit  n>mpli,  un  inandut 
d'«fxtraclition.  ( /."  lîiim  \h.  IIiiiiihiiii,  C.li.K.  (juridii'- 
tion  criminelle),  Montréal,  .'t  noxemlm^  IK(i(i,  Dki.m- 
MoNii,  J.,  11  .1.,  p.  152  ot  158;  2  I,.  ( '.  I,.  .1.,  p.  2:il,  24(1  ot 

2(17;  15.1.,  p.  17,  ot  17  U..I.U  (^,  p.  IH 

MANI)ATAIHK:-r.V/<  Mandat. 


TAin.K    AM'MAHIÎiTU/rE    HKS   MATI^:itKN. 

MAU(  lIANhISKS  l';MMA(iASrNf:KS:-nv/.  HaihiMJaukhiii 
MAKIAttK.  |iiitiH  iinw  uction  (<n  iiiillilô  <l<t  iiihiuik**  ciiiitrHrli^  itiilrn 
ilriix  iHtli(>lii|n*>H,  iniiilt'tt  Hiir  nii  <>iii|i^)li«*nient  iliri- 
iiiunt,  rÔHnltiiiit  «l«>  i'«<  <|)i*>  lu  rniniiMt  rtiiii  Ih  Hn-iir  |{*<r> 
timiiHi  >l)-  la  |iruiiiii>r<'  r|MiiiH<«  iltW-tHK-e,  il  n'upixirtittiit 
<|iri\  runtorit*'  «Mr|t-Hia.-'ti<|ii<'  i-<iiii|M'>t4'iitt>  >lt^  cuniiHltn- 
lit' la  vuli<iii/''iiii  iiiuriu^i',<M  l«' tiilxiiiul  civil  ii't'Ht  «iiiii* 
]N''teiit  i|Ui*  iHiiir  |ir<>niiii('«>r  Mur  I«'h  oll'ctH  rivilH  iln  c*' 
iiiiiriap',  hil  «'«t  (l«"tliin''  nul  par  l'autorité'-  «u'i-l/'Hian- 
lii|nt';  «*t,  uvntit  l'aini  droit,  l*«  triWuiiHl  ilovra  onluiiiifr 
aux  parties  i|«(  m*  rctiri^r  ilt'vanl  l'antorit»''  ••ii'lrHia«- 
tii|iii>  ciini|H''t4MiUt,  Haviiir:  l'r'VHpH'  iliiMTHain  *'l  l'ain* 
pronuMcttr  Niir  la  valitlitr*  ii«t  Iwiir  inarinx^,  |Niiir  ipio  la 
't'iitrii*-*',  rnidiit*  ^iir  la  iiiatirro  par  lutlito  aiituritt'^.Noit 
ap|H)rlt''o  au  triliuiiul,i>niin''tn>  etmiiit»  fait  droit  oiitn* 
1*'N  |)arti(*-'  aiimi  •lu'il  appurtioiulrH;  t^t  loritipriiii  U>l 
iiiariuiii*  a  •'■t<'-  fiiMtiiUt  iltM-hiM' mil  par  iV'vèiini»  ilxM't- 
Hain,  ('iiiii|M't«M)t  jMtiir  coiniaitn»  de  la  tiiatièn^  et  «tn  d«'- 
rider,  le  trihiiiiai  civil  déclan'ra  cm  iiiariaKU  mil  <|iiaiit 
à  M'H  otlutH  civilH.  l'ii  mariage,  «oiiiracté  par  ré|Nin\ 
avec  la  Hieiir  K^'rmaiiie  <le  xa  pruinière  fointiie  e^t  mil 
et  il  cNt  aiihHi  mil,  s'il  ii'eHt  paH  contracté  en  pr<*i4«ui('H 
dti  propre  cure  t|e><  partieN.  {Vinllantuurl  vm.  I,<if<iu- 
t<niii,C.  .S.,TroiH-I{ivièreH,  14  et  'ili  luarN  iHWi,  Foi.Krn:, 
.1..  Il  .1.,  p.  liOT);  4  L.  (;.  L.  .1.,  p.  4-.',  et  17  U.  .1.  K.  g., 

P-  is») ..-; 

"  La  légalité  d'un  mariavo  <loit  être  décidée  Huivant  la  loi 

du  lieu  où  il  e^t  céleliré,  iiuiIh  les  otrettt  du  mariage, 
oiiant  aux  drojt«  cixilH  diM  époux,  HoiitMoiiiniH  A  la  loi 
du  leur  domicile  ;  aiimi,  xi  deux  |i««rHoiine^,  doiiiieilitVM 
dauh  la  province,  dont  l'une  ent  inineiiru,  m>  renduiii 
daii"  l'Ktat  de  New-York  et  «'y  nuiriunt,  ttaiiH  le  loii- 
.seiitomeut  deH  parents  «u  du  tutour.iiue  lu  loi  <lo  New- 
York  n'exitre  paK,ce  niHriatteeHt  valide,  luiiiN  leM  époux 
sont  HoiiiiiiH  à  la  coniinunHUté  de  liieuti,  (pii  eHt  lu  loi  de 
leur  domicile,  daiiN  la  provim-<>  dtt  Ijuéliec  ;  et,  daiih  ce 
cuH,  un  contrat  de  inaria^e  fuit  eiitn*  eux  dans  la  pro- 
viiK'e,  après  Iti  iuaria>te  de  New-York  et  un  weoiid 
mariage  fait  ici  aprer-  ce  contrat,  Hont  MUimelfet,  vu  la 
vali<liU'-  du  premier  nuiriu^e.  I,e  tuteur  du  mineur, 
ipii  u  concouru  an  i-oiitrat  et  au  Hecoiid  mariu^re,  |M'ut, 
néaiinioiiiH,  lorMpi'il  e»t  poiirNiiivi  en  rtMlditioii  d<> 
compte,  par  la  femme  séparce  de  hieiiH,  par  ce  contrat 
de  mariap-,  soutenir  i|ii'elle  n'est  pan  séparée  de  l)i«>ns, 
vu  <|ue  Son  contrat  a  eir  tait  après  un  maria^^e  valide, 
i|Ui  u  uii  pour  ellet  une  commiiuaiit*!' d«' lileiis.  '  Luu- 
i/Hiihic  il  ii.i .  et  l.nvidlilli ,  ('.  M.  U.  en  appel,  Montréal, 
4  murHls.")h,  I,  vkontaim;,  .1.  en  <".,  Avi.win,  ,].iliji»iih  ni. 
|)i  vAi,  .1.,  ('\iuiN,  .1.,  contiiiiiani  le  iupuiieni  de  ('.  S., 
Montréal,  .'lu  mai  ISr>7,  IIav,.I  ,  ('.  Momiki.ici,  •!.  Ciia- 

iM)r,  .l.(/i.vW(^H^(l  \{.  .1.  i{.  (^,  pj>.  :i5ei4i,  :;  uj.ii.ti., 

|i.:tS8).  li«tjuKe(  iiAitor  a  exprime  l'opinion  (pie  le  tuteur 
iiyniil  compiini  au  .-ecoiid  maria(i!e  ne  |H>iivuit  souienir 
la  validité  du  premier  au  préjudice  du  second  Ia<  jii^e 
Avi.win  a  exprimé  l'oiiinioii  ipie  lu  validité  du  prumier 
niaria>;e  devait  être  liécidée  pur  nos  lois,  et  qu'il  était 
nul,  vu  i|ue  le  mineur  n'avait  pus  eu  lu  consentement 

lie  ses  parents  ou  île  son  tiittMir 

"  l.a  validité  du  mariage  iloit  être  Ju({ée  d'apn>s  la  loi  en 

iiHu^e  dans  le  pa>x  où  il  est  contracté.  Lt«  muria^ro 
l'ontracte  en  pays  étranger  «st  suiimis  au  statut  |wr> 
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soniiel  (lu  mari,  lequel  est  celui  ilu  pays  où  il  ji  son 
«loinicile  au  numiont  du  inaria<te.  Le  doiniiùledii  mari 
(lovieiit  celui  de  la  leuiine  si  elle  en  avait  un  autre. 
Ce  stalul  personnel  embrasse  les  conditions  intrin- 
sèques du  niariafre,  comme  la  capacité  lé<rale  de  le  con- 
tracter. Ce  statut  s'applifiue  cgalement  aux  etlets  du 
niaria;.'e  contracté  sans  stipulation,  par  rapp(»rt  aux 
droits  (pi'il  cn'e  en  faveur  des  époux  sur  leur  biens 
rci'ipro(|ues.  La  stipulation  tacite  de  la  coîïimunauté 
«ist  de  ce  fleure.  Quant  aux  formes  du  mariage,  c'est- 
à-dire  aux  solennités  re(piises  jioui'  le  valider,  ce  sont 
celles  du  lieu  où  il  est  contracté.  tJolninlonr  et  <il.  et 
Oinnidllif,  C  \i.  U.,  Montréal,  H  septembre  18t  9,  opi- 
nion de  Loi;.\xoi;k,  .T.,  17  R.  .1.  R.  Q..  pp.  272  et  27.S.).. 
MARl.ACiK.  i-es  foruialités extérieures  t»t  la  préseiHîe  d'un  ministre 
ne  sont  pas  chose  essentielle  au  contrat  de  mariage. 
Le  contrat  est  valide,  si  le  luîiriajïf*  a  été  célébré,  sui- 
vant 'a  loi  dr.  pa3'soù  il  a  été  contracté,  et  ce  principe, 
sous  l'empire  de  lu  jurisjirndeiice  «.'énérale,  s'appli(pie 
à  tuutep  loB  (pit  .stions  rcj^ardant  la  validité  de  vx-  con- 
trat, S'/ii  q>i'<  lU s  concernent  la  uomjKitence  des  parties 
à  «!oiiiMi('ter,  ou  la  manière  dont  ces  parties  ont  (ron- 
tracv-  niariajic.  11  a  été  ndniis,  du  consentement  géné- 
ral des  boMMies,  que  le  mariajje  est  un  contrat  civil, 
par  lequc!  l''s  i\t'\\\  parties  contractantes  s'ubli<^ent 
mutuelloment  l'une  à  l'autre  pour  les  lins  de  sou  ins- 
tituticn  j'imilive,  contrat  civil  ijui  est  certainement 
conser.M)..!,  car  c'est  l'essence  même  de  tout  contrat 
d'être  formé  par  le  consentement  des  parties,  l^a  vali- 
dité du  iiiaiiajie  doit  être  décidée  selon  la  loi  du  lieu 
où  il  est  contracté  ;  mi.is  c'est  la  loi  du  pays  où  le  mari 
a  son  domicile,  qui  doit  en  déterminer  les  etfets,  car 
une  fille,  en  se  mariant,  perd  le  domicile  (pi'elle  avait 
pour  prendre  celui  de  son  mari.  {JohnMoui'  i:i  al.,  rt^p. 
lus.  de  .hdia  Wooirich,  et  Vammlly,  C.  H.  R.  en  ai)[)el, 
?•■  intréid,  8  septembre  lH(ii>,  DuvÀi,,  .1.  en  C,  Cauon, 
.T.,  liAiMii.EY,  ■!.,  ]iOU.\N(n:K,  .1.  ml  hoc  et  Macic.w,  .1.,  nrf 
}iur,  confirmant  le  jusrement  île  C.  S.,  Montréal,  9  juil- 
let 18(17,  IMoNK,  .1.,  17  K.  .).  R.  Q.,  pp.  75  et  2l)tJ;  1 1   .T., 

|).  197  ;  3  L.  C.  L.  .L,  p.  14,  et  1  H.  L.,  p.  253.) 

"  Tour  (pi'il  soit  valide,  il  faut  ([ue  le  mariage,  au  Heu  où 

il  a  été  contracté,  soit  reconnu  par  les  natifs  dans  les 
l'uractères  essentiels  C] ut  le  distinguent  parmi  nous  et 
«pu  sont  l'unité  et  l'indissoluliilité.  Si  le  mariage  du 
pays  étranger  n'a  pas  ces  deux  caractères,  ou  si  l'un 
des  deux  manque,  ce  n'est  jias  un  mariage,  <;'est  un 
conculiinatie  (pli  ne  peut  être  valide  parmi  noiis.  ('lie/, 
les  Uomains,  le  mariage  était  esseutielleuient  un  con- 
irat constuisuel.  Il  n'était  pas  même  néc(\ssaire  (]ue  le 
mariage  (!Ût  éti'cunsommé  par  la  cohabitation,  il  exis- 
tait (lès  qtie  l'épcuse  avait  été  conduite  ou  livrée  au 
nuiri  d'inie  manièie  (pielconque.  iSons  l'empiredti  droit 
canoni(pie  et  jns(prau  concile  de  'l'rente,  le  mariage 
est  resté  un  coi  (rat  purement  consensuel.  Une  longue 
cohaiiitation  avec  la  renommée  d'é])(nix  faisait  présu- 
nuu-  le  mariage  ;  ce  (|ui  veut  dire  que  c((  (pii  distingue 
le  mariage  mm  célébré  |:ulili(iueiueiit  et  coiitrat'té  sans 
fiirnie  extérieure,  c'est  la  j)o8sessioi)  d'état,  be  concile 
de  Trcuite  a  changé  cet  ordre  de  choses,  en  ordonnant 
(pie  le  mariiige,  non  célébré  devant  le  curé  ^U>s  partie- 
et  on  pn'seiice  de  témoins,  .soruit  sans  valeur.    Le  d('- 
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crol  (lu  CoiKtile  no  fut  ]ias  reon  en  IViiiuc!,  main,  pour 
l'y  introduire  sans  suivRî  io  Coiu'ilt»,  rOnlonnauce  dt» 
Jilois,  rendue  en  ](i()(i,  le  r^'pî'te.  Il  n'est  paw  dnuttîux 
que,  depuis  celte  époque,  tout  niariatre  non  (•t'-iébré  pu- 
bli(p]enieiit  en  Franco  était  radicalement  nul  ;  mais 
ni  le  décret  du  Concile,  ni  l'Ordonnance  de  Blois,  n'ont 
pu  avoir  pmir  tfl'et  de  clumjrcr  la  nature  du  mariajjic. 
I'(jur  des  raisons  de  haute  convenauce  sous  It^  rapport 
rclijïieux  et  livii,  jHmr  empéciier  les  uuuiaj^es  cluudes- 
tins,  ils  ont  soumis  le  maruitrc  à  des  formes  essentielles 
dont  le  difaut  d'accomplissement  en  euiportait  la  nul- 
lité ;  mais,  eu  dehors  des  lieux  où  le  Concile  et  l'Or- 
doniîance  ^ciht  en  vijiueur,  le  ma-'airo  contracté  sans 
forme  ext'rieure  l'si  encore!  valable  |iar  le  seul  cou- 
senlcmeut,  s'il  en  existe  une  preuve  indépendante  dt' 
la  célébration,  l/ae^'omplis-ement  d«'s  formes  vouliu's 
par  la  coutume  du  lien  où  le  mariante  est  contracti'  est 
(•«'rtainemeut  une  preuve  snihsante  du  conseutemeut, 
surtout  quand  la  cohabitation  des  époux  est  ac('ompa- 
^uée  de  la  po-session  ;  niais,  pour  pouvoir  offrir  ct^tte 
preuve,  il  faut  d'aboKl  rlémonirerque,  dans  les  uio'ins 
lin  pays,  W  mariage  y  est  distingué  de  la  simple  cojju- 
lation  ou  du  concubinage,  l-a  |)iemièr<»  condition  du 
mariage  est  (pi'il  soit  reconmi  comme  fornuint  un  lieu 
(pli  doit  «liirer  toute  la  vie.  Un  mariage,  contracté, 
pour  ne  durer  (pie  pemiaut  le  plaisir  des  conjoints, 
niin-.seidemeut  n'est  pas  un  mariage,  ce  n'est  pas  même 
un  engagement  iiuel.(in(pie.  Dans  le-  |  ays  où  lt>  lieu 
du  mariageestdissoluble  p(airdes  causes  déteruiinces, 
il  n'eu  est  pas  i-. oins  contracté  pi.ur  la  vi(';  il  peut  se 
rompre,  mais  seulement  dans  les  cas  indi(]ués  par 
la  loi  l.e  fait  (pie,  hors  de  ces  cas,  le  lien  dure,  W- 
moigne  de  sou  indissolubilité  prenticre.  l.e  divorctî, 
au  gré  des  parties,  serait  nue  dénégation  du  mariag(! 
même.  1, a  seconde  condition  essentielle  'lu  mariage 
est  Son  unité.  C'est,  dans  nos  iiio'Urs,  runion  pour  la 
vie  d'un  seul  homme  et  d'une  seule  femme,  l'ar  le 
mariage  chrétien,  riiomme  doit  se  livrer  eu  entier  à  sa 
l'cinme,  et  il  n'y  a  (pie  .-ou  conseutemeut  absolu  donné 
à  celte  obligation  (pii  puisse  compléter  le  contrat.  Ce 
coiisenteinent  est  inlivisibh*;  une  fois  donné,  il  ne 
peut  pas  plus  seremjuve.er  pour  une  autre  femme  (|u'il 
peut  se  rétracter.  Une  loi  ou  un  usaue,  (jui  enfreint 
l'uniié  du  mariage,  eu  détruit  le  principe  et  ne  peut 
être  recoiuuie  par  les  dirétieu.-.  Les  tribunaux  infi- 
dèles peuvent  recuiiuaitiH!  comme  légitime  une  union 
contractée  sous  son  empire;  pour  les  tiihnuaux  chré- 
tiens, c'est  un  concubinage.  (Jdlui.ttoiir  tnil.  vi  (.'ou- 
viilli/,  C   ]>.  U.,  Moutréîil,  S  s»q)tembre.  LSiK),  opinion  d(< 

LoK.\N(,i:ii,  .1.,  17  K.  .1.  K.  Q.,  p.  '27!»,) 

AI.\KI.\(iIC.  Un  mariage  a\éré  ne  jient  être  dissous  sous  le  prétexte 
ipi'uu  des  deux  époux  '^i  i^rnorait  l'essence;  mais  il  imi 
est  autrement  (luaiid  tin  mariag(i  est  constate  et  (pi'ou 
veut  eu  pronvi-r  l'existence  par  une  j)os>essioii  d'état, 
dont  la  prés(aiiption  est  ipie,  sans  célehratiou,  les  par- 
ties ont  consenti  à  un  mariage  légitime,  consommé 
par  Cohabitation.  {.ToluiHiiin-  fi  «1.  vt  ('iniiiuHii^i',  H.  |{., 
Sloiitréal,  S  septemliie  LSfii»,  opinion  de  LoiiAVciKii, .)., 

17  H.  .1.  K.  (i ,  p.  ;io:i.) 

"  Va  ide  est  le  nuiiiage  (pi'iin  canadien  calholiipuf  a  con- 

tracté avec  une  fenime  sauvage  inlidèjo  dans  le  Terri- 
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toire  (lu  Nonl-Ouest,  à  une  éiwsque  oïl  il  n'y  avait  Itl  ni 
ministres,  ni  prêtres,  ni  maj^istrats,  en  obtenant  par 
(les  prt'senta,  suivant  la  mode  sauvage,  le  consente- 
mont  du  père  et  la  cession  de  la  fille.  La  nwoiinais- 
saiice  de  leur  mariage  par  les  époux,  leur  coiiabi talion 
licndnnt  vingt-liuit  ann(''es  et  leur  |K)Hses8ion  dVîtat  de 
mari  et  de  femme,  en  même  temps  qu'elles  constituent 
la  preuve  de  la  valiilitt^  de  cette  union,  prouvent  aussi 
la  l(''i.'itimité  des  enfants  qui  en  sont  nés  Le  mari,  (pii 
avait  son  domicile  dans  le  lias-Canada,  ayant  toujours 
on,  pendant  son  long  séjour  dans  leTeritoire  du  Nord- 
<  hiest,  l'intention  de  revenir  résider  dans  le  Bas-Cana- 
da et  étant,  défait,  revenu  y  résider,  est  |)résumé  avoir 
coiiservésoii  domicile  dans  cette  province  et,  par  suite, 
il  y  a  lommunanté  do  biens  entre  les  époux.  Un  se- 
voiul  mariage  contracté  par  le  mari,  après  son  retour 
dans  le  Bas-Canada,  du  vivant  de  sa  première  femme, 
est  nul  et  sans  effet,  quoiqu'il  soit  établi  que,  dans  le 
Territoire  du  Nord-Ouest,  suivant  la  coutume  en  vi- 
gueur chez  les  sauvages,  le  mari  puisse  en  certains  cas 
répudier  sa  femme.  I/acquiescement  fine  la  première 
femme  aurait  pu  donner  à  ce  second  mariage  ne  \)0[\( 
le  rendre  valide;  en  C(jnséquen(!e,  les  enfants  de  la  pre- 
mière femme  peuvent,  après  le  décès  de  leur  mère, 
réclamer  leur  part  de  la  communauté  de  biens  qui  a 
existé  entre  elle  et  leur  père.  (,7o//n.'i<ont' e!  a/.,  Appe- 
lants, et  Coniioîtii,  Intime,  C.  B.  R.,  Montréal,  .S  bej)- 
tembre  ]8()it,  I)i;v.\l,  ,).  en  C,  Cahov,  J..  BAi)(it,Kv, .)., 
F^oKANHiKii,  J.  ad  hoc,  dissiilent,  et  MacKav,  .1.  ml  liov, 
confirmant  le  jugement  de  C.  S.,  Montréal,  0  juillet 
18()7,  MoNK.J.,  17  R.  .1.  U.  Q.,  p.  ?.■)  et  L'^i;  11  .1.,  p. 

1117;  :{  L.  C.  L.  .T.,  p.  14,  et  1  K.  L.,  p.  LT)!!.)  

MARl.\(iE: — Vide  Couabitatiox. 

■  "     CoMMUNAirnc  dk  ninss. 

"      CoNSKNTKMKSr. 

■  "     domicilk. 
"     Predvk. 

MKPRIS  DK  COUR.  La  72f  section  du  cliap.  77  des  S.  R.  B.  C.  se 
lisait  (îommt!  suif  "Chacun  des  juges  de  la  Cour  Su- 
j)éneure  pourra  tenir  tout  terme  ou  séance  de  la  Cour 
du  Ban(!  de  la  Reine,  pour  l'exercice  de  la  juridiction 
en  première  instance  en  matières  criminelles,  et  aura 
tous  les  pouvoirs  d'un  juge  de  cette  Cour  et  de  la  Cour 
du  Banc  de  la  Keine  dans  l'exercice  de  ladite  juridic- 
tion; mais  il  ne  sera  pas  obligatoire  pour  un  juge  de 
la  Cour  Supérieure  de  tenir  aucun  tel  terme  où  d'exer- 
cer iiucun  do  ses  pouvoirs  dans  l'une  ou  l'autre  des 
cités  de  Ijucbec  ou  Montréal,  s'il  y  a  un  juge  de  la 
Cour  du  Banc!  de  la  Reine  présent  dans  telle  cit'»  et 
habile  il  agir."'  Cette  section  n'autorise  pas  un  jugede 
la  Cour  du  Banc  de  la  Keine, siégeant  seiddans  l'exer- 
cice de  .sa  juridiction  criminelle,  ù  émaner  une  règle 
pour  mépris  de  Cour,  et  à  punir  par  une  amende  une 
personne  qui  aurait  publié  dans  un  journal  des  lettres 
injurieuses  pour  (îejuge,  à  propos  d'un  breï  iVlIalunx 
ror/juv,  qui  lui  avait  été  demandé  en  chaud)r('  sons  les 
dispositions  du  chap.  Hô  des  8.P.B.I.".,  intitulé  :  "  Acte 
concernant  le  bref  d'Habeas  Corpus,  l'admission  à  cau- 
tion, et  les  antres  dispositions  de  la  loi  poui'  garantit 
la  lii>erté  du  sujet,"  une  telle  règlent»  pouvant  émaner 
(pie  parla  Cour  com|)lètedu  Banc  de  la  lieine,  dont 
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F.,  MoNDKi.KT,,!.',  diH.tid,n't,ii  .I.,p.  152et'lô8;  2  L. 
.,  p.  231,  :  46  et  207;  15  J.,  p.  17,  et  17  R.  .1.  R.  Q., 


le  quorum    par  la  section  7  du  cluip.  77  des  S.  R.  B.  C, 
est  do  4.    (Eami'dti,  requérant  en  apjiel,  conseil  privé, 

26  novembre  187(5,  17  RJ.IUJ.,  p.  5.) 

•MKI'KIf^  f>K  COUR.  Le  procureur  tri'uéral  n'a  pas  le  droit  de  dis- 
continuer des  procèdes  pour  mépris  «le  Cour  contre  une 
l)eisoiine  qui  a  été  condamnée  A  payer  à  Sa  Majesté 
une  amende,  sous  peine  d'emprisonnement,  et  ce,  par 
le  tribunal  envers  Ie«)nel  le  mépriH  a  «té  commis.  (La 
lieivr  vs.  /i'(»Hi.v(»y,  C'.  B.  R.  en  api^el,  Montréal,  7  marc, 
1867,  DuvAi,,  J.  en  C,  Ayuvin,  J.,  Dhummoxu,  J.,Bai)- 
<;i,KV,  J. 
C.  L.J. 
p.  23.) 

"  DK  COUR,  Un  mépris  de  C<iiir  peut  être  comnns  contre 
iinjuf:e  en  Chambre  (procédant  k  entendre  une  re- 
quête pour  Haheim  Corpiis)  par  <les  lettres  publiées 
dans  un  journal,  contenant  des  injures  contre  le  juge; 
et  le  Tribunal  auquel  appartient  ce  ju>ie,  prési<lé  par 
lui,  mut  prendre connais>'ance  de  ce  mépris  et  le  punir 
par  l'amende  ou  autrement.  {La  Reim  vs  RamKinj,  C. 
R.  R.  (Juridiction  Criminelle),  Montréal  ;>  nov.  1866, 
Drimmond,  .t.,  11  .T.,  p  152  et  158;  2  L.  C.  L.  .T.,  p.  2?.l, 
246  et  267;  15  J.,  p.  17,  et  17  R.  .1.  R.  (i.,  p.  lo.) 

•'        DE  COUR.   Vide  Api'ei,  w  Coniskii.  IMuvk. 

*'  "  "       lJnK|-l)'KKI!Kl'R. 

.M KSl'RAUE  :—  Vide  Vestk. 

M LN KUR :—  Vide  Domicile. 
'\        :—    "    Makiage. 

MISE  EN  CAUSE.  La  Cour  du  Banc  de  la  Ki-ine  [jout,  en  ap|>el, 
ordoimer  la  mise  en  cause  d'un  tier-^  «pii  a  (pielque  in- 
tt'rêt  dans  l'issue  de  l'instance  portée  en  ap|)el.  {Jouheri 
il  rir  et  Roscouy,  C.  B.  11.  en  appel,  Montréal,  !•  mars 
18»)6,  DtVAi.,  j.  en  C,  «lisvident,  Av  win,  .1.,  Mekk- 
luTH,  J.,  dissident,  Dklmmoni.,  .1.,  et  Mgnoei.kt,  .1.  A,, 
12  .T.,  p.  228,  et  17  R.  J.  R.  Q.,  47(;.i 
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NEliLlGENCE  -.—  Vide  Resconsauii-mé. 

NOTAIRE:  -Fjrff  Usukiu  hier. 

NUISANCE.  Un  magasin  de  poudre,  en  contenant  une  grande 
quantité  (dans  l'espèce  au-delà  de  cinquante  tonnes) 
tenu  sans  ganlien,  mais  seulement  fermé  à  clé  et  A 
proximité  de  centres  consi'lérables  de  population,  cons- 
titue une  nuisance  j)ublique,  et  celui  (pii  tient  ce  maga- 
sin, quoiqu'il  ne  soit  pas  propriétaire  du  terrain  et  de 
la  bâtisse,  peut  être  condamne  il  une  amende  et  à  l'eni- 
prisonnement  à  défaut  de  puiemeni,  et,  après  un  ver- 
dict du  jury,  déclarant  «pie  ce  magasin  constitue  une 
nuisance,  il  sera  ordonné  au  sliérit'  de  détruire  la 
IKiudre.  i/,<(  Riine\H  l)ii'nlttp,V,  H.  R.  (juridiction  cri- 
minelle), Montréal,  12  avril  1867,  Mom»i;i.i)T,  .1.  A.,  11 
.).,  p.  186.  et  17  R.  .1.  R.  Q.,  p.  57.) 

NU  LLITÉ  :—  vU  Puoci::i)IKE. 

DE  MARIAGE  -.—  Vide  MARiAOt:. 
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OPPOSITION  -.—  Vid,  PiiKUVE. 
ORDONNANCES    DES   ROIS 
Tkentk. 


1  ) I ;   l'R A NCK  :—  Vide   (  onim i.k 
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l'AlKMKNT: — l'/'t/e  Imittatidn  di;  i-aikmknt. 

"  l'AUTIKIil— r/(/r  HllI.KT  l'IllIMI.HHdKK. 

l'KNSION  ri{(»VI.S()IUK.  l'aii.s  ntm  action  («n  (loiiima;:»'^  pour  >i- 
(luctidii  a\cc  proiiii'SHf.  de  iiiaria;.'0,  la  f'oinme  séduitt! 
|i(Mit,  piMidaiit  .sa  j:i\isst\s^(>  ot  avant  Sdii  accdiiclienuMit, 
oltt.i'iiir  nue  ixMision  provisoinMlo  raiiU'iirdela  st'dni'- 
tion.  ('SV.  (Ininiit K  lUt  lii<iiinii:<  vs.  /),  Miiiili(/iiii,  CSAl., 
Montrôal,  iin  nnV(>nd)r(*  l.S(i,S,  Moxdki.kt,  .1.,  dissident, 


•  KliTIlKl.til'.  .1.,  of  M 


ACKAV, 


onfirinant  lo  jii^eiiuM\t 


d(i  (".  ^>.,  Mnr.ti<''-il.  :;(!  mai  IsiiS,  HKiniiKLor,  .1.,  i:>  .1. 
p.  'Jl'J,  tit  17  l{.,l.l{.(i.,  p.  4Ô-J.)  Lo  juKO  -Mdndki.kt  (tuil 
d'cipininn  (pic,  lors  nu'iiic  (p:'il  y  ;•.  iiriMivo  fUie  la  pni- 
hi('.«H('  df  niaria<r(i  a  vW-  lu  inoiif  do  la  st'dnction,  la 
jiiiispriidcniMi  du  lîas-Canada  n(f  donnait  aucun  droit 
d'a<'ti<in  (Ml  sfMnblable  cas,  si  ce  n'es^t  après  l'accouolio- 

UKMlt 

l'i>AllH)Yl^l!.  I.t;  dcfant  jiartic!  do  considcration,  invo(pié  par  un 
plaidoyer  (mi  rcponso  il  uuo  action  rcclaniaiit  lo  roni- 
liourswnont  d'un  billot,  iioconstitut^  pas  uno  défcnso  à 
c('tt<^  action.  (Six/mmi  et  <i/.vi  /i'()/;/</'(!/,i-,('.I$.|{., Mont- 
réal, !•  mais  1S71,  l)rvAi.,.I.on  ('.,('ahon,.1.,  HAiMii.Kv  .1., 
dissident,  et  MoNK,  .1.,  conlirmaut  le  jui:i'MK'nt  do  ('.8., 

L'41; 


Montréal,  :'.(»  juin  lS(i<S,  .Mondki.kt.  .1.,   1  11.  C 

•_•  R.  ]-.,  p.  7;i;î',  ot  17  U..I.K.t^,  i».  -174.)  ." 

"  : — \'i(lf  Hii.i.KT  ruoMissoiiii:. 

"         :—    "     LiTisri:Ni)AN(;K. 

"  : —     "     rKoficorHi:. 

l'ONCITAldTK:— nw,  Vicnti;. 

l'OSSl'lSSlOX.  [,ors(pio,  dans  uiu!  actic.u  [lélitoire,  il  t\-t  constat"' 
(pic  le  Délbndenr  et  d'aulr(  s  pcisonne-^  ont  |ios.st''de 
^imnlenl)l(^  (leniianl  pins  de  trente  ans,  l'action  du 
Demandeur  sera  renvoyé<\  (pioiipie  son  titro  soit  .•in- 
t(  ri(Mir  au  comuiencoment  de  l:v  |)ossession  des  pn-dt''- 
cossenrs  du  i)ileudenr,  ot  ipioi(iuo  ci»  dérider  n'est  |ih.s 
('tal)ii  (pi'il  ait  succédé  à  la  i)nss(>ssion  Ai^  ses  prédéces- 
.-ours,  soit  à  titro  universel  ou  particnlic^r.  (Sloihlarl,  il 
(d.  vs.  Li'frlirn;  ('.  15.  R.,  ^lontréal,  12  novombrc  18(>;>, 
Lakontaink,  .1.  on  C,  I)t  vai,,  .1.,  Micuhkitii,  .1  ,  diKsi- 
iltril,  ot  r^loNHKi.i  I,  ,1.,  coidirmant  \o  iufïoment  de  C.  .S., 
Montréal,  S  avril  ISdl,  Iîkutiiki.ot, '.!.,  Il  D.  T.  B.C., 
p.  -J.Sd;  S  .1.,  p.  :51  ;  ];î  I>.  t.  U.  C,  p.  4SI  ;  U  H.  .1.  R.  Q., 
p.  124.  ot  17  U.  .1.  R.  (i,  [..  L';51.) 

"  -.—  Mdi   l'ni>ci!ii"nos. 

»  :—       "       l'KKlIVlî. 

"  O'KTAT.  Deux  personnes,  i^ui   ont  toujours  vécu  publi- 

(piemont  co?ume  mari  ot  femme  et  (pii  ont  jtas.sé.s 
pour  tels  sans  contradiction,  ont  la  |)osso8sio:i  d'étiit 
de  nuiri  et  de  fonimc  (JnlniMoui'  li  al.,  rep.  ins.  de  .lu- 
iia  Woolricb,  ot  VowiolUj,  C.  H.  R.  eu  appel,  ^Montréal, 
s  ,se.ptond)ro  ISti'»,  DivAi.,  .1.  en  ('.,("akon,  .1.,  l{AD(ii.i;v, 
.1.,  l-oKANCiKK,  I.  (((/  liiK\  din'idi'iil,  ot  Ma('Kav,  J.,  Confir- 
mant le  iufïement  de  C.  S.,  Montréal,  !•  juillet  18t)7, 
MoNK,  .1.',  17  K.  .T.  R.  Q.,  p.  75  et  2()(1  ;  1)  .1.,  p.  197;  :^ 

L.  C.  I..  .1  ,p.  14,01  1  R.  L.,  p  2.-a) 

l'RKSCRll'TION.  1.0  détenteur  d'un  immeuble,  uni  est  poursuivi 
au  pétitoire,  ne  peut  opposer  A  cette  action  la  prescrip- 
tion, résidtant  d'une  pos.session  de  trente  ans,  par  lui 
et  ses  auteurs,  s'il  ne  relie  pas  sa  propre  po.ssessioii, 
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([ui  est  moi  IIS  do  tr<MiUi  r.ns,  ù  coll'j  <l«)  son  iiuttMirs, 
ixiiir  lii  coiupli'tor,  par  un  litre  miivorsol  ou  purlicii- 
lior.  [McMiluni  \>i.  ir/(i')(/;./(/,  (.'.S ,  Montri'ii'.,  ;'()  iivril 
iHil,  JU;unth:i,()T,  .1.,  !»  IJ.'.I.U.Q.,  p.  iL'ii,  ot  17  K..l.l{.(^, 
p.  -'li-'.) 


IV 1 


lui 


l'Iîl'lSClîl  l''l'l(>N.  1,0  iiroprit'tiiiri'  d'iiii  inmiciililo.iiui,  par  lui  et  ses 
iintours,  il  pi'HSi'dô,  poiidiiiit  jiliis  do  troiito  uns,  iiiio 
ôloiiduo  do  leiniiii  plus  uraiulo  «pio  itdlo  (pio  lui  doiiiio 
^'«iii  titio,  ot,  par  1111  oiiipiôtonioiit  irri'jiulior,  (pii>i(|iio 
son  lilroddiiiio  la  lij^iio  latt'ralo  l'oiiiiuo  droite,  dovioiil 
propriétaire  do  cot  oinpiôtoiiioiii,  ot  oo  ii'o.st  pas  lo 
poH-^odor  coiitro  son  titro.  i.a  possossion  d'nno  plus 
Jurande  ttonduo  dt\  terrain  (pio  doiiiio  Ui  litre  est  tr.ms- 
iiiise  aveo  i'iiiiiiieuhlo  porté  au  titro, do  sorte  ipie  le 
dernier  aidioteiir  peut  iiivo(|iior  la  |iossos.sion  du  \'on- 
<leur  aveo  la  sionno  et,  duns  une  aiiioii  on  lioriia'_'(*,  le 
l)oriinj.'e  doit  se  l'aire  suivant  cette  po-scssion  treiite- 
iiaiti',  et  non  pas  suivant  réteiulue  du  terrain  purté  au 
titre.  [E(il(ni(ih  vi  The  Soridii  <>f  lin  Mmilriitl  diiii-rn/ 
JI<».]iiliil]{\[ll{.,  on  a||)ol.  Moiitiéal.  L'il  février  ISti.S, 
UiVAi.,  J.en  l'.,  Cakov,  ,1.,  DkimmoM),  .1.,  lUiMii.Kv,  .1., 
1'-'  .1.,  p.  :W  ;  4  L.C.  L.  .1  p.  (d,  et  17  II.  .1.  H.  Q.,  p.  •Ji'!».  ) 
l'iîKUN'iv  l>os  alléi:atioiis  ou  admissions,  oonteimes  dans  un  ]iro- 
lot  si^iiiilié  |iar  une  ooipuratioii  nuiuioipale  !\  un  on- 
trepreiienr  do  travaux  publics  dans  Une  rue,  (pui  les 
travaux  no.  s  iiil  pas  i'ails  avec  diliiioiico.  peuvent  ser- 
vir di.'-  iiriMive,dans  une  demande  en  doiiuna^ios  iiiteii- 
téo  par  nu  proprii  taire  riverain  ooiilie  la  corporation 
à  raison  do  la  perte  de  son  eoiiimerce  résnltant  do  l'ohs- 
triu'tioii  de  la  rue  pi  iidaiit  iintonips  trop  loiij;  dans  la 
coiistiuctiuii  de-  iiièuios  travaux.  {Ilurohl  et  Cité  <lc 
.U(tiitii'iil,V.]\.\l.,  .Montré'al,  l)rv.\i,,.I.  en  ('.,  Avi.win,.!., 
Uai'MMoM),  .1.,  l?AiHiii;v,  .1.,  ot  MoNDKi.K.r,  .1.  .\.,  !1  .1., 

p.  1()4  ;  ;;  l,.C.i>..I..  p  SS,  et.  17  U..l.l{.(,^.  |).  -Id.) 

"  lui  matière  de  droit  intoriiatiouai  comme  eu  niatièie  de 

droit  piivé'  intérieiii,  'pnind  ou  veut  remplacer  une  loi 
écrite  par  un  nsatio  ou  une  coiiiuiue  non  éorit»',  il  faut 
prouver  que,  comme  le  serait  la  l''tri>^lation  oc  'Vi,  la 
coutume  est  iinifiirme  sur  tout  le  territoire  soumis  à  sa 
jiiridictionetolisorveo.de  la  iiiênie  manière  par  tous 
les  lialiitnnts  de  ce  territoire;  car  c'est  h*  propre  do  l'ii- 
safie  d'emprunter  sa  puissance  au  coiisontcuneiit  iina- 
ninie  de  la  nation  qui  veut  s'en  faire  une  loi.  {Jolfintaiir 
il  (il.  et  (.'iitniit/l)!,  ('.r>.l!.,  Montréal,  H  >optouil)re    1S(>!>, 

opinion  (1(^  LoUANoioK,  .1.,  1/  IÎ..I.U  t^.,  p.  l".»).  ) 

"  lia  rèjrle  irénéraio  ((iii  veut  (pie  lo  fard(!aii  de  l:i  preuve 
retombe  sur  l'Opposant  ne  soutlVo  jias  d'exception  ; 
on  iloit  la  suivre  lors  mëiiu»  que  l'opposition  ne  fait 
simploment  iiuo  nier  les  alié'izations  <lo  l'altidavit  sur 
lequel  e.st  fondée  une  ex-'ciilioii  émanée  avant  l'oxpi- 
ration  do  (piin/.(>  jours  à  ceinplerde  la  date  du  jnjro- 
ment  (aitôfil  (•.iM',et  art.  l'Jo;',  (".('.).  (Howlnnu  vs. 
I.intrtâl,  (H  /,(nic/ô(,  Oppt  ,  ('.S  U.,  Montréal,  ;!0  octobre 
181  >S,  MoNDKi. KT,.I., dissident,  Mackav,. 1., et  Toi{han(;k,.I., 
VI .).,  p.  :î4.'),et  17  U..I.H.ti.,  p.  444.).  i.e  jii>re  Mondki.kt 
était  d'opinion  ipie  l'Opp-isaiit  qui  s'est  luirui'  ù  uin< 
simple  iiéjration  des  alloixiiés  <lu  Itemandeur,  <lans 
toute  esiH'ce  ()uelconqiie  (sauf  et  excepté  (pie  la  loi  en 
ail  statué  aiitrenieut),  n'est  pas  tenu  de  faire  aucune 
preuve;  mais  ipie  c'est  i\  celui  (pii  a  alltrmé  A  prouver 
la  venté  de  son  alllrmatioii 
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PREUVK.  Lu  Moction  5  (In  cliiip.  3()  dos  Onloiiriiinces  du  Consnil 
spécial  (Ir  1830,  2  Vict..  iiititiili'  :  "Ordonnance  eoncer- 
niint  les  HaminoroniinrH,  et  r»diiiinistration  et  la  dis- 
tribution de  leurs  eiFets  et  de  leurs  biens,"  se  lisail 
comme  suit  :  "  Toutes  les  dettes  dues  et  payables  par 
tel  Hanquoroutier,  au  lent^l8do  la  première  publication 
de  l'avis  d'émanation  dudit  mandat,  pourront  être 
l)rouvée8  et  reconnues  comme  jrrevées  sur  les  biens 
abandonnés  comme  susdit  ;  et  toutes  les  dettes  alors 
absolunient  iluts,  (|U()i()ue  non  eiuiare  i)ayables,  pour- 
ront être  j)roiivécs  et  recoinuies  comme  si  elles  étaient 
aclueilenient  payables,  moyennant  un  escompte  ou  ra- 
bais d'intérêt,  lorsque  le'  contrai  ne  portera  aucnn 
intérêt,  jusciu'au  moment  où  la  dette  serait  payable; 
et  tous  les  argents  dus  par  tel  HaïKineroutier,  sur  15  mie- 
rie  ou  sur  obligation  respondetitia,  (prêts  à  la  ;?ro8se 
aventure),  on  sur  aucune  |)oiice  d'assurance,  pourront 
être  prouvées  et  reconnues,  dans  le  cas  où  la  casralité, 
où  la  j)erto  arriverait  avant  la  déclaration  du  premier 
dividende,  en  la  même  manièie  que  si  telle  j)eite  avait 
eu  lieu  avant  la  première  publication  dudit  avis  ;  et 
dans  le  cas  où  le  lianqueroutier  serait  responsable 
d'une  dette,  pour  avoir  fait  ou  endossé  une  lettre  de 
cliange  o\i  un  billet  promissoire,  avant  la  première 
publication  dudit  avis,  ou  en  conséquence  du  paiement 
l'ait  par  aucune  personne  partie  à  aucune  Kdie  lettrt! 
ou  il  aucun  tel  billet,  de  toute  ou  d'une  partie  de  la 
somme  ainsi  garantie,  oudu  paieieent  de  toute  somme 
fait  par  une  caution  du  l?au(iueroutier  en  vertu  de 
tout  contiat  que  ce  soit,  (puii(iue  tel  paiement  dans 
tons  les  cas,  ait  été  fait  après  la  première  publication, 
pourvu  néanmoins  (]ne  ce  soit  avant  la  déclaration  du 
piemier  dividende,  telle  dette  sera  considérée  pour 
toutes  les  lins  de  cette  ordonnance,  comme  ayant  été 
contractée  an  temps  où  telle  lettre,  on  tel  billet  ou 
autre  contrat,  auront  été  ainsi  faits  et  endossés,  et 
pourra  être  prouvée  et  reconnue  comme  si  elle  avait 
été  due  et  payable  par  ledit  Banqueroutier,  avant  la- 
dite première  publication,  ainsi  que  toute  réclamation 
ou  demande  laite  par  ou  en  vertu  des  droits  de  la 
femme  du  Banipicroutier,  fondée  sur  son  contrat  de 
mariage  avec  le  Banciueroutier,  ou  pour  ou  concernant 
les  biens  qui  lui  appartenaient  en  propre  ;  et  toutes  les 
réclamations  dties  par  le  lianqueroutier,  pour  et  h 
compte  de  toutes  iiiarcbandises,  ou  de  tous  biens  par 
lin  obtenus,  piis  ou  retenus  injustement,  |Hiurrontêtre 
prouvées  et  reconnues  conme  (jettes  iu>(jn'au  montant 
de  la  valeur  des  effets  ainsi  obtenus;  et  nulle  autre 
dette  (pie  celles  ci-dessus  meniionnées  ne  sera  prouvée, 
ni  reconnue  comme  étant  une  dette  due  par  les  biens 
ainsi  abandonnés,  comme  susdit;  et  lorsijn'il  paraîtra, 
(|ue  le  Bnncjneroutier  et  ;<uciine  autre  personne,  se  se 
ront  donné  réciproquement  crédit,  on  qu'ils  se  doivent 
réciproquement  des  dettes,  on  en  fera  un  compte,  et 
une  dette  sera  balancée  par  l'antre,  et  la  balance  de 
tel  compte,  et  pas  pins,  sera  rccotnme  ou  payée  par 
l'un  ou  l'autre  respei^tivomenl;  et  lorsqu'aucun  créan- 
cier aura  une  bypothè(iue  sur  aucun  des  biens  immeu- 
bles du  Banijueroutier,  lors  (le  la  premièie  publication 
de  l'avis  d'émanation  dudit  mandat,  ou  aura  aucnn  de 
ses  biens  meubles  en  gage,  ou  aucun  privilège  sur  ice- 
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lui.  iioiir  jrurantio  <ln  imiemeiit  d'une  dette  n'cliinu'e 
piir  mi,  U'  lii{Mi  niotiblt^  (Hi  iiiinuMihlo  aiiifi  hypotiitHiuô 
oti  nUt'iiii  piir  11)11110  do  ^anintio,  sitji  vc.ihIu,  s'il 
l'exi^'o,  ot  il;  produit  do  la  vctiie,  paHKÔ  on  j)!iieinont  do 
sa  dettf,  i't  il  -ira  admis  cniiiine  croaiicior  pour  lo  rôsi- 
du  (h\  aiicim  il  y  a)  ot  tollo  vonto  .-ora  faite  on  la  ma- 
nière ipio  lo  comiiiisaairo  l'urdonnora,  et  lo  C'rôancier 
ol  lo  Syndic  rospoctivomont,  i)asHeront  tous  titros  ot 
papiors  i)ropros  ot  nôcossairos  pour  oH'ootuor  lo  trans- 
port de  la  propriôtô  ;  ot  si  le  Crtancier  n'exige  pa.s  que 
la  vente  ait  lieu,  et  ne  se  joint  pas  au  Synilio  pour 
eiloctner  la  viMite,  il  pourra  o^'der  et  transporter  au 
Syndi(!  les  biens  dont  d  sera  ainsi  nanti  ;  sur  quoi,  d 
sera  admis  ooninio  Cr(''ano;or  jiour  tout  le  montant  do 
sa  dette,  ot  si  ladite  projirioté  n'est  pas  vendue,  ou 
oéilôo  et  livrée  comme  susdit,  il  ne  sera  pas  jRirnds  au- 
dit C'rôaneier  do  prouver  aucune  partie  de  sa  dette  ;  et 
tout  Créancier  (pii  a  prouvé  sa  dette,  pourra,  par  son 
l'rocurour  drtnieiit  constitué,  assister,  voter  et  a^dr,  à 
toutes  les  assond)lées  des  créancieis,  de  morne  (|Uo  s'il 
était  personnellement  présent."  Il  a  été  jugé,  sous  ces 
«lispositions,  que  lo  Banqueroutier,  j)ri>niotteur  d'un 
billot  prt)ndssoire,  (jui  n'a  jias  obtenu  sa  décharge,  est 
tenu  au  i)aiementdo  ce  billet  vis-ù-visdu  ])orteuroii  de 
l'endosseur  (pd  l'aura  payé.  Lorsqu'il  a  obtenu  sa  dé- 
cliarge,  il  n'est  plus  tenu  vis-A-vis  de  celui  qui  était 
|)(irteur  du  l)illot,  mais,  si  après  que  le  prometteur  a 
obtenu  sa  décbargo,  le  jiorteur  poursuit  l'endosseur  de 
ce  l)illet  et  s'en  fait  jiayer  le  mf)ntant,  ce  dernier  a  son 
recours  contre  le  i)roinetteur,  La  caution  qui,  après  la 
déclaration  du  premier  dividende,  paye  le  billot  du 
failli  dont  il  est  l'endosseur,  ne  peut  réclamer  sur  la 
faillito,  mais  garde  son  recours  personnel  contre  le 
failli,  (luoiqu'il  ait  ou  sa  décharge.  Le  failli,  pour  se 
libérer  do  ce  paiement,  devrait  prouver  «pi'il  a  eu  sa 
décharge  et  (pi'uu  premier  dividende  n'avait  pas  é té- 
dé(dar»''  quaucl  l'endosseur  a  payé,  et  que,  partant,  l'i  n 
dosseur  pouvait  réclamer  sur  la  faillite.  {t'oUnrktl  <tl. 
et  Jirailhun/,  Consi'WVriyv,  l^ondres,  3  et  4  février  l.Sôo, 
;{  D.  T.li.  t.,  p.  171  ;  S  Mooro's  l*.  ('.  Uei).,  p.  227,  et  17 

K.  .I.K  Q.,  p.  ;^5!t  et  :iS8.) 

J'UEUVi:.  Le  eh.  17  des  statuts  de  ]S(i4,  L'7-2.S  Vict.,  intitulé:  "Acte 
concernant  la  faillites"  décrétait  (sec.  3,  {!  15)  ipie  :  "Si  le 
commerçant  auipudsora  faite  cotte ilonumde  (</.  ccioiion) 
prétend  (jue  les  créances  do  ses  créanciers  ne  s'éloveut 
pas  en  tout  il  v\\\i\  cents  j)iasiros,  ou  (ju'oUes  ont  été 
obtenues  en  tout  on  en  partie  afin  lU;  permettre  aux 
créanciers  d'instituer  des  procédures  en  vertu  du  pré- 
sent acte,  ou  ()iie  la  cessation  de  paiement  par  tel  com- 
merçant n'était  (pie  leniixirairo,  et  (pi'el'.e  n'était  pas 
causée  par  aucune  fraude  ou  intention  frauduleuse!, 
ou  par  rinsutlisance  do  l'actif  de  ce  commerçant  pour 
fairo  lionneur  à  ces  engagements,  il  pourra,  dans  les 
cinq  jours  qui  suivront  cette  den  ande,  présenter  une 
requête  au  juge  ilemandant  qu'aucunes  pro(;édures  ulté- 
rieures en  vertu  du  présent  acte  ne  soient  prises  sur 
cette  demande;  et,  après  avoir  ouï  les  parties  et  la 
prouve  (|ui  pourra  lui  être  oll'orte,  le  juge  pourra  oc- 
troyi?!'  loH  cuuclusions  d(>.  sa  retpiéte,  après  quoi  telle 
tlemando  n'aura  plus  ni  force  ni  olfet  ;  et  la  retjuéto 
pourra  être  ac'conlée  etc."  11  a  été  jugé  qu'aux  termes 
Tome  xvii  86 
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(le  eu  piiragraiilits  t-Vat  an  roi|ii<''niiit  qu'il  a|»|)iirtieiit 
ilo  prouver  (im^  la  cassation  Mo  -cf  paieiiionts  uVtait 
([U((  ti.'Uip(,rairc^  ut  <|ii'ii  piis>»'-clait  uu  aciif  aulILsaut  pour 
faire  ImuucMir  A  Kfs  iMi'_'ai;pin»^ut.s.  (S{(('r><t(hj  il  <\l.  et 
liiitmij,  ('.  S.  i;.,  -Moiitn'-.il,  :)(»  mai  l.'SfiU,  Smith,  .1.,  IJad- 
«ii.KY,  .!.,  et  IjKiniiKi.oT,  .1,  inllrniaut  le  juyeuient  du 
C.  S.,  distrii'i  d'Ottawa,  6  d'-renibre  18(;.'),'Lakontaisi;, 

.1.,  11  J.,  |,.  lit;;,  et  17  n.  .1.  11.  n,  P;  -HiS.)-. 

l'UlCUN'I'l.  li't'iifaiit,  tpii  soutient  t'tre  pumIu  maria;:»!  lé'çitimoile  ses 
père  et  mère  et  ipii  attaque  eu  nullité  nu  second  nia- 
ria;re  contracté  du  vivant  iW  sa  mère  entre  «ou  père  et 
une  autre  femme,  lorsque  ci  tte  dernière  est  en  p(;Hses- 
sit)U  liu  lej^.s  uuiver.>^l  qiuî  lui  a  fait  son  mari  et  que, 
depuis  plus  de  trente  ans,  eile  juuitde  l'état  il'épouse 
et  de  veuve,  justifié  par  un  acte  de  iuariaj;e  célébré 
publiquement,  en  face  «le  rE;.'ii.-e,  et  (pi'elle  rajiporte, 
doit  faire  une  jjreuve  incontestable  du  prenner  nia- 
ria^ie  dont  il  est  issu.  {.lohiiKtone  et  (Jonually,  C.  B.  K., 
Montiéal,  8  septendire  iSU'.t,  opinion  de  Lorancikk,  J., 

17  VI.  .1.  K.  Q,  p.  •.7(1.) 

"  L'enfant,  ([ui  soutient  lu  validité  <lu  mariage  contracté 

par  son  père  suivant  la  (;oidnnie  iridienne,  doit  prou- 
ver !'■'  l'existence  île  <  etU'  coutume  et  2"  (pic  le  ma- 
riage contracté  d'apn's  cet  usaj.:e  reid'ernie  les  condi- 
tions essentielles  du  maria;:e  clirél, en,  l'unité  et  l'in- 
disi-^ohibilité.  S'il  ne  fait  pas  cette  preuve,  il  ne  i)eiit 
être  niaiiiteiiu  dans  sa  demande.  Jolin.ffonc  it  uL  et 
V<))iii.ollii,  (".  H.  II.,  Montréal, S  septembre  IXOO, opinion 

de   Loi!AN(iKi!,  .1.,  17  K.  .1.  K.  (l,  p.  L'S;i.) 

"  Les  aveux  d'un   intéressé  ou  d'une  personne  de  laquelle 

on  tient  un  titre  ou  un  droit,  sont  invaiiableiiuMit  ad- 
mis comnie  preuve  h'giile.  lii'gle  g»' m' raie,  les  actes  et 
les  déclariitions  d'une  peisonne  iorsiju'ils  sont  volon- 
taires, sont  toujours  admissiL'lesc()nime  preuve  légale, 
parce  (pi'il  est  légitime  de  présumer  (pie  les  paroles  et 
les  actions  de  celte  personne  sent  cunfi.rines  à  la  véri- 
té. {Johiixlduc.  ,1  (iL,  lep.  ins.  de  Julia  Wooiricli,  et 
Coniiolh/,  C.  1».  It.  lîii  apjR'L  Montn'al,  <S  septeml)ro 
180St,  Di  VAL)  J.  en  (".,  Caion,  .1.,  liAiiiu  i:v,  .1.,  Louan- 
i.Mii,  J.  (td  lior,  ilifs-lil,  lit,  et  Mackav,  J.,  eontirmant  lo 
jugement  de  ('.S.,  .Mi^ntréal,  Si  juidet  1  07,  Monk,  .1., 
17  K.  .1.  K.  Q.,  i-p.  75  et  litiO;  11  J.,  p.  197;  3  L.  C.  L.  J., 

p.  14,  et  1  U.  L.,  p.  J.jS.  ) 

"  \]n  re(;ii,  donné  par  un  avoi'at  ù  son  client  qui  ne  sait 

pas  lire,  pour  des  ai;.'enls  ipie  ce  dernier  lui  paie,  et 
clans  leipiel  il  déclare  (pie  la  somme  payée  l'est  à 
coin[)te  d"une  retenue,  ne  peut  servir  à  constater  une 
imputation  de  la  Sfjinme  payée, et  constater,  en  même 
temps,  la  convention  d'une  retenue  (pii  n'est  pas  payée 
entièrement  et  (pii  (  st  niée  par  le  client.  {(Irimanl  vs. 
lhirv()V(jhK,  C.  B.  K.,  Montréal,  8  juin  18G7,  Dlvai,,  iL, 

IJAmil.l-V,  J.,  DiiLMMoM),  J.,  dt.IKidOit,  (  t     MoNDKI.ET,  .1. 

A.,  inliiinant  le  jugement  de  <".  S  ,  Montréal,  2  mars 
iSM,  MoNK,  .1.,  11  .l.,p.  '.^75  ;  :i  L.  C.  L.  J.,  p.  85,  et  17 

1{.  J.  li.  (l,  l>.  Ido.) 

■  Vide  Bii.i.KT  i'K"Mis;oiKi:. 
•     "     ("a  ri  AS. 
"     MAUiA(ii;. 

"       l'Uot'LUKlK  (/'///<<  (/(. 

FlUVlLÈCiE  DU  LUC'ATtUIi  -.—  Vidi  Saisie-.;  agi  .Kir, 
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l'KOCKDU  IkK.  D.iiis  une  (leniaiido  eontic  nii  iitenlit,  poiir  nrnii- 
vrer  le  inoiitaiit  d'iwns  iildiifalioli  par  lui  eoiiseiiiie  de- 
puis son  iiitfnlii'titiii,  si  le  (•n'.vncier  soutient  la  nullité 
•  II'  cette  ihienlictdii,  il  ne  lui  est  pas  nécessaire  d'al- 
léjiucr  fitte  nullité  dans  sa  déidaralion,  mais  il  peut 
attendre  (pie  l'Interdielioii  lui  >oit  opposée  pour  en 
d(^nlander  la  ludl  té  par  sa  léponse  au  plaidoyer  du 
l'éfundeur.  (I>f  Clianliil  il  ni,  et  />.  (7«(/i/(i/,  ('.  1>.  li., 
Montréal,  1,'i»  juillet  1.H52,  Sn  vur,  J.  en  C,  Uoi.iaxd, 
.1.,  I'ankt,  .I.et  Avi.wis,  J.,('un(irniaut  le  jugtMnent  de 
('.  S.,  Moutreal,  7  janvier  IHVi,  '>  1).  T.  B.  C,  p.  40'J  ;   'A 

1{.  J.  11.  (l,  p.  olA,  et  17  li.  J.  H.  g.,  p.  1(>7.)  ..... 

"  la  personne  ijui,  par  uuj  requête,  all»-;;{ue  ijiio  l'élection 

du  maire  il'une  municipalité  est  illégale  et  nulle  et  dit- 
maude  (qu'elle  soit  déclarée  telle,  parce  (pie  la  votatioii 
aurait  «îomnrjiué  le  mercretli  des  Cendres,  jour  non 
juridiiiue,  ne  i)eut  par  la  même  requêti',  alléj;uer  (pie 
le  maire  siè^reant  était  inhabile  à  être  élu  il  cette 
cliaiv'e  et  demander  <iu'elle-même  soit  déclarée  dû- 
miMii  élue,  de  telles  allégations  et  cent  lusions  étant 
incompatibles  aux  termes  de  l'art.  15  (.'.  P.  (.'.  ([ui  dé- 
clare (jue  :  "  On  peut  joindre  dans  la  même  demande 
plusieurs  causes  d'iwttjon,  [MiHrvu  que  les  iwur.-uites 
ne  soient  pas  incompatibles,  ni  contradictoires, (jn'el les 
leiident  >i  des  oonuunmations  de  même  nature,  <iuo 
leur  cumul  ne  soit  pas  défendu  par  quelque  disposi- 
tion e.x|irc.-se,  et  qu'elles  puissent  être  instruites  par 
le  même  mode  d'enquêt».  '  (Jintudry,  rtjquête  de  Jean 
Louis,  vs.  Workwdn,  C.S,  Montréal,  (i  oeUjbre  ISGB, 

TouuA>ci;,  J.,  i;} .!.,  p.  1.-),  et  17  R.  .1.  R.  Q.,  p.  438.) 

"  Lorsque,   après   avoir  contesté  par   une  exception  à  la 

Ibrme  la  .-ai>ie-arrêt  avant  jugement  praticpiée  contre 
lui,  le  saif-i  présente  une  re((uête  contestant  la  validité 
de  cette  saisie  en  la  manière  pourvue  pour  la  contes- 
tation des  brefs  do  capias,  le  requérant  peut  procéder  à 
son  luquêto  indê|iendamment  de  la  (îontestation  sur 
rexcej)tion  ù  la  forme.  (BaïKjW  de  Québec  vs.  Skers  et 
a/.,  et  Sci/moiirit  <d.,  t. -s.,  V.  S.,  Montréal,  17  septembre 
IfilKS,  ToiaiANCK,  J.,  1-.'  J.,  p   227,  et  17  R.  J.  R.  Q.,  p. 

4-18  et  4,38.) 

■Vidi  Ai'i'KL. 

"      AsSKiNATION. 

"     (Jai-ias. 

"      LmsI'KXDAM  K. 

"    Insuuii'tio.;  kn  kkvisio.v. 

"    ixtkkvknt.ox. 

"  P^n)V^:liv:^^U(ldl'itlll>■. 
CUIMINI'ILLK: — Vid(  Admissio.v  a  caitio.v. 
UKLATIVIvS  AUX  CORPORATIONS.  Il  aété jnjié  sous 
les  dispositions  de  la  s.  !i  du  en.  88  des  S.R.K.C.  de  1801 
intitulé:  "  Acte  pour  sauvo>îar(kîr  les  droits  de  cori)0- 
ration  et  en  assurer  l'erercice,"  reproduisant  la  s.  8  du 
ch.  41  des  S.  du  C.  de  1841),  12  \ .,  (pi'une  déclaration 
ou  requête  libellée  présentée  i  la  Cour  Suijérieure, 
potu'  obtenir  un  bref  contre  une  corporation,  et  faite 
an  nom  du  procureur-général  comme  suit  :  "  lia  re(|uôte 
de  l'Honorable  George  Etienne  (!«rtier,de  l*  (;ité  de 
Quéljec,  dans  la  prt)vince  du  Ra-^-(."anada,  procureur- 
^.'énéral  de  Sa  Majeaté  pour  le  Baa-Canada"  n'allé- 
guant pas  qu'il  agit  iiou/r  et  au  nom  de  Ha  Majesté  est 
irrégulière,  et  qu'une  telle  requête  faite  eu  ISliô  et  di- 


mi 
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riK<5o  oontro  La  ('oiniKKjiiic  du  Ormid  Tronc  dv  chmnn 
il<  fir  (In  (  (niiiiln,  qu'on  l'Ilô^iiie  ('tre  lu  comim^rnic!  in- 
corpon'i'  Hiiiis  co  nom  par  If  Ntiitut  iln  ('.  do  1H)'J,  Ifi 
N'ii'tnriii,  cil.  ;!7,  iiilitiilt'  :  "  Acir  pniir  hK'uriitin  r  In  nnn- 
fKii/iih'  lin  (irniiil  Tiuuf  dr  rlnmin  dr  fir  d't  Citmtiln" 
tiiiidis  (|ii<(,  pur  lo  Statut  du  C  «lu  1.S54.  IS  v._  ,.i,,  ;;;{, 
illtituk  :  "  .1(7/'  }i<tUr  Kimiidir  ih  (IcI<  h  irliilifn  i)  In  rma- 
ptinnic  du  (Iniiid  'l'roMr  dv  rlnmin  di  fcriln  (iiniidn" 
k'mV  -(wwyiviw'w  l'iit  mii'i  tit  iiicdriiort'-o  uvcc  iruiilrtu 
('uili|,u;_'llil'H  H(ill>  II'  in*>mO  IlOlll  do  "  IjH  rdiniiiKiln,  lia 
(Irantl  Tronc  di  cln  min  ili  fer  du  t'nnndd",  l'Ht  uiissi  ir- 
nV'ilit'ro,  vil  (|iit'  lu  ('(inipufZMic  (|iii  l'xistuit  lois  do  lu 
pré-onliitidii  ilii  lu  ro(nit"to  t'iuit  une  coini'Uu'iiin  diilV'- 
risiilo  di!  colliMiui  «Hait  allt'.'iu'f  dans  lu  rcMiiiotc  t-tdont 
on  8(!  plaijîiiuil,  et  <\\w  ri-s  irirjçiilurit  s  rcMidciit  abso- 
liiiiKMit  niillo  tonti»  la  pi'o  vdiire  ot  iiiie  colto  nullité 
ptiiit  ("'tro  prononci't' en  ap))td,  (iii()i<iircll<>  n'ait  (''tt'  in- 
voipiôo  ni  on  coiir  d  <  promiôro  instunci!,  ni  en  upixd, 
lo  poiirhuivant  ('tanttonu  lie  (li'rnontror  ipi'il  u  lu  droit 
(pi'il  rôclumoet  (|u'il  pont  l'exi'jcor  do  coliii  dont  il  lo  n'- 
claiiio.  (V.  art.  !t!)7  ('.l'.C.).  i<  urtirr,  prucuronr  ^'t'iu'rul, 
V8.  fjii  compagnie  du  (Jrmid  Tronc  de  rlnmin  dr  frr  du 
Cana<la,('.]i.Ù.,  Montréal,  !•  mur-  18(18,  Div  ai,  ,1,  on  C, 
Cauon,.).,  Diiummoni),  .l.,ot  Hai)Gi,ky,.I.,  1'-'  J.,  p.  177, et 

17R..J.K.Q.,  p.  411.) 

PUOCftDURES  RKLATIVKS  AUX  COIil'OKATIONH.  Le  pn'jn- 
iVivV)  qu'éprouvent  les  cliurretiers  dans  iino  ville  de  ro 
qu'une  compagnie  de  cliemin  de  fer  fait,  paraes  propres 
charretierfi,  la  livruisoii  des  ofletw  voitures  par  elle 
n'alfeote  (pie  l'intérêt  particulier  des  charretiers,  et 
n'affecte  pus  l'intérêt  public  et  ne  pont  auto'-i.ser  la 

Êrocéduro  niontioniiéo  dans  la  s.  1)  du  cli.  88  des  S.  U. 
.  C.  do  18()l,  qui  n'a  |tas  lieu  pour  des  torts  puio- 
inent  privés  st  n'est  accordée  ipie  lorsque  l'intérêt  pu- 
blic est  atlecté.  (V.  art.  Ui)7  (".  P.C.).  (Carlirr,  procurcuir 
Héuéral,  et  La  Comp  njuif  dn  (Inind  Tronc  dr  rhrmin  di 
frr  du  L'nnada,  C.  B.  li.  en  appel,  Montréal,  5>  mars 
181)8,  opinion  de  BAncH.KV  .1.,  12  J.,  p.  177,  et  17  K.  .1. 
R.  Q.,  p.  408.) 

RELATIVES  AUX  CORPORATIONS.  Pour  (pi'un  par- 
ticulier puisse  procéder  au  nom  du  procureur  «^énéial, 
sous  la  s.  it  du  ch.  .S8  des  S.  R.  B.  C.  de  18(U  (art.  9!)7 
C.  1'.  C),  il  lui  faut  démontrer  (pi'il  est  directement  in- 
téreissé  et  que  le  public  e-t  aussi  intéressé,  et  prouver 
des  actes  illé<:aux  qui  lui  portent  préjudice  et  qui  sont 
contre  l'intérêt  public.  Une  plainte  au  sujet  d'actes  il- 
lôguHx  d'une  corpo  ation  n'aH'ectant  (pie  des  intérêts 
particuliois  ne  peut  être  faite  sous  ces  dispositions  do 
la  loi  (Cartier,  procureur  général,  vs.  La  Vompaiime 
du  Grand  Tronc  de  chemin  de  fer  du  Canada,  C.  S., 
Montréal,  »  décembre  1865,  Mo'nk,  J.,  16  D.  T,  B.  C, 
p.  91.  et  14  R.  J  R.  Q..  p.  462.) 

RELATIVES  AUX  CORPORATIONS.  Une  déclaration 
ou  requête  libellé'e  faite  sous  les  dispositions  de  la  s. 
i)  du  (>h.88  des  S.  R.  B.  C.  de  1861,  faite  au  nom  du 
procureur  général,  à  la  demande  de  particuliers,  doit 
80  limiter  aux  contraventions  pour  lesquelles  la  procé- 
dure a  été  autorisée  par  le  procureur  général,  et  aux 
contraventions  mentionnées  dans  cette  section  ;  elle 
«(st  irrégulière  si  elle  hv  j)laint  de  contraventions  pour 
lesquelles  la  procédure   n'a  pas  été  autorisée  j)ar  le 
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prociirt^iir  ^énoral  on  (jiii  ne  Hoiit  \>rh  iiKMitioiitit'eH 
daim  laililo  wotinii.  (  \.  art.  !I07  ( '.!'.(".).  ((  (ii'.itr  imt- 
l'iirour  ii('i\('n\\,  vs.  /iO  Coiii/iti<jiiii  <lu  (Irand  Tronc  <le 
rlmniti  lie  frr  ilu  VdiKiila,  (".  H,  K.,  Montrc-al,  )•  mars 
i8(iH,  (i|iiiù(iii  de  Baikh.ia,  J..  11  .!.,  p.  177,  et  17K.  .1. 

U.  a,  p.  -Itir).) 

rilOCKDUUKS    UKLATIVKS     AUX     COUi'OUATlONS  :— r^/c 

(JoMPAdNIK  lilC   CIIKMIN   DK  KKU. 

PUOCUHKUlt:— Im/.  Avocxt 

"  AD  l-ITK.M.  DaiiM  iiiu'  pumsuite  intoiitt'e  contre  un  ox^i- 
«'Utetir  testanieiitaire,  le  jinniirtMir  <i<l  lilnii  dn  Défeii- 
(leur  n'est  j)as  anturisi',  en  vertn  dt;  Hoii  mandat  j.'é- 
nt'ral  d'avdeat,  d'admettre  l'existence  dn  testament 
invecpK- dans  la  iK'claration  et  ipii  n'est  i  ;.»  produit 
(art.  -(i(i  C. l'.C. ).    (Hiiiies  \s.  I.ivv    '  il  til,,  vH-i\\\a\\iv, 


('.S.,  M( 


.1  .l'.'J. 


lontreal,  "Jt^  novembre  l^tx,  MoNDP.r.Kr, 

p.  .'•):!;  4  L.C.L.J.,  p.  (il,  et  17  IIJ.K.ti.,  p.  -';;«.),... ' 

"  ADIilTlOM.  F^e  procnieui   </(/ /('/(7h,  cité  (•()r.i!n(*  t<''im)in, 

n'est  pas  leini  de  n'vcler  les  communicaiions  (jui  lui 
ont  ('t(''  faites  pur  son  client  dans  l'e.xercice  de  sa  pro- 
fession. (Foritiilli  1 1  (il.  \s.  Chiirlilioin,  vt  Fnri-i/th  il  ni,, 
dmdis  en  ^ar.,  et  l.ifilare,  dfdr  en  j:ar.  (^t  int.,  '  ."^., 
Montit'al,  8  octobre  18(iS,  Toiikancp,  .1.,  Il'  .1.,  p.  lo-J,  et 

17  U..I.K.Q.,  I).  515) .:. 

"  AI)  lil'I'F'.  ]ior.>-()ue  le  procureur  ml  hlmi  ai'  l'une  des 

iiarties  meutt  pen  huit  i'instancc,  l'uutre  partie  et 
l)ien  fondt''0  ù  demander  i\  la  cour,  p.ir  motion,  (pie  lu 
première  soit  tenue  de  ï.iui  constitution  de  nouveau 
procureur  ' -.rts.  L'fiîl  et  1(14  C.  ]'.  C.)  (//(uu/rcc  vs. 
IaivcICiI,  et  JAinilôl,  oppt.,  ('.S.  U  ,  Montri'ul,  24  septem- 
bre ISliS,   MosuKi.KT,  J.,  .Ma(;kay,  .1.,  et  Touhanck,  J., 

Il'  .1.,  p.  215,  et  li  1{.  .1.  R.  Q.,  p.  44:i.) 

"  AD  LITEM.  Lor8i)u'un  |)rocureur  «il  lil<ni  est  t(''moineii 

faveur  de  son  client  et  (pie  l'autre  partie  s'objecte  à  l'une 
de8(|uestioiis(pn  lui  sont  posées,  le  témoin  ne  peut  com- 
paraître lui-même  devant  la  cour  pour  soutenir  la  {)er- 
tinence  delà  ipieslii  n,  mais  lo  client  oit  .-e  faire  re- 
jirésenter  par  un  autie  avocat.  (Angirn  va.  J^oziavittir, 
et  Ldzcanet  r/r,  Oppts.,  ('.S.,  Montrtai,3  novembre  IhitiS, 

TouuANCi:,  .T.,  12  ,1.,  p.  214,  vt  17  H.J.K.Q.,  p.  442.) 

"  OiFONERAL.  Il  ect  d'usafie  ()iie  le  substitut  du  procureur 
général  si^ne  les  actes  d'!ic(Mi8aiion;  mais  cela  n'est 
pas  nécessaire.  La  cour  permet  aus!<i  à  un  substitut  du 
procureur  <;énéral  de  conduire  les  poursuites  (1(<  la  cou- 
ronne, (I)mi.lo}i  et  Lu  liiihr,  C.B.li.,  Montréid,  !)  juin 
18(17,  opinion  de  Divai.,  .1.  en  C,  17  K.  J.  H.  Q.,  p  (M.) 
'«  GENP:RA  \j  -.—  Ville  Brki-  d'i  hkkii;. 

"  (lENEKAL: —    "    ('ompaon'ik  ni:  ciiKNiiN  ni;  iKi;. 

GENERAL:—    "     Mkim,is  de  Coi'H. 
PKOME.S.SE  DE  VENTE:— ri(/c  Vkntk  m:  meuiii.i-s. 
PROTI-yj"  :—  Vide  LKrrKE  dk  ciiANtir. 
PROVI.SION:— Vif/»'  Billet  promissoike. 
'*  : —    "     Lettre  DE  cnANCiE. 

Q 

QUASI-DELIT:  — T'(V/*  Responsabilité. 

C^UO  WAPTiAîs'TO: — Vide  Piîocéiuris  relativis  ai  x  iobiorations. 
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RAPPORT  D'ASSIGNATION:— V?<Z«?  !.vScitii"noN  kn  faux. 

RAPPORT  D'HUISSIER  :-riV/«'  iNsniinioN  kn  kaix. 

RECJiL.  l^  débiteur  insolvablo,  qui  fait  une  cession  volontairo  de 

ses  biens  à  des  fidt'i-(;on)niissaire.s  de  soii  cboi.x,  pour 

les  distribuer  à  ceux  de  ses  créanciers  qui,  en  considé- 
ration de  leur  part  des  biens  réalisés,  consentiront  A 
lui  donner  une  quittance  finale  de  leur  créancs,  com- 
met le  recel  doniant  lieu  à  la  saisie-arrêt  avant  ju<:e- 
ment  sous  les  dispositions  de  l'ordonnance  do  1787, 
27  Oeo.  m,  cbap.  4,  le  reicl  consistant  il  mettre  les 
biens  du  débiteur  hors  de  l'atteinte  des  créanciers,  ou 
il  les  empêcher  d'exercer  leurs  droits  sur  ces  biens  sui- 
vant la  loi,  et  sansoiiiiK'cbement  ou  condition.  (Itiivijuc 
Afohon  \H  L(!<lk  it  ni,  et  />('.«/ie  t<  ((/.,  tiers-saisis,  ('.  S., 
Montréal,  30  avril  1863,  Smith,  .1.,  8  J.,  p.  S  ;    13  K.  .1. 

R.  Q.,  p.  271,  et  17  K.  J.  11.  Q.,p.  4ti8.) 

"  Ixjrsqu'une  société  commerciale,  qui  a  obtenu  des 
avances  d'une  banque  en  vertu  d'une  convention  par 
laquelle  les  produits  do  la  vente  du  tanin  d'écorce  de 
pruche  qu'elle  doit  fubriciuei  seraient  remis  à  labaïKjue 
en  remboursement  des  avances,  applique,  contraire- 
mont  à  lii  convention  et  lorsqu'elle  est  insolvable  et 
fortement  endettée  envers  la  banciue,  les  produits  de 
la  vente  de  174  barils  de  tanin  à  ses  affaires  jrénérales, 
ne  conmiet  pas  par  itl  un  acte  constituant  la  recel  avec 
intention  de  frauder  recjuis  parla  loi  potir  le  nuiintien 
d'une  saisie-arrêt  avant  jugement,  lors  même  qu'il  y 
aurait  preuve  que  tous  les  actes  de  la  société  vis-à-vis 
la  banque  étaient  entachés  de  fraude.  I^  recel  ne  se 
l.résume  pas,  il  doit  être  actuel.  L'insolvabilit,',  en 
elle-mênio,  n'est  pas  un  dos  éléments  du  recel  ;  jointe 
à  l'acte  du  débitein- de  receler  se.s  biens,  elll  pourrait 
«•onstitner  une  f.aude  et  démontrer  une  intention  frau- 
duleuse, mais,  dans  ce  cas, le  recel  doit  êtrepioiiieme::t 
prouvé.  L'usa^'e,  dans  un  allidavit  jxnir  sai.sie-arrêt 
avant  jujj;oment, du  mot  "  recèle  "  au  temps  pr('8ent,ne 
j)eut  donner  lieu  il  la  j)reu  ve  d'actes  de  beaucoup  anté- 
rietirs  il  la  date  nnu-quée  par  ce  mot.  hes  faits,  aliirmés 
dans  un  atlidavit  pour  saisie-arrêt,  dans  lequel  le  dé- 
biteur est  accusé  lie  recel,  doivent  être  sutlisaiument 
précis  et  solides  pour  jiarautir  la  léj:alité  de  la  procé- 
dure; ils  doivent,  tous  ju-is  ensemble,  établir  non  pas 
■•  un  sendjiant  de  fraude,  mais  une  frauile  réelle  et  ai;- 
tuelle  avec  l'iiitentinn  primitive  do  commeltre  cette 
fratulc.  Le  fondeuu'nt  de  la  saisie  est  le  fait  de  la  ces- 
sion et  du  recel  di-  ses  biens  par  le  débiteur  dans  l'in- 
tention de  frauder  ses  créanciers,  et  ce  t'ait  doit  être 
appuyé  sur  des  asseitions  solides,  sullisantes  pour 
inauUenir,  non  pas  une  conclusion  morale  ou  com- 
merciale, mais  la  conclusion  léjralo  (|ui  doit  décoider 
tle  la  preuve  des  faits.  {Jtdni/uedi-  Québec  vt  SlcerKilal., 
C.M.li  eu  appel,  Montréal,  10  septend)re  1870,  Duvai., 
,1.  en  C,  Diti'MMONn,  .1.,  Hadolky,  J.,  Monk,  J.,  et  John- 
son, J.  (((/  lior,  confiimant  le  ju>:ement  de  C.S.R  ,  Mont- 
réal, 27  février  I.Sd!),  Mondiciict,  J.,  ni:i;Tni;i.or,  .1.,  et 
Toiiit  \m;k,  ,1.,  dissident,  tjui  avait  continué  le  juy:enu'nt 
de  es.,  Montréal.  20  octobre  ]8()8,  Mondki.kt,  .L,  L!  ,1  . 
]).  7r>;  1.'")  .1.,  p.  155;  1  H.  L.,  p.  85;  3  H.  L.,  p.  125,  et  17 
R.  J.  R.  Q.,  p.  45!».) 
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ItKCKL.  Qno  lo  roccil  i\o  iiropri<''tt's  iininobi Héros  aven  intontion 
do  fraude,  ait  en  liou  an  inoinont  do  la  déconfitnro  pu- 
blique et  notoire  du  tli''hiteur  on  avant  (in'ell .  ne  fût 
rendue  pul)li(|ue,  il  constitue  une  raison  suffisante  j)our 
f>btenir  un  bref  do  c»;;^/»  ad  riujinufleiulum  contre  celui 
qui  s'on  est  rendu  coupable.  {Lanijleij  vs.  Chamherltiin, 
C.  S.,  Montréal.  28  juin  185S,  Badgi.ky,  .1.,  9  R.  .î.  K.  Q., 
p.  18;  fi.T.,  p.  4!),  0117  R.J.K.Q.,p.  463.) 

IlfX^USATION.  Dar.s  une  poursuite  intentée  pour  le  recouvre- 
ment d'une  amende  do  deux  cents  piastres  ($200.00) 
imposée  par  la  .'^ection  1  du  cliap.  ()•">  S.  H.  B.  ('.,  intitu- 
lé :  "  Âctr  coiirerviml  les  i>oci ête-","  cortre  un  associé, 
parce  qu'il  n'aurait  pas  fait  et  déposé  une  déclaration 
(le  société  au  bureau  du  pi  otonotaire  et  au  bureau  du 
réjristrateur,  tel  qno  requis  par  la  section  1  de  ce  sta- 
tut, lo  seul  jujre  résidant  dans  le  district,  dans  lequel 
la  poursuite  est  intentée,  n'est  pas  récnsable,  parce 
qu'd  aurait  été  un  des  a-sociésdans  la  société  au  sujet 
(le  huiuelie  la  poursuit(>  est  intentée.  (Lcclirc  vs.  Hilo- 
(Iciiv,  C.  C,  Montréal,  29  octobre  18()7,  BicuriiKi.or,  .T., 
12  .1.,  p.   20  ;  4  L.  C  L.  J.,  p.  42,  et  17  R.  .1.  R.  Q.,  p. 

20G.) 

"  Une  récusation  peut  être  faite  en  ("onr  d'Appel  contre 
un  des  jujres  y  siéjreant  (art.  17(1  V.V.V.).  {Lu  Urive  vs. 
liavtixni,  C.  ]i.  R.  en  a|)pel,  Montréal,  7  mars  18(57,  Dr- 
VAi.,  J.  en  C,  Avi.wiN.  .1.,  Diummond,  .1.,  iîAixri.KV,  .F., 
MoNDKi.CT,  .T.,  11  J.,  pp.  152  et  ir,S  ;  2  I;.  C.  L.  .T.,  pp. 
2:n,  240  et  207  ;  b")  J  ,  ii.  17,  et  17  R.  J.  R.  il,  p.  20.| 

RlîDDlTION  DECOMPTE:— I7(/r  MAni.uiK. 

RI'XjISTRATEUR:— T'/(/-  CicuriKieAT  nr.  uÉ(iisTKATi:ru. 

REtJLE  DE  PHATIQUE:— F/V/c  iNsciuirioN  in  iaix. 

RENONCIATION  A  LA  CllAI{(iR  D'E-XECITEUR  TESTAMEN- 
TAIRE : — Vide  ExKcirricri!  TiosrAMicxTAïUK. 

REPONSE  :— y/f/r  PnocÉnniK. 

KESP(>NS.\r>ILITE.  Le  maître  est  res])onsal)le  des  dommajres 
causés  à  un  enfant,  dans  la  me,  j)ar  son  servitiMir  qui 
dans  l'exécution  de  ses  devoirs,  conduit  sa  voiture 
avec  néglitience.  Celui  (jui  conduit  une  voiture  dans 
uni»,  me  sera  tenu  des  dommajios  cau.sés  à  un  enfant 
et  résultant  d'ura».  né;j;]i;j:ence  moimlreque  celb'  qui  se- 
rait nécessaire  pour  le  rendre  respon>able  visi\-vis 
d'une  autri'  personne;  l'inexjiérience  et  la  f liblesso 
de  l'enfant  exij:eant  plus  do  vifiilanct^  et  de  soins 
(art.  1058  C.C.).  (Ilcduclnnu))  vs.  ('Inran.  C.S.,  Montréal, 
25  février  ISOO,  BADfa.Kv  J.,  11  .1.,  ].,  2H7  ;  1  L.  .1.  C.  .1., 
p.  121,  et  17  R.  J.  R.  Q.,  p.  17S.) 

"  : — I'»?*'  COKI'OKATION  MrXieiCALK. 

:—      "      SOCIKTK. 

RÉTENTION  ILLICITE;— l'i./fi  Faii.m. 

DE  P<  )SSESS10N  :—  Vuh'  Vkntk. 
DE  PROPRIETE:—    "        "        m;  Mi-titi.is. 
RETENUE  ■.—  VUk  Avocat. 

"  : — Vide  PnKivK. 
REVENDICATION  DE  LA  CHOSE  VENDUE.  Le  cli.  17  des  Sta- 
tuts (lu  Caïuida  de  i SI '4,  27-28  Vict.,  intitulé  :"  Acte 
concornant  la  faillit(s"  décrétait  (sec.  12)  (pie  :  "  Dans 
tous  les  cas  d(*  ventes  de  marcliandises  il  un  commer- 
çant dans  le  Bas-Canada,  (lever  Mit  subsé(iuemment 
insolvable,  l'exercice  des  droits  ot  privilcyres  conférés 
il  un  vendeur  do  marcliandises  non  payées,  par  les  ar- 
ticles cent  soixante  (it   seizic-nie  et  cent  soixante  et 
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(lix-se[)iièiiie<le  la  coutume  de  Paris,  est  parle  pr<''sent 
restreint  à  une  période  de  (quinze  jours,  à  compter  de  la 
diite  de  la  livraison  desdites  inundianciises."  L'article 
176  de  la  coutume  de  Paris  décrète  ce  qui  suit  :  "  Qui 
vend  aucune  chose  sans  jour  et  sans  termes,  espérant 
être  payé  promptenient,  il  |^)ent  sa  chose  poursuivre,  en 
(juclque  lien  cpi'elle  soit  transportée,  pour  être  payé  du 
lin  prix  qu'il  l'a  vendue."  L'article  177  de  la  Coutume 
de  Paris  est  en  ces  termes  :  "  Et  iiéanmoins  encore  (pi'il 
eût  donné  terme,  si  la  chose  se  trouve  8ai^?ie  sur  le 
débiteur  pai'  antre  créancier,  il  peut  empêcher  la  vente; 
il  est  préféré  sur  la  vdiose  aux  autres  créanciers."  Il  a 
été  jujré  sous  ces  dispositions  ijne  la  livraison  de  mar- 
chandises vendues  en  Anjrleterre  à  un  agent  expé- 
diteur, employé  en  ce  pays  par  l'acheteur  et  qui  tes 
(ïxp'die  à  ce  dernier  lequel  fait  affaires  à  Montréal,  ne 
constitue  pas  une  livraison  dans  le  sens  des  articles 
ci-ilessus,  et  que,  dans  ce  cas,  le  vendeur  non  payé 
peut  léfialement  les  revendiipier  île  la  (!ie  de  Chemin 
de  Fer  le  (iran^l  Tronc,  dans  les  dépôt-*  duquel  elles 
ont  été  déposées  i\  leur  arrivée  îl  Montréal,  quoitjne  un 
délai  de  plus  <le  <piinze  jours  se  soit  écoulé  depuis  la 
livraison  desditcs  marchandises  à  l'agent  expéditeur. 
ilUmquc  (le  Toronin  vs.  //iinjHon  (t.  al.,  et  Alltm  et  al., 
requérants,  C.  S.,  Montréal,  12  mai  ISdS,   \'2  ,1.,  p.  21(j, 

et  17  R  .1.  R.  ^l,  p.  44t>.) 

REVISION.  La  C<jur  .Supérieure  siégeant  en  revision  n'a  pas  juri- 
diction pour  revi.îer  un  jugement  interlocutoire  con- 
cernant des  matières  municipales.  {liemidr^i  vs.  n'orA;- 
mnn,  C.^'.R.,  Montréal.  30  juin  1808,  MosDEi.iir,  J.,  din- 
niihiil,  Bkuthki.ot, .1  ,  et  MoNK,  J.,  12  .1.,  p.  219;  4  L.  C. 
L.  J.,  p. .")!»,  et  17  R.  J.  R.  Q.,  pp.  JH5  et  4:57.)  Le  juge 
MoNDKi.KT  (tait  d'opinion  que  la  restriction  foite  par 
les  arts  1033  et  1115  C.  P.  C,  ne  touchant  que  le  juge- 
ment final  relatif  à  des  matières  municipales,  la  Cour 
de  Revision  ('tait  compétente  à  connaître  d'un  juge- 
ment interlocutoire  concernant  les  mêmes  matières. 
•'  La  section  l'i  du  chapitre  88  des  S.  R.  15.  C.  de  18G1,  in- 

titulé :  "  Acte  pour  sauvegarder  les  droits  de  corpora- 
tions et  en  assurer  l'exercice."  «e  lisait  comme  suit  : 
"  Il  y  aura  appel  à  la  Cour  du  Bam;  fie  la  Reine,  sié- 
geant en  aijpel,  de  tout  jugement  final  rendu  par  la 
Cour  Supérieure  après  le  trentième  jour  île  juin,  mil 
huit  cei.t.  cinquante-huit,  dnns  tons  les  cas  prévus  par 
le  pré.sent  a(;te  et  le  chapitre  (luatie  \  ingt-neuf  do  ces 
Statuts  Refondus,  excepté  ceux  de  crr^/ornr/,  et  excep- 
té aussi  dans  les  cas  ou  matières  conceriuint  les  corpo- 
rations de  cité  ou  les  corporations  muni(M pales,  ou 
aucune  cluirge  on  auc'un  otlicier  dételles  corporations, 
piuirvu  que  le  bref  d'appel  dans  aucun  île  «'es  cas 
émane  dans  les  qmirante  jours  du  prononcé  du  juge- 
ment dont  appel,  mais  non  autrement."  La  section  20 
du  chapitre  3!t  des  Statuts  du  Canada  de  1804,  27-28 
Vict.,  t  tait  en  ces  termes  :  "Toute  (lartie  lésée  par  un 
jugement  définitif  rendu  par  la  Cour  Supérieure  on 
dans  toute  cause  susceptible  d'appel  à  la  ('our  de  Cir- 
cuit, dans  aucun  tlistrict,  ou  par  un  jugement  interlo- 
cutoire portant  exécution  en  ordonnant  qu'il  soit  fait 
ou  exécuté  certaine  chose  A  laquelle  il  ne  peut  être  re- 
médié jiar  le  jugement  définitif,  ou  par  lequel  l'affaire 
en  litige  entre  les  parties  |)eut  être  décidée  en  partie. 
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ou  l'auilition  ot  le  jugeinont  drlinilif  retard»'»  inutile- 
ment, pourra  faire  réviser  !a  cause  devant  troia  juj;es 
de  la  Cour  Supérieure  à  Montréal  ou  îl  Québec,  en  la 
manière  ci-deseous  prescrite;  et  des  jours  sjH'ciaiix 
pendant  le  terme  pourront  être  fixés  i)ar  les  juges  de 
ladite  cour  rt'sidant  à  (iuébec  ou  A  Montréal,  on  deux 
d'entre  eux,  pour  la  révision  de  ces  cau.-es  ;  niais  jus- 
(ju'il  ce  que  ces  jours  soient  ainsi  fixés,  ces  causes  pour- 
ront être  révisées  lï  tout  jour  du  ternie."  Il  a  été  jugé 
sous  ces  dispositions  qu'un  jugement  final  de  la  Cour 
Supérieure,  sur  une  procédure  faite  sons  les  disfxjsi- 
tions  dudit  jliap.  8.S,  S.  li.  B.  C,  déclarant  qu'un  con- 
seiller do  la  cité  de  ilontréal  n'est  |)as  qualifié  pour 
agir  et  siéger  comme  tel,  n'est  pas  susceptible  de  révi- 
sion devant  trois  juges,  vu  (]u'il  n'y  a  pas  apj)el  d'un 
tel  jugement  A  la  Cour  du  Kanc  de  la  iteine  siégeant 
en  appel.  [Duhord  vs.  Lanctôt,  C.  S.  lî.,  Montréal,  23 
avril  J8()7,  Loraxokk,  J.,  Monk,  .1.,  et  BKirmEi.or,  J., 
3  L.  C.  L.  .T.,  p.  03  ;  16  R.  J.  K.  Q.,  p.  KO,  et  17  H.J.K.Q., 
p.  4;)5.)  Jugement  dans  le  même  sens  dans  ia  cause 
de  Tajilor  vs  MvJUii,  C.  S.  R  ,  Montréal,  22  décembre 
18(i0,  Smith,  J.,  diimkh'nt,  liKiniiKi.oT.  .T.,  et  Monk,  .1.,  2 
L.  C.  L.  .1.,  p.  200,  et  ]f)  I).  T.  15.  C  ,  j).  :5!I7.  Le  juge 
SMrru  tiait  d'o|)inion  que  les  parties  avait  droit  à  la  re- 
vision du  jugement  par  les  motifs  (jue  la  Cour  de  Re- 
vi.>-ion  n'était  pas  une  Cour  d'Appel  ;  que  c'était  encore 
la  même  cour,  la  cour  do  juridiction  originaire,  (|ui 
avait  A  adjuger,  et  que  le  statut  ne  faisait  que  suspen- 
dre le  jugement  d'un  juge  jusqu'à  ce  qu'il  ait  été  revi- 
sé par  trois  juues 

RUFIS  : — Vùh    COUI'OKATION  MI'NICII'AI.E. 

lUJl'EilT  : — liV/f  Tkkritoikk  dk  i,a  Ciii  m;  i,a  Iîaik  d'Hidson. 
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SA  ISIE- ARRÊT  :—Fidf  Recel. 

AHRET  A  VANT .lUCJEMENT  EN  MA  1 N  T1ER(  K.  f/af- 
fidavit  pour  l'(jbtention  d'une  saisie-arrêt  avant  juge- 
ment en  main  tierce,  lequel  n'allègue  |)as  la  cause 
d'action, et  de  plus  que  le  îléfendeur  est  "  personnelle- 
ment" endetté  envers  le  Demandeur  et  qu'il  a  l'inten- 
tion de  frauder  ses  (;réancieis  et  le  Demandeur  en 
j)articulier,  est  illégal  et  irrégidier;  en  conséquence  la 
saisie-airêt, fondée  sur  un  tel  aliidavif,  sera  cassée  sur 
motion  (arts  7!),S,  834  et  855C.P.C.).  (IjiwIi  vs.  Kllirr, 
et  <liveis  t.-s..  C.  S.  H.,  Montr.al,  28  déceinluc  1S()7, 
MosDKLKT  .T.,  Bkrthki.ot,  J.,  et  Monk,  J.,  confirmant  le 
jugement  deC.S.,  Beaubarnois,8  novembre  1 8(17, 12.1., 
■p.  201»,  et  17  R..I.b'.Q.,  p.  42!»., 

AKKET  AVANT  .1U(  JKMENT:— C/r//  PuocKoriu:. 
"  CiA(iEIUE.  Des  inaichandises,  mises  en  dépôt  dan-<  un 
UKigasin  par  un  sons-locataire  auq>iel  elles  appar- 
tiennent, ne  sont  sujettes  A  la  saisie,  pour  le  prix  de 
la  location  du  magasin,  dont  le  locataiie  peut  être  dé- 
biteur, que  ju8(]u'A  concurrence  du  prix  de  l'eininaga- 
sinage  qui  j)eut  être  dft.  Le  privilège  du  propriétaire 
de  pouvoir  saisir-gager  les  efiets  des  sous-locatuircs 
résulte  de  leur  occupation  des  lieux  loués,  piiis(|ii'il 
n'existe  aucun  contrat,  exprès  on  tacite,  entre  lui  et  le 
sdus-locataire,  et  ([ue  ce  de  nier  n'est  tenu  de  connai- 
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t.ro  qne  le  locatoiir  iinniAliat  qui  .a  fait  h\  sons-lncatinn  ; 
le.  locateur  ori^'inaire  ne  se  trouve  (iom;  pas  dans  une 
meilleure  position  (jue  celle  dtison  locataire  iinin<''diat, 
et  e!«t  li^'  par  le  contrat  fait  entre  eu  dernier  et  le  sous- 
locataire.  L'article  102  de  la  Coutume  de  l'aris,  qui  ré- 
git cette  matière  et  qui  est  en  ces  termes  ;  "  S'il  y  a  des 
j^ous-locataire--,  peuvent  être  pris  leurs  biens  pour  le- 
dit loyer  et  charge  du  bail,  et  néanmoins  lein*  seront 
rendus  en  j)ayant  le  loyer  pour  leur  oc(!upation,"  en 
nu'me  temjis  (lu'il  permet  la  saisie-ga:_'erie  des  effets 
du  sous-locataire,  donne  il  ce  dernier  h*  privilèjie  d'ob- 
tenir maiidevée  de  la  sais  e,  eu  payant  le  prix  de  la 
sous-location,  dont  il  peut  être  débiteur,  et  en  justi- 
iiant  qu'il  n'y  a  pas  eu  fraude  do  sa  part  dans  les 
jiaioments  dudit  prix  de  la  sous-lrcation  qu'il  a  faits 
antérieurement  à  la  sai^ie-;jageri(!.  (Renaud  et  ni.  et 
//oorf,  (.'.  B.  R.  en  appel,  Montréal,  9  juin  ISfiS,  DivAr. 
J.  en  (\,  ( "akon,  J.,  niUMMosn,  .T.,  et  15\n(;i.i;v,  .1.,  infir- 
mant le  jnjrement  d(> ('.€., Montréal,  2'J  décembre  18(î(), 
Moxu,  .T.,  VI  J.,  p.  1!I7,  et  17  U.J.H.Q.,  p.  420.) 

RRKiNET'lv  : — l'/rfc  cotisatiox  fooi.aikk. 

SKINATUHK  SOUS  CHOIX  i-l'à/r  Aval. 

SOCI  KTJ':.  Le  para<.'rapbe  1  de  la  sect.  3  du  chapitre  (!5  des  S.U.P..f'. 
se  lisait  comme  suit:  "Toute  personne  qui  a  signé  la 
déclaration  ne  pourra  eu  contester  le  contenu  A  ren- 
contre d'aucune  partie  (luelcoiupie;  et  toute  iierf^onne 
(jui  l'a  signée,  et  (jni  est  réellement  un  d(>S]nuMid)res 
de  la  société  y  mentionnée,  lors(]ue  la  déc  aratioii  a 
été  faite,  ne  pourra  pas  non  plus  faire  telle  contesta- 
tion à  rencontre  d'aucune  partie  ijui  n'e.><t  pas  nuMnbre 
de  la  société;  et  nul  signatair»;  ou  asscwié  ne  sera  con- 
sidéré comme  n'étant  plus  associé,  avant  (lu'unc  nou- 
velle déclaration,  constatant  ce  changement  dans  la 
société ,  n'ait  été  faite  et  déjiO-ée  en  la  manière  ci-dessus 
prescrite,  i)ar  lui  ou  \)i\v  ses  associés,  ou  par  l'un  d'eux." 
Il  a  été  .jugé,  sous  ces  dispositions,  que  l'associé  qui, 
lors  de  l'enregistrement  d'une  déidaration  de  lu  sociité. 
était  membre  de  celte  société,  mais  qui  a  cessé  d'en 
faite  partie  depuis  sa  dissolution  comstatée  j)ar  at^te 
devant  notaire,  mais  dont  une  déclaration  de  dissolti- 
tion  n'a  pus  été  enregistrée,  est  responsable  vis-à-vis 
<les  tiers  (pii  ont  contractée  avec  un  des  aiu'iens  asso- 
ciés, qui  a  continué  ù  fairiî  allairo  seul  sous  la  même 
raison  sociale,  depuis  sa  di.-s.ilution,et  il  doit  être  von- 
<lamné  comme  tel,  dans  une  poursuite  intentée  contre 
les  mend^res  de  la  société,  telle  que  d'abord  enregistrée 
(art.  ]8;55).  (Jackaon  vs.  /Vc;/»  <<<(/.,  C.S.,  Montréal,  27 
mars  KSt)2,  lîiatniii.or,  J.,  (i  .1.,  p.  105;  10  K.  J.  R.  Q., 

p.  202,  et  17  R.  J.  R.  Q.,  p.  210.) 

"  Le  signataire  d'une  déclaration  de  société  enregistrée 
sous  les  dispositions  de  la  section  1  du  chapitre  65,  S. 
R  15.  C,  intitulé  :  "  Acte  conceriuint  les  sociétés,"  est 
considéré  comme  étant  encore  membre  de  cette  société 
et  est  responsable  des  dettes  contractées  par  elle  de- 
IMiis  sa  dissolution  n'a  pas  été  enregistrée  (Nuiformé- 
nienlà  la  section  3  dudit  statut  (art.  1S35  (".  ('.).  {Mur- 
]iliii  vs.  J'digc  rt  (tl.,  C  S.,  Montréal,  30  novembre  ISGl, 
5  J".,  II.  335  ;  !»  R.  .1.  R.  Q.,  p.  357,  et  17  R.J.R.Q.,  p.  211.) 
: — Vide  v'kssion  dk  uiicns. 
:—  "  Ri:cKL. 
: —    "    Réousation. 
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S(JLTF)ATHTE.  Lorsque  plnsiours  inixndatairps,  ajrissiiiit.  on  lotir 
propre  non»,8'oblij:ont  eiif-einblc,  ils  ne  sont  tenus  (pie 
«'onjointement,  mais  non  pas  solidairement.  {L'nrtl  vs. 
7V»;rmn(»,r.S.,  Monliéal, 3(1  octobre  1^0(^  M()NK,.I.,11  .L, 
p.  :n7;  14  J.,  L>;!S;  '_>  L.  V.  L.  .T.,  j).  K'.l,  et  17  K.  .1.  K.  (-1, 

Pli'^)  

SYNDIC: — Vidi'  Ckssion  i>k  hienh. 


TACITE  RECOiN'in^CTIOX:— T/<^  T. au.. 

TAKIKt-IVJc  Avocat. 

TAUX  DE  l'EAtîE  :— IV(/c  CoMi'AdMB  OE  nii  m;n  m:  i-i:h. 

TAXE  iSCOLAIUE  :— liV/c  Cotisation-  «v.i.aiuk. 

TEMOIN:— IjVit'ENQiîKTi). 

"         :-    "     Vhwvukvh  (iilliti m.. 

TEllUE  DE  KUl'EKT  :—!/(/(  TiouiuTOinK  nie  i.a  Cii;  m:  :.a  Iîaii: 
n'IIrnsoN. 

TEinilTOIHE  DE  LA  CIE  DE  LA  D.VIE  D'IIIIDSON.  Le  L>  inai 
!()7(l  le  roi  Charles  II  conct'da  an  prince  Kiipert  et  à 
ses  associés,  «jn'ii  incorpora  en  société  sons  le  nom  de 
"  liO  (îonveinenr  et  la  Compfi<rnie  des  Aventuriers 
d'An<;Ieterre,  commerçants  de  lu  lîaie  d'IIndson,"  "  le 
commerce  exclusif  do  tontes  les  mer.--,  détroits,  baies, 
lacs,  criques  et  rivières  dans  qnelqne  latitnde  qu'ils 
soient  situés  il  l'entrée  du  détroit  d'Hudson,  avec 
tontes  les  côtes,  riva<;<'*<,  baies,  lacs,  rivières,  non  alors 
)iii8sédés  j)ar  aucun  sujet  brltannicine,  on  ])ar  nn  état 
étranger;"  le  teriitoiro  ainsi  concédé  devant  toruicr 
tine  colonies  .'-otis  le  nom  de  Terre  de  Kupert."  Le  dis- 
trict d'Artbabaska,  à  l'épocjuc  on  le  roi  Cliarlcs  II  ac- 
coniait  leur  <diarle  an  prin;  e  IJnpert  et  il  ses  a.^sociés, 
ajjpartenant  il  la  Couronne  de  Erance,  ne  fut  pas  com- 
pris dans  le  teiritoire  concédé  il  la  Cie  de  la  Baie 
d'Hniisun.  [John floue  ci  ni ,  rep.  iiis.  de  .Inli.;  Woolncli, 
et  V<iiiii(ilh/,  ('.  15,  H.  ou  appel,  IMoiUréa],  S  sentenibre 
liSdl),  Div.M-,  .1.  en  C.,  Caion,  .1.,  Badc.i.ky.  .î..  Louan- 
(u;i!,  .1.  ad  hoc,  Mackav,  .1.  (nl  Itor,  coufiruiunt  le  incré- 
ment .le  C.  S.,  MoNK,  .1.,  0  iuiliet  lS(i7,  11  .T..  p  1117  ;  :i 
L.  C.  L.  ,1.,  J)  14;  1  \{.  L.,  'p  '4|:!,  et  17  H.  .1.  l!.  (J.,  pj.. 
7ô  et  L'(i().) 

TESTAMEX'!'.  Un  testament,  fait  en  1S47  et  (pii  par  en-iMirl  est 
daté  de  184(1,  n'est  pas  nul  pnur  cela,  et  la  copie  «le  ce 
te.-tament  |init  porti'r  une  date  ditTiTente  de  la  minute, 
sans  qu(*  ni  l'iuie  ni  l'atitre  ne  soit  fausse.  {Dinar  vs. 
McLi)'tHtri,  C.  iS.  I{.,  Aloniréal,  tîOavril,  lH(i7,  Smith,  J., 
I>i:i:tii,.i,ot,  .T.,  et  Monk,  .1.,  intitinant  le  iuiienieiit  de 
C.  S.,  Muiitr.al.  ;!0  avril  KS(i(),  Smitii,  ,L,  il  .1.,  p.  llMi  ; 
];'.  .1.,  p.  Kl'J,  et  17  K.  .1.  W.  <^,  7(t 

TESTAISIENT  .S' iLENNKI..  l'ar  i'aitide  2S!l  do  la  Cuutunie  de  Pa- 
ris, pour  rcfiitt-r  un  testament  soleniud.  ]).issé  p;ir  un 
notaire  et  deux  témoins,  il  faut  qu'il  soit  dicté  et  nom- 
mé au  notaire  |)ai  le  testateur,  et  que  ce  testament  lui 
Soit  lu  et  relu  eu  ))r.  seiice  du  uolaiie  et  des  témoins. 
(  'elte  dictée  ne  peut  a\  l'ir  lien  <lans  le  cas  où  le  uotaiii', 
([ui  |)r(tt'nd  recevoir  le  testament,  ne  comprend  pas  le 
laniraf-'e  du  testateur,  et  éLTiilement  la  leciure,  ordiuuiii* 
p;ir  la  Coutume, ne  peut  se  faire  valab!ement  (jne  (piand 
le  testateur  conqreud  la  lancn«>  dans  la(|nelle  le  testa- 
ment u  été  écrit  et  lui  est  lu.    Les  témoins,  appelés  mi 
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toHtiiineiit,  pour  remplir  lo  but  (l«i  cetto  vociilinn,  (|ni 
est  (le  coiitrôlor  lu  mliiction  ilo  l'acte,  doivent  coin- 
preiidre  la  hin^'iie  diins  liKineile  le  testament  a  été 
dirté  par  le  testateur  au  iiotaiieet  ('ciii  parce  dernier, 
afin  de  s'a.-snrer  si  le  testament  a  été  écrit  tel  qu'W  a 
t'Mé  dicte,  et  lu  tel  (pi'd  a  été  écrit;  et  la  pr.sence  de 
deux  témoins  (lui  n'iiuraiiuit  pas  (ette  connaissance  ne 
rempliraient  pas  le  hnt  de  la  loi.  l'n  testament  reçu 
par  un  notaire  qui  n'entend  pas  la  languie  du  testateur, 
et  (jui  est  écrit  tians  la  lanj^ue  du  uotidre  (pii  est  ijiuo- 
ré  «lu  testateur,  mais  qui  est  dic^é  par  le  testateur  dans 
sa  langue  ijrnorée  du  notiiire,  à  qui  il  e.-t  traduit  par 
un  des  témoins,  et  lu  dans  la  lanirue  du  notaire  et  tra- 
duit par  le  même  témoin  an  testateur,  l'autre  témoin 
ne  comprenant  pas  iu)n  plus  la  lanj.niedu  notaire  dans 
hupielle  le  testament,  a  été  r.  dif.'é,  est  nul,  vu  (pie  ce 
testament  n'a  pas  été,  suivant  le  V(cu  de  la  loi,  ilict('' 
et  nomnu'  par  le  testateur  au  nol;iire,  et,  |iar  lui,  au 
testateur  lu  (  t  relu,  eu  ])résence  des  témoins,  et  n'est 
pas  un  icstamcni  solennel;  et  ce  testament  ne  peut 
être  converti  en  aucune  tinine  valable,  n'étant  ni  mys- 
tifpie  ni  olojrraphe,  et  n'ayant  pas  les  conditions  vou- 
lues parles  lois  iinj^çhiise-  pour  constituer  un  testament 
Vîilable  dans  la  forme  au;.'laise,  et  il  doit  être  considéré 
comme  mil.  (M<Liiniinn.'.t  I>iirar,C.]\.\{.en  a|>pel,  Mont- 
réal, Udécendire  l.S()8,  Di'VAi.j.T.  en'".,  Cauox,.!.,  Dkim- 
MONi),  .1.,  JiAiHii.Ev,  .1.,  et  1,oi{amii:k,  .1.  A.,  inlirmaut 
le  juv'ement  de  ('.S.  R.,  Montréal,  :'>(i  avril  18()7,  Smith  .1., 
Bkiîtmioi.ot,  .1.,  et  Mosk,  ,I.,  (jui  avait  conlirmé  le  ju;;e- 
ment  de  (".  S.,  Montréal  IM  avril  ISfili,  Smith,.!.,  (]ui 
avait  décide  (ju'un  notaire  pouvait  faire  un  testament 
sans  comprendre  le  testateur,  et  sans  que  le  testateur 
le  (U)m|)rit,  et  que  le  notaire  pouvait  remplir  le  but  de 
la  loi,  en  taisant  au  testateur  la  lecture  d'un  testa- 
ment dans  un(»  laufiiu»  (pie  le  testateur  iw  comprend 
pas  et  que  l'un  dtw  témoins  ne  comprenait  ()as  non 
j)lus.  11  ,1.,  p.  1%;  Kî  J.,  p.  lOli,  et  17  H.  .1.  IJ.Q..  p.  70.) 
TRADITION.  La  traditi(ui  feinte,  contenue  dans  les  mots  sui- 
vants :  "  ledit  bois  devant  être  livré  à  Ottawa  où  il  sera 
travailli',  et  être  considéré  (!omme  livré  lorsqu'il  aura 
été  Si  i('  et  mis  eik^pile,  et  alors  appaitenir  aux  partie» 
de  sec(Mide  part  et  être  leur  prcpriété,"  relativcnuMit  i\ 
un  tiers  ijui  n'en  a  pas  eu  connaissance,  n'est  pas  va- 
li(l(*  s'il  n'y  a  eu  tradition  réelle.  (iuoi(pie  la  tradition 
puisse  être  symboli(|iie,  elle  ne  doit  pas  se  pn'sumer, 
parce  (pie,  |)our  tpie  la  cliose  xcndue  ait  été  livrée,  il 
doit  y  avoir  eu  non-S(uileinent  tradition  convenable, 
mais  aussi  acceptation  de  la  trailiti<m  II  y  a  tradi- 
tion feinte  (ptaii'l,  parmi  a(:te(]nelconque.  du  vendeur, 
la  chose  est,  à  la  coiinais-ance  de  l'a^lietenr,  plact'e 
sous  lecontr("),eet  à  ladispositimi  de  ce  dernier,  pourvu 
toutefois  (pi'i!  ne  reste  plus  au  vendeur  «ju'à  faire  la 
tiadition  de  la  (diose  vendue.  M  la  chose  demeure 
av(M'  le  vendeur,  le  seul  fait  d'avoir  été  mise  à  la  dispo- 
sition de  l'acheteur  n'est  pas  une  preuve  jmimi  fuclede 
sa  tradition.  (  W'Idtc.  ri  <il.  et  Hinniiii'  <l,  Montréal,  ( ,'.  \\. 
\\.  eu  api)el,  Mcmtiéal,  'J9  février  1S(>H,  Di  val,  .1.  en  ('., 
Cahon,  .1.,  DuiMMovo,  .1  ,  Badoi.i  Y,  .1.,  coiitirmant  le 
jujjenauit  de  (".S.  H.,  Montréal,  ;îl  mars  lî-tid,  Smith, 
.1.,  dissident,  Bkkthici.ot,  .).,  et  Monk,.!.,  et  celui  de 
('.  S.,  Ottawa,  18  novembre  ISliri,  12  J.,  p.  188,  et  17  R. 
J.  R.  Q.,  p.  411.) 
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•lances  ilos  et  rùt.H,  .hms  le  ^'c,ia,et  fli    ve  sf .  /  * '"''l" 

tous  les  droits  iicuiis  i  nr  ir  ,'i/      '  '  f"*^8«"ssioii,  et 

1-ni    ,i<.   1.'    '"•"  '"<1"  h.  par  traitiH  ou  iiutreiuent  mio  1« 

•iin  a  prôcûl.'  la  présente  jruerre  et  o  /i  û     i    ,.  ^ 
J'naes   par  les  Anglais  stu-a  laisL^inv  /.'''■''' '"• 
vertu   de  la  elause   pr^o',  Ito     P<)s  ."hp  J^^f  "^■"'"'  *^" 
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anciennes,  elles  doivent  Ote    Si;.  'd''ry.\'«  ""-'''! 
estuiuet  à  (H"té>"ird   h'<  1,,;..  ,"^ '*-'*'  "ans  le  cas  ou  i 
sont  introdù  tes"     i'/i;     ' V  ''•"?"J«'^»^-  "maîtres  n'y 

•l'une  donnnution  n..,nellé    ^^  iL     '  ?'       *'*''''''^'''»""t 
bare,  ennt.,MM,.nf  .1,1 '.*;.'-'>  '"l  lo  [.uysest  encore  har- 
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USUFUUITIKU.  1a' (Iniiiitairo  miiversol,  on  usufruit,  pur  contrat 
(kuiiari;ij.'o,  cHltumi  (l'uviincor  IfsfriiiHd'invoiitairp  des 
liiciis  siijolH  il  son  naiifiiiit,  ot  cos  frais  coniijroiniunt 
les  li(iMoiain>H  d'iiii  notaire,  oniployr  par  les  lii'ritierH 
(In  dt  fnnt,  (pii  a^-it  i\  la  cniifoction  de  l'inventaire,  eon- 
cnrreininent  avee  le  notaire  tdioisi  |)ar  l'nanfrnitier  et 
(In  conHenteinent  de  ce  notair(>.  {l'icrost.  vs.  Foiijii. 
V.  C,  Ste-8(dnilu.stii|ne,  7  fi'vrler  18(1M,  l>i;uTni;i.oT,  .1., 
12  .T.,  p.  54  ;  4  !..  C.  L.  .1.,  p.  (l'J,  et  17  II.  .1.  K.  Q.,  i».  SÔ^X) 


V 

VKNTK.  L'aclietenr  de  bonne  foi  d'un  cheval  i>*n'dn,  ce  dernier 
ayant('tt'  a(  lict/' à  Montréal,  suivant  le  cours  ordiiniiro 
du  coinnuTce,  dans  un  endroit  on  les  couinier(;ants  de 
chevaux  ont  l'IuUiitnde  de  s'assend)ler  et  de  vendre 
journellement  nn^'rand  nombre  de  chevaux, n'acquiert 
sur  ce  cheval  aucun  droit  de  propriété  contre  celui  (jui 
l'a  |,tM-dn,  et,  bien  i[ue  cet  acdieteur  réside  aux  Ktats- 
l'nis  et  y  soit  en  possession  du  cheval  réclamé,  le  véri- 
tiible pro|.rii'taire  peut  (mi  recouvrer  la  valeur  par  une 
poursuit*  intiMitceà  Montréal  ot  sil.'Mi^K'•l^  en  cette  ville 
audit  acheteur  pt-rsonnelleuieiit.  (nui/hesvs  Rciil^C.V., 
Moutn-al,  -JS  juin  1S(;2,  Smitu,  .T.,  (i  .1.',  p.  2U4  ;  10  K.  J. 

U.  (l,  p.  :i()l.','et  17  11.  .i.  U.  (i..  p.  4SI.) 

"  l.a  vente  d'une  certaine  (puintité  de  pièces  do  bois,  (|Uo 

".  le  contrat  indique  se  trouv(M'  dans  un  endroiuléterini- 

né  et  mesurer  un  certain  nombre  de  pieds,  plus  ou 
moins,  ot  devoir  être  do  nouveau  mesurées  et  livrées 
dans  un  autre*  endroit  à  une  époque  fixe,  est  une  vente 
cotulitionni^lle.  et  incomplète  jusqu'il  ce  (jne  le  mesu- 
rable et  hi  livraison  aient  eu  lie.u,  i'.t  si  les  nièces  de 
bois  sont  pi-rdues  avant  le  mesurajre,  le  vendeur  doit 
en  suiiporter  la  perte.  La  ))oiictualité  est  exi<;èe  dans 
toi\s  les  contrats  commerciaux,  la  rè^le  du  droit  civil 
"  Diin  hit:)-])! liai  pro  homhu"  leur  étant  strictement 
ai>plicable:  on  cons.'(iuenco,  l'acheteur  d'une  chose  qui 
doit  lui  être  livrée  à  une  époque  déterminée,  n'est  pas 
tenu  de  la  recevoir  ajjrès  cette  épcxpie,  la  vente  étant 
résolue  par  la  violation  do  cette  obli.iration  de  la  part 
du  vendeur,  et,  dans  ce  cas,  ce  dernier  est  tenu  de 
rend)ourser  â  l'aciinérour  le  prix  (ju'il  a  reçu,  plus  les 
dommages  éprouvés  par  rachetour  (arts.  102"),  H)2t), 
1472  et  1474  ^^  C).  (lAiiiCKnr'ur  <l  al  vs.  Ifart  d  aL,i'. 
r>.  U.  en  ai)pel,  Québec,  novend>re  1^45,  intirmant  le 
jugement  (le  laC.  H  H.,  poin-  le  ilistrict  de  Montréal, 
1  U.  de  b.,  p.  17(i  ;  2  R.  J.  R.  Q.,  p.  2,  et  17  li.  J.  R.  Q., 

p.  417.) 

««  On  doit  distin<:uer  entre  la  jzarantic  et  la  repnsontation. 

La  j;arantie  forme  partie  d'un  cmitrat,  tandis  que  la 
représentation  n'est  qu'un  incident  collatéral  du  con- 
trat. l\iur  qu'il  y  ait  fausse  représentation,  il  faut 
l*-'  que  la  représentation  soit  contraire  au  fait;  2"  que 
la  [Kirsoune  ipii  la  fait  sache  (lu'elle  est  contraire  au 
fait,  et  o"  ([ue  la  fausse  représentation  ait  déterminé 
l'antre  partie  il  contracter.  Ces  eirconstances  ne  sont 
pas  nécessaires  dans  la  ;j;arantie  ;  la  preuve  de  la  ^ii- 
rantie  et  de  sa  violation  sullit.  Il  n'y  a  pas,  en  An^do- 
terro,  de  lois  concenuviit  les  vices  rédliibitoircs  des 
animaux  domestiques.  Les  lois  ne  reconnaissent  pas 
de  {garantie  pour  la   bonté  ou  (inalité  de  la  chose  veu- 
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<liu!,  à  moins  .1.'  coiivoiitioii  particulirn^  <luns  li- (•ou- 
trât   .'t   .saut    IcH    iiHaKfS   (lu    comiiuTco  et  U^  cas  ,1,. 
liiiiKU'  ,1e  1.1  part  .lu  ven,U-nr.  Kn  Kraiicc  et  ici  |,.  vciu 
<  'Mir  est  ic.n.  .lo  la  puaulU.  Icpilc,  mais  «..-tte  ;,',u-an- 
(^  I.Valo  est  m.  mcmo  eHut  .|no  lu  j;aranti.Mn„viM.- 
inniçlle  un^Mais.s  la   pn.t.cii.Mi  <!«  l'acl.ot<M.r  conlrt- 
Ifs  (U'taiit-  t,t  l««8  maladies  caclu-s  (ino  le  voiidciir  est 
rvmé  ,lo  (•..nnaitrc  mais  .jno  l'arlh-tcir  ost  p.V.Mim,-. 
^'n.,ror.  l'ar  notre  ,  ru.tcomm.in,  il  n'y  u  pas.ll  .unin- 
t  o  verbale  dans  t,.lle  vunto,  lorsip,,^  le  prix  «.xeè.le  *.-,(» 
ot  .lans  une  vente  ,r„n  .•heval.  lu  garantie  L^alè  n/, 
H  .  ten.l  .,11  A  trois  vices.  la  morve,  la  panse  et  la  coiir- 
l'atnre     {.action    ré,ll,il,it„iro  est  nno  action  pa.  1  - 
'juolle  lacl.etenr  a^rit  contre  lo  veiulenr  .l'une  .•l.oso 

vli'T'.r'rf' ':'''''■'',''''• '^■'.  ^  ''^   '■••i'<vn,lreA,.ause.les 
i('...s  U  (Irfnnls  «■acli.s  .pu  s'y  trouvent  an  m..ment  ,lo 
a   vente  et  .,ni   rendent  la  .l.ose  ven.lue    i.npn,    va 
I  usap  ancpiel  on  la  .lestine  ou  .jni  .liminue nt    elle- 
iuent  cet  usaj,a-  que  l'acheteur  ne  l'aurait  pas  a..,ui;e 
ou  11  en  aurai!  .loiin.'.  ,|ii'un  moin, Ire  prix,  s'il  les  avait 
;;<;nnns.   Le  vn^e  ,lo.t  être  r-M-h,  et  n'.'.re  pas  connu  "le 
•  '  '"'ti'in.      .s  a.;ti..ns  ont  lien  en  venu  .l'un  ••outrât 
p.ii  tic, lier  e   aussi  sans  c„nveiiti„u  particulière  i.ar  la 
.liNl....sitioi,  .les  l.Hs    Par  le  ,lr.,it  coinii.nn  l'a.^ti.,  i  J.  i 
'■'.e  inienlee  dans  les  neuf  jours  .le  la  livraison  .'t  non 
après.    M    par  la  eonventioii  le  V(Mi,leur  n'est  "•ar^mi 
c  au.^un  .vice,   il   n'y   a   pas  .l'action    .-(^dliihitcîire    , 
!.","  ;'"  '    "^:  ^'"^  ^^}nM:Ui'  non  pas  ,pie  le  ven.lèiir 
a  al  .les  doutes    mais  ,pio  ,1e  fait  il   connaissait   .-o 
\i.c    Kachetcur  <loU  remettre  la  cli.iso,  et  il  ne  ..eut  H 
ven.ireaux  iiMpie  et  p.'.ril  du    ven.l.ur  et  r.Vlamer    ' 
l)alan.e  du  p-ix.  J.a  ^rarantio  K>j;alo  no  va  pas  jus„n'r 
Karanlir  ,iue  la  clu.se  .-on  vieu.lra  à  l'aclieteur  après  la 
vente.  Dans  la  -arantie  l.-ale,  le  ven.leur  n'est  ''ara 
des  vices  .•a.^lies  .pie  pen.lant  le  temps  limitè^par  !a 
'-".J";-";..' V-!!"',"""  '•''  '''^••^'""    '«'''ll'il'itoire    (a  ,.s. 
(  .li.R.,  Montréal,  !»  juin  IS.iH,   DtVAi,  .r.enC..  Avi!(m-' 

■!■,/  .AI.ON,    ■).,  J)|irMMOM),    J.,   et   JiAlMil.KV.  .1..   1"   .1      „' 

KIH,  <'t  17  R.  .J,  U.  u  ,  1)  •>-,«  ^  '  '• 

ViiiN  1  K  h  Un  y  a  pas  eu  .luingemont  .1.3  pos.s.-s-ion,  Inen  ..u'il  v 
ait  eu  vente  parfaite,  celte  rétention  de  la  p.)S.sessi,,;i 
par  le  veu,  .mu-  est  un  si-ne  de  fran.le  .le  sa  paît  .-t  -i 
pour  ellet  de  rendre  nulle  la  vente  liiite  à  un  tiers  .,„i 
(le  l..mne  (,a  et  .sans  au.^uiie  eounai-sance  de  la  venté 
antcneiirc,  aurait  sul.sé,)ueminent  acquis  un  titre  A 
'•>  pn.pricte  de  la  chose  vendue.  La  tradition  établit 
s  II  y  a  eu  clian-^ement  de  pos.se.ssion  ,)n  non,  car  c'est 
un  principe  évi,lont  .pie  pour  .instituer  l'ac'eptati.m 
otlareccM.t.m  ,1e  la  .'lio-se  vemlue  juir  l'a-'lieteur  le 
e  laiigement  de  possession  e-t  indispeiisabl,*.  (  |I7//VV,/ 
;;  ;  p  'V""IZ.:^''  ^f<»'lréa/,  C.  H.  U.,  e'n  appel.  .A„„tr,- 1 1 
^9  lévrier  18(iS,  l),v.u,  .).  on  ('.,  Cauon,  .1.,  I)u,mm,!n,; 
.).,  Ji.viM.i.iov,  ,1.,  conlirmant  lo  jiijrement  de  la  (;  ,s  u  ' 
Montréal, ,51  mars  LS(i(i  Smitii,,!.,  .lissident,  JJkkikki.ot' 
J.  et  MoNic,  .J,  et  celui  de  C.  .S.,  Ottawa,  Ls  noven  br 
1M.5,    2  .[.,  p.  ISS,  et  17  K.  .1.  H.  Q.,  p.  4i  I.)......  ' 

:— 1 1('(' jN'ri)UPKKTA'no\.  

"        :—    '•     'ritAiiinoN. 

^^vnfiffr^.:^^^"^'^    ''"^  créancier  qui,  de  bo„ne  fui  et  i.our 
valeur  reyue,  transporte  une  créance  garantie  par  une 
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li.vpi)tliù(iii(j Convtditioiiinîllo  n'HiiltiUit  tl'iiii  aito  faux, 
(Ht  tenu  (Ih  roiiilioiirser  an  ccssii.nimiro  Ut  inontiiiii  quo 
co  (Icriiior  lui  a  |>ayi'  par  erreur,  ilaiis  la  ^'ll|>|l(lHiti>lIl 
iiiKi  riiy|)(ttlii'(njic't';iii  valal)l(i,  avei' inti'Têl  et  lo--  frais 
(it!  l'ai'tioii  intentée  l'ar  le  ceiHiniinairo  eontrcf  lo  pré- 
tendu (léliiUnir  «le  l'olilination  (art.  1047,  ir>74  ((t  lô7() 
(  '.  (  '.),  (Siiitftti  et  Tli-nnit-,  i  '.  liM.,  Montréal,  2\)  févriBr 
l.SdS,  DrvAi,,.!.  en  ('.,  Caiikn,.!.,  Dhummond,  .1.,  et  Baij- 
.ii.Kv,  .1.,  VI.].,  |,.  !);,  et  17  l{..\.  U.  (l,  p.  -'42.) 

VKNTK  Dl-:  MiOUr.M-:-;  L)rs.iir  m  .hjet  moSilleraété  luné  par 
lo  propriétaire?  avec  pr'iineHst!  de  venti)  et  rétention  île 
proririi'té  jnsiin'A  ••('■  qne  le  prix  ait  tHé  payé,  eu  pro- 
prietuint  admit  le  U'.  rexendiipier  entre  le-  nniinsd'nn 
tiers,  siil>.sé(|neni  a''i|n  reiir,  ipi<iii|ne  ce  dernier  l'ait 
'udieté  lit!  lionne  (ni.  (  Mulllu  nx  vs  Séiiêri(l,  ('.  ('.,  Mont- 
réal,.'»! inin  18(>;!,  Smith,  .1.,  7  ,).,  p.  222  \  12  K.  .1.  K.  Q., 
().  178,  et  17  ii   .1.  li.  Q.,  p.  4.SI.)  
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